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HIGH COURT OF UTTARAKHAND 

LIST OF JUDGES (AS ON 30th SEPTEMBER, 2023) 

 
Sl. No. Name of the Hon’ble Judges Date of Appointment 

1. Hon’ble Mr. Justice Vipin Sanghi 
(Chief Justice) 

28.06.2022 

2. Hon’ble Mr. Justice Manoj Kumar Tiwari 19.05.2017 

3. Hon’ble Mr. Justice Sharad Kumar Sharma 19.05.2017 

4. Hon’ble Mr. Justice Ravindra Maithani 03.12.2018 

5. Hon’ble Mr. Justice Alok Kumar Verma 27.05.2019 

6. Hon’ble Mr. Justice Rakesh Thapliyal 28.04.2023 

7. Hon’ble Mr. Justice Pankaj Purohit 28.04.2023 

8. Hon’ble Mr. Justice Vivek Bharti Sharma 28.04.2023 

 

 

 

 

 

********* 
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MAJOR EVENTS & INITIATIVES 
Independence Day Celebration: On 15th August, 2023 

 
 

             
 
On 15th August, 2023 Independence Day was celebrated in the High Court premises with Great enthusiasm. On this 

occasion, National Flag was hoisted by Hon’ble Mr. Justice Vipin Sanghi, Chief Justice, High Court of Uttarakhand in 

presence of Hon’ble Judges. Officers and Officials of the Registry and Advocates were also present. 
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PROGRAMMES ATTENDED BY HON’BLE JUDGES 

(FROM JULY 2023 TO SEPTEMBER 2023) 

1. Hon’ble Mr. Justice Rakesh Thapliyal and Hon’ble Mr. Justice Pankaj Purohit 

attended “Workshop for High Court Justices on Information and Communication 

Technology (e-committee)” at National Judicial Academy, Bhopal on 30.07.2023. 

2. Hon’ble Mr. Justice Vivek Bharti Sharma attended “National Conference for High 

Court Justices on Judgement Writing” at National Judicial Academy, Bhopal during 

the period from 05.08.2023 to 06.08.2023. 

3. Hon’ble Mr. Justice Ravindra Maithani attended “Workshop for High Court Justices 

on Information and Communication Technology (e-committee)” at National Judicial 

Academy, Bhopal on 20.08.2023. 

4. Hon’ble Mr. Justice Vivek Bharti Sharma attended “Orientation Course for Newly 

Elevated High Court Justices” at National Judicial Academy, Bhopal during the period 

from 26.08.2023 to 27.08.2023. 

5. Hon’ble Mr. Justice Rakesh Thapliyal attended “National Workshop for High Court 

on Direct Taxes” at National Judicial Academy, Bhopal during the period from 

02.09.2023 to 03.09.2023. 

6. Hon’ble Mr. Justice Manoj Kumar Tiwari attended “National Conference for High 

Court Justices on Development of Constitutional Law by the Supreme Court and High 

Court” at National Judicial Academy, Bhopal during the period from 16.09.2023 to 

17.09.2023. 

7. Hon’ble The Chief Justice and Hon’ble Mr. Justice Pankaj Purohit attended “2023 

UNCITRAL South Asia Conference” jointly hosted by UNICITRAL, Ministry of 

External Affairs and National Coordination Committee, India (UNCCI) at New Delhi 

during the period from 14.09.2023 to 19.09.2023. 

7 
 



 

July-September 2023 Uttarakhand Court News 

 

MAJOR ACTIVITIES OF STATE LEGAL SERVICES AUTHORITY 

FROM 

JULY 2023 TO SEPTEMBER 2023 

 

 MEGA/MULTI-PURPOSE LEGAL SERVICES & AWARENESS CAMP 
 

     ON 09.07.2023 AT GIC, DEVALTHAL, PITHORAGARH: 
 
  A Multi-Purpose Legal Services & Awareness Programme was conducted by 

the DLSA Pithoragarh on 09th July, 2023 at T.S. Badesa Govt. Inter College, Devalthal, 

Pithoragarh. The said multi-purpose camp was graced by the benign presence of the 

Hon’ble Executive Chairman, Uttarakhand SLSA, Nainital. The said Camp was attended 

by the District Judge/Chairperson and Secretary, DLSA, Pithoragarh, District Magistrate, 

SSP of Pithoragarh, Judicial Officers and Advocates of the District, Panel Lawyers, PLVs 

and students of schools/colleges etc. total approx. 545 common masses/local people have 

attended the said multi-purpose camp and get benefited as per their requirements. 

  During the Pre-programme 52 disabled persons were provided Wheelchair & 

Crutches. 15 farmers/persons were get benefited by providing them Agriculture Package. 

55 persons were provided Hearing Aid Machine. Picker and Madua Seeds were also 

given to the Raji Community women. 55 persons were get benefited by health check-up 

and 65 persons were giving medicine. Nukkad Natak on the drug de-addiction was also 

presented by the students of Green Valley Schools. 

  People at large were also made aware about 112 Police Helpline Number, 1930 

Cyber Helpline Number. Different Govt. Departments also set up their stalls to aware the 

common mass about different kind of pension and Govt. Welfare Schemes.  
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 MULTI-PURPOSE CAMP ON 20.08.2023 AT GIC, KHIRKHET, RANIKEHT 
 ALMORA: 
 
  DLSA Almora organized a Multipurpose/Mega Legal Awareness Camp on 

20.08.2023 as per New Module Legal Services Camp designed by NALSA, at GIC, 

Khirkhet, Ranikhet. The said multi-purpose legal services camp was organized in the 

benign presence of the Hon’ble Executive Chairman, Uttarakhand SLSA and attended by 

the District Judge/Chairperson & Secretary, DLSA Almora, Civil Judge Ranikhet. The 

said camp was organized in cooperation with Hans Cultural Foundation-Uttarakhand.  

  In the said camp, the Stalls of Health Department, Social Welfare, Child 

Development, Agricultural, Animal Husbandry, Civil Supply & Forest Department etc. 

are placed to aware the persons.  The said programme was attended by 3500 approx. 

persons of the locality and most of them get benefited by addressing their daily life issues 

and legal programmes including welfare schemes run by the Central/State Government. 

  Total 504 Persons were get benefited by providing them Wheelchair, Crutches, 

Hearing Aid, health check-up, providing them different kind of Certificates through e-

Services, Aadhar Card Update, benefits of Widow/Old AGE/Disability Pension & Self 

Employment, glasses, crutches, back pain belt, Agricultural Equipment, Govt. Welfare 

Schemes, Disability Card, Counseling by Sericulture Development Department, resolved 

issues of drinking water connection etc. 

 CAMPAIGN UNDER PREVENTION OF SALES OF EXPIRY ITEMS: 

  As per directions of the Hon’ble Executive Chairman, UKSLSA, Nainital under 

prevention of sales of expiry items/packets /packed foods, drinks, monthly meeting is 

being convened by the Secretaries of District Legal Services Authorities (DLSAs) across 

the State of Uttarakhand with Food Safety Officer and Drug Inspector of the concerned 

district. Raid/Inspections are also being conducted to the malls, shops, markets, medical 

stores, general stores etc.  

For effective implementation of such type of issues, a committee has been constituted by 

each DLSA, comprising of: 

1. Secretary, DLSA 
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2. District Food Safety Officer 

3. District Drug Inspector 

4. One Officer from District Administration 

5. One Officer from Health Department 

 

  The aforesaid committee has been directed to conduct all needful exercise as 

per law, if any such matter found in the district. 

  During the said period the District Legal Services Authorities convened 23 

Meetings with Food Safety Officers, Drug Inspectors and Anti-Drug Team Members, 41 

surprise inspections/visits to shops, stores, medical stores, malls by the concerned 

officers, 162 samples collected from the shops, malls and stores and were sent to 

laboratory, out of them 29 reports have been received. 

 

 “ROAD SAFETY-CUM-AWARENESS DRIVE” ORGANIZED IN THE 

STATE OF UTTARAKHAND FROM 01ST SEPTEMBER, 2023 TO 15TH 

SEPTEMBER, 2023 

  Road and Transport have been a fundamental part of mankind through the ages. 

Consistently, road crashes bring about loss of many lives and genuine wounds to many 

individuals. Thus, Road Safety and its proper awareness are extremely essential to protect 

each and every person from being harmed or murdered by road accidents.  

  Moreover, Road Safety also alludes to the measures and methods used to 

forestall mishaps on the road by obeying the traffic rules and regulations, so as to 

decrease the road crashes and other similar fatal incidents.  

  Having considered this issue, Hon’ble the Executive Chairman, Uttarakhand 

State Legal Services Authority was of the view that a comprehensive Road Safety-cum-

Awareness Drive as well as other similar programmes is required to be carried out 
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throughout the State of Uttarakhand, so that youth as well as other citizens of the State 

may be made aware accordingly. 

  In this regard, it is kindly submitted that in order to ensure effective 

implementation of the aforesaid drive at grass-root level, Hon’ble Executive Chairman, 

Uttarakhand State Legal Services Authority was pleased to approve to organize a 15 

Days of “Road Safety-cum-Awareness Drive” in the State of Uttarakhand w.e.f. 01st 

September, 2023 to 15th September, 2023. 

 JAIL ACTIVITIES: 

  As per directions of the Hon’ble the Executive Chairman, UKSLSA and in 

order to strengthen Jail Legal Aid Clinics and Prisoners Focused Legal Services, all the 

District Legal Services Authorities are being organized “Jail Samiksha Diwas” inside 

District/Sub-Jails and at Legal Aid Clinics/Judicial Lock-up on every Wednesday of the 

week. The Secretaries of DLSAs along with Jail Vesting Panel Lawyers, Chief Legal Aid 

Defense Counsel and PLVs visited District/Sub-Jails/Judicial Lock-ups and made 

interaction with jail inmates during the programme. The necessary legal aid has been 

provided to the Jail Inmates by the Jail visiting Panel Lawyers and Secretaries of the 

DLSAs. 

  During the period total 29 Legal Awareness Camps, 56 visits/inspections were 

conducted and total 807 Jail Inmates/Under Trial Prisoners were get benefited by 

providing them free Legal Aid Services by the Panel Lawyers enrolled with District 

Legal Services Authorities.  

 

 BIODEGRADABLE & NON-BIODEGRADABLE AND PLASTIC WASTE 

MANAGEMENT: 

  In compliance of the Order dated 07.07.2022 and Order dated 24.11.2022 

passed by the Hon’ble High Court of Uttarakhand in WP (PIL) No. 93/2022 (Jitendra 

Yadav Vs. Union of India & Others) and as per the directions issued by the Hon’ble 

Executive Chairman, UKSLSA, with reference to the aforesaid order, different legal 
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awareness camps have been organized on different dates and places by the District Legal 

Services Authorities across the State of Uttarakhand.  

  PLVs visiting different rural and urban areas of their concerned district and 

uploaded Google Map Photos of the heaped/dumped garbage and sent complaint of the 

locations at E-mail ID: solidwaste-complaint@uk.gov.in, and also sent to concerned 

authorities.  

  Further, to make aware the common mass about Uttarakhand Plastic and other 

Non-Biodegradable Garbage (Regulation and Use of Disposal) Act. 2013; Plastic Waste 

Management Rules, 2016 with amendment Rules 2018; Environment Protection Act, 

Uttarakhand Panchayat Solid Waste Management Policy, 2017 and ban on single use of 

plastic etc., Legal Awareness Camps/Rallies and door-to-door Campaign were organized 

and people at large were made aware. 11 Meetings was also convened by the Secretaries 

of the DLSAs with Executive Officer, Nagar Palika to discuss the waste management in 

the district, for fixing dustbins at the collection centers and for removal/disposal of the 

collected garbage. 

 

 FOUR (04) DAYS LEGAL SERVICES & AWARENESS STALL AT 

NANDASTHAMI MAHOTSAV:   

  As per directions of the Hon’ble Executive Chairman, Uttarakhand SLSA, 04 

days long campaign were carried out by the Uttarakhand SLSA in cooperation with 

DLSA Nainital in the regional fare namely Nandashtami Mahotsav at Nainital by setting-

up a Legal Aid Services Stall at the said Nandasthami congregation from 23.09.2023 to 

26.09.2023. 

  On 26.09.2023, the Hon’ble Executive Chairman, Uttarakhand SLSA and 

Hon’ble Judges of the Hon’ble High Court of Uttarakhand, the Registrar General and 

Registrars of the Hon’ble High Court of Uttarakhand, Member Secretary, Uttarakhand 

SLSA, the District Judge/Chairperson and Secretary of DLSA Nainital, Officer on 

Special Duty attended the legal services & awareness camp. Staff of Hon’ble High Court 

and Uttarakhand SLSA, PLVs and Panel Lawyers of DLSA Nainital were also 
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participated the said programme. Further, 12 Wheelchair and 06 Crutches were also 

provided to the disabled persons by the Hon’ble Executive Chairman, Uttarakhand SLSA 

and by the Hon’ble Judges of the Hon’ble High Court of Uttarakhand. 

  During the said period, total 725 persons/visitors including legal aid seekers 

have visited the legal services and awareness stall set up by the Uttarakhand SLSA. 

  It is also kindly submitted that the services of Panel Lawyers have also been 

made available to the legal aid seekers. During the period total 34 persons/litigants/legal 

aid seekers were benefited by writing their applications for legal aid, to avail scheme 

benefit, providing them legal aid/advice.  

During the said campaign 8850 Saral Kanooni Gyan Mala (SKGM) booklets were 

picked-up/received by the visitors as per their requirements.
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     STATISTICAL INFORMATION 

DETAILS OF DISPOSAL OF CASES IN THE NATIONAL LOK ADALAT HELD ON 
09th SEPTEMBER, 2023 IN THE STATE OF UTTARAKHAND  

 
S.N. Name of the Courts No. of cases 

referred 
No. of cases 

settled 
Settlement 

Amount 

1 Hon’ble High Court of 
Uttarakhand 

Nil Nil Nil 

 Almora 158 134 1,64,95,768/- 

2 Bageshwar 101 75 33,30,185/- 

3 Chamoli 56 54 86,62,421/- 

4 Champawat 143 95 55,26,210/- 

5 Dehradun 1810 1721 15,82,98,380/- 

6 Haridwar 1917 1782 11,91,73,997/- 

7 Nainital 905 673 6,43,67,028/- 

8 Pauri Garhwal 532 530 1,26,80,029/- 

9 Pithoragarh 303 198 1,38,91,426/- 

10 Rudraprayag 87 85 81,40,594/- 

11 Tehri Garhwal 429 364 3,19,56,101/-  

12 Udham Singh Nagar 4267 3722 14,69,42,556/- 

13 Uttarkashi 233 211 1,48,97,818/- 

14 Pre-Litigation Cases 10941 9644 60,43,62,513/- 

 TOTAL:- 16378 12029 22,86,06,101/- 

15 Consumer Courts  34 13 12,48,969/- 

16 Debts Recovery 
Tribunal, Dehradun 

26 21 15,35,00,000/- 

 TOTAL:- 16438 12063 38,33,55,070/- 

   GRAND TOTAL :- 27379 21707 98,77,17,583/- 
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STATUS OF FULL TIME SECRETARIES/TLSC/PLVS/PANEL LAWYERS/ 

RETAINER LAWYERS/MEDIATORS/LEGAL AID CLINICS/FRONT 

OFFICE/MEDIATION CENTERS AS ON 30.09.2023 
 

NAME OF 
DLSA/HCLSC 

No. of 
Full Time 
Secretary 

No. of 
TLSCs 

Constituted 

No. of 
Panel 

Lawyers 

No. of 
Retainer 
Lawyers 

No. of 
trained 
PLVs 

No. of 
Legal 
Aid 

Clinics 

No. of 
Front 

Offices 

No. of 
Mediation 
Centers 

No. of 
Mediators 

ALMORA 01 03 13 01 80 34 01 01 04 

BAGESHWAR 01 01 07 01 55 20 01 01 03 

CHAMOLI 01 05 08 01 69 12 01 01 01 

CHAMPAWAT 01 01 11 01 60 17 01 01 03 

DEHRADUN 01 04 45 01 80 55 01 02 25 

HARIDWAR 01 02 34 01 52 34 01 03 22 

NAINITAL 01 02 40 01 72 08 01 03 04 

PAURI 
GARHWAL 

01 04 26 01 69 26 01 02 05 

PITHORAGARH 01 04 10 01 21 03 01 01 04 

RUDRAPRAYAG 01 01 06 01 89 44 01 01 01 

TEHRI 
GARHWAL 

01 02 26 01 55 27 01 01 03 

U. S. NAGAR 01 05 50 01 81 24 01 03 11 

UTTARKASHI 01 02 17 01 60 19 01 01 08 

HCLSC 01 - 24 01 - - 01 01 09 

TOTAL  14 36 317 14 843 329 14 21 111 
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STATEMENT SHOWING THE PROGRESS OF LOK ADALATS HELD IN THE 

STATE OF UTTARAKHAND  

FROM JULY 2023 TO SEPTEMBER 2023 
S. 

No. 
Name of District Total 

No. of 
Lok 

Adalats 
Held 

Total  
No. of 
Cases 
Taken 

up 

Total 
No. of 
Cases 

Disposed 
off 

Compensation/ 
Settlement 

Amount  

Realized As 
Fine (in Rs.) 

Total No. 
of 

Persons 
Benefited 

in Lok 
Adalat 

01 ALMORA 01 158 134 1,64,95,768 - 134 

02 BAGESHWER 03 206 91 33,64,685 20,000 91 

03 CHAMOLI 04 151 69 86,62,421 58,500 69 

04 CHAMPAWAT 04 340 168 55,26,210 2,31,200 168 

05 DEHRADUN 04 13015 7830 15,96,95,130 9,98,300 7830 

06 HARDWAR 01 1917 1782 11,91,73,997 - 1782 

07 NAINITAL 04 2669 1482 6,47,12,678 8,84,800 1482 

08 PAURI GARHWAL 04 671 655 1,26,80,029 1,49,200 655 

09 PITHORAGARH 03 1388 326 1,38,91,426 1,81,400 326 

10 RUDRAPARYAG 04 371 130 81,88,294 98,650 130 

11 TEHRI GARHWAL 04 551 382 3,19,73,101 - 382 

12 UDHAM SINGH 
NAGAR 

04 4571 3768 14,69,42,556 3,59,300 3768 

13 UTTARKASHI 01 233 211 1,48,97,818 - 211 

14 HCSLC, 
NAINITAL 

- - - - - - 

15 UKSLSA,NTL - - - - - - 

  
TOTAL :- 
 

41 26241 17028 60,62,04,113 29,81,350 17028 

16 CONSUMER 
COURTS 

02 34 13 12,48,969 - - 

17 D.R.T., 
DEHRADUN 

01 26 21 15,35,00,000   

 TOTAL 03 60 34 15,47,48,969 - - 

 GRAND TOTAL 44 26301 17062 76,09,53,082 29,81,350 17028 

 

 

16 
 



 

July-September 2023 Uttarakhand Court News 

 

STATEMENT SHOWING THE PROGRESS OF CAMPS ORGANIZED IN THE 

STATE OF UTTARAKHAND FOR THE PERIOD  

FROM JULY 2023 TO SEPTEMBER 2023 
 

S. No. Name of District No. of Camps/Sensitization 
Programmes Organized 

Total No. of Persons 
Benefited in Camps 

01 ALMORA 489 36847 

02 BAGESHWER 358 16686 

03 CHAMOLI 781 32146 

04 CHAMPAWAT 456 22895 

05 DEHRADUN 205 15526 

06 HARDWAR 179 10762 

07 NAINITAL 162 9801 

08 PAURI GARHWAL 267 11110 

09 PITHORAGARH 197 10709 

10 RUDRAPARYAG 54 4198 

11 TEHRI GARHWAL 375 17068 

12 UDHAM SINGH  
NAGAR 

616 68138 

13 UTTARKASHI 198 11843 

14 HCLSC, NAINITAL - - 

15 UKSLSA, NAINITAL 01 725 

 Total 4338 268454 

 

 

 

 
17 

 



 

July-September 2023 Uttarakhand Court News 

 

STATEMENT SHOWING THE PROGRESS OF LEGAL AID AND 

ADVICE/COUNSELING PROVIDED IN THE STATE OF UTTARAKHAND  

FOR THE PERIOD FROM JULY 2023 TO SEPTEMBER 2023 

 

S. No. Name of District No. of Persons Benefited through Legal Aid & 
Advice 

Legal Aid Legal Advice/ 
Counseling 

01 ALMORA 36 579 

02 BAGESHWER 19 74 

03 CHAMOLI 17 39 

04 CHAMPAWAT 32 - 

05 DEHRADUN 309 1150 

06 HARDWAR 261 - 

07 NAINITAL 131 11 

08 PAURI GARHWAL 43 918 

09 PITHORAGARH 32 01 

10 RUDRAPARYAG 37 04 

11 TEHRI GARHWAL 32 03 

12 UDHAM SINGH  NAGAR 178 59 

13 UTTARKASHI 33 - 

14 HCLSC, NAINITAL 98 - 

15 U.K. S.L.S.A., N.T.L. - 68 

 TOTAL 1258 2906 
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PROGRAMMES/ACTIVITIES INSIDE JAIL CAMPUS 

 DURING JULY 2023 TO SEPTEMBER 2023 

 
 
 
 

 
 
 
           

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
STATISTICAL INFORMATION IN RESPECT OF PERMANENT LOK ADALATS 

(Established U/S 22B of Legal Services Authority Act) 
 
 

(JULY-2023 TO SEPTEMBER-2023) 
 
 

(i) No. of  PLAs existing :-  07 (Almora, Dehradun, Hardwar, Nainital, Pauri Garhwal, Tehri Garhwal and U. S. Nagar)  
(ii) Total No. of PLAs functioning:- 04 (Dehradun, Hardwar, Nainital and U.S. Nagar)  
(iii)  

 
S.N. Permanent Lok 

Adalats 
Number 

of Sittings 
No. of cases 
pending as 

on30.06.202
3 

No. of cases 
received 

during the 
Period 

No. of cases 
settled 

during the 
Period 

Total 
Value/Amou

nt 
ofSettlement

(`) 

No. of cases 
pending as 

on 
30.09.2023 

1 Dehradun 34 249 35 19 15,60,074 263 
2 Haridwar 33 71 19 06 - 77 
3 Nainital 40 170 14 22 63,28,607 169 
4 Udham Singh Nagar 72 126 42 143 1,70,76,386 49 
 Total 179 616 110 190 2,49,65,067 558 

 

S.N. Name of 
District 

Lok Adalat’s 
organized in Jails 

Legal Literacy Camps 
organized in Jails 

Legal Aid 
provided to 
under trial 
prisoners 

Jail visit 

  No. of 
organize 

Lok 
Adalats 

No. of 
cases 

disposed 
off 

Camps 
organized 

Benefitted 
persons 

Number of 
Benefitted 
under trial 
prisoners 

Total 
Number 
Jail visit 

1 ALMORA 01 - 10 1821 28 07 
2 BAGESHWAR - - 02 150 11 - 
3 CHAMOLI - - 04 40 12 07 
4 CHAMPAWAT - - 03 76 14 04 
5 DEHRADUN 03 107 - - 245 17 
6 HARDWAR 03 76 05 2200 220 01 
7 NAINITAL - - 04 972 110 01 
8 PAURI GARHWAL - - 08 855 31 20 
9 PITHORAGARH - - 32 1889 21 - 
10 RUDRAPRAYAG - - 11 433 16 - 
11 TEHRI GARHWAL 01 02 09 1268 18 - 
12 U.S. NAGAR 03 68 03 404 141 04 
13 UTTARKASHI - - 12 891 21 - 
14 H.C.L.S.C. NTL - - - - - - 
 TOTAL :- 11 253 103 10999 888 61 
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STATISTICAL INFORMATION IN RESPECT OF CASES SETTLED THROUGH MEDIATION 
 

(JULY-2023 TO SEPTEMBER-2023) 
 

 
(A) Total Number of ADR Centers :       04 
(B) Total No of Existing Mediation Centers other than ADR Centers :   18 
(C) Number of Mediators (Total of both in ADR Centers and Mediation Centers) : 88 

     DISPOSAL 

S.N. DESCRIPTION  TOTAL 
 

A No. of cases received during the month 237 
B Cases settled through Mediation 37 
C Cases returned as not settled 158 
D Non-starter cases which were returned as mediation could not 

commenced   
09 

E No. of Connected cases 01 
F No. of Cases pending at the end of the month 147 

 

 

STATISTICAL INFORMATION IN RESPECT OF VICTIM COMPENSATION SCHEME 
U/S 357A Cr.P.C. 

(JULY-2023 TO SEPTEMBER-2023) 
 

No. of 
applications 

received directly 
by Legal Services 

Institutions 
(A) 

No. of 
applications/orders 
marked/directed by 

any Court 
 

(B) 

Total No. of 
applications 

received 
including 

Court orders 
(A+B) 

 

No. of 
applications 

decided 

No. of 
applications 

pending 

Total 
Compensation 

Amount 
( `) 

34 23 57 53 239 54,15,000 
 

 

 

 

 
 

********* 
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TRAINING PROGRAMMES HELD IN THE PERIOD OF   
JULY 2023 TO  SEPTEMBER 2023                               

AT  
UTTARAKHAND JUDICIAL AND LEGAL ACADEMY, 

BHOWALI, NAINITAL.   

 
S. No. Name of Training Programmes/ Workshops Duration 

 
1. 
 

Training programme on Emerging paradigms of Bail 
Jurisprudence & Importance of Sec 313(5) Cr.P.C for all 

Judicial Officers of the State 
(virtual mode) 

 
01.07.2023 
(One day) 

2. 40 hours Training Programme for Judges on Mediation 
(IVth phase) 

 
10.07.2023 

to 
14.07.2023 
(Five days) 

3. 
Training Programme on complete and accurate data entry in 
Case Information System (C.I.S.) for all Judicial Officers of 

the State 
(virtual mode) 

 
22.07.2023 
(One day) 

4. 
Training programme for Referral Judges 

(IVth  phase) 
(virtual mode) 

 
28.07.2023 
(One day) 

5. 
Two days Workshop on emerging trends in Cyber law, 

Cyber Crimes including Financial frauds 
(Ist phase) 

(virtual mode) 

 
02.08.2023 

to 
03.08.2023 
(Two days) 

 

6. 

Refresher Training Programme for Judicial Officers of the 
State Judiciary on triple method of Plea Bargaining, 

Compounding of Offences and Probation of Offenders Act, 
1958 (Ist phase) 
(virtual mode) 

 
05.08.2023 
(One day) 

7. 
State Level Consultation on 'Children in Conflict with Law 

(CICL): Prevention, Restorative Justice, Diversion and 
Alternatives to Detention' 

(Hybrid mode) 

 
13.08.2023 
(One day) 

8. 
Training programme for Referral Judges 

(Vth  phase) 
 (virtual mode) 

 
19.08.2023 
(One day) 

9. Refresher Course on Civil law (Jr. Div.) 
(IInd phase) 

22.08.2023 
to 

25.08.2023 
(Four days) 

10. 
Foundation Training Programme for Newly Recruited Civil 

Judges (J.D.) 2021 Batch 
(Ist phase of Institutional Training) 

12.06.2023 
to 

27.08.2023 
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(Two & a half month) 

11. 20 Hours Refresher Course/Training Programme for 
Mediators-Advocates 

 
01.09.2023 

to 
03.09.2023 

(Three days) 

12. 

Refresher Training Programme for Judicial Officers of the 
State Judiciary on triple method of Plea Bargaining, 

Compounding of Offences and Probation of Offenders Act, 
1958 (IInd phase) 

(virtual mode) 

 
04.09.2023 
(One day) 

13. Foundation Training Programme for Direct recruited 
Judicial Officers in H.J.S. cadre 

 
12.06.2023 

to 
11.09.2023 

(Three Months) 

14. Foundation Training Programme for Promoted Judicial 
Officers in H.J.S. cadre 

 
11.08.2023 

to 
11.09.2023 

(One Month) 

15. Refresher Course on Criminal Law 
(Ist phase) 

12.09.2023 
to 

15.09.2023 
(Four days) 

16. 

Refresher Training Programme for Judicial Officers of the 
State Judiciary on triple method of Plea Bargaining, 

Compounding of Offences and Probation of Offenders Act, 
1958 (IIIrd phase) 

(virtual mode) 

 
16.09.2023 
(One day) 

17. 40 hours Training Programme for Judges on Mediation  
(Vth phase) 

18.09.2023 
to 

22.09.2023 
(Five days) 

18. 
North Zone -I Regional Conference on "Contemporary 

Judicial Developments and Strengthening Justice through 
Law & Technology" 

 
30.09.2023 

to 
01.10.2023 
(Two days) 

       
******* 
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State Level Consultation on ‘Children in Conflict with Law (CICL): Prevention, Restorative Justice, Diversion 

and Alternatives to Detention’ on 13.08.2023. 
 
 

 
State Level Consultation on ‘Children in Conflict with Law (CICL): Prevention, Restorative Justice, Diversion 

and Alternatives to Detention’ on 13.08.2023. 
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North Zone -1 Regional Conference on “Contemporary Judicial Developments and Strengthening Justice 

through Law and Technology” from 30.09.2023 to 01.10.2023 
 
 

 
 

North Zone -1 Regional Conference on “Contemporary Judicial Developments and Strengthening Justice 
through Law and Technology” from 30.09.2023 to 01.10.2023 
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INSTITUTION, DISPOSAL AND PENDENCY OF CASES 
 
 
 

HIGH COURT OF UTTARAKHAND 

(From 01.07.2023 to 30.09.2023) 

 

 Pendency 
(As  on  01.07.2023) 

Civil 
Cases 

Criminal 
Cases 

Total 
Pendency 

26853 20243 47096 

Institution 
( 01.07.2023 to 30.09.2023) 

Disposal 
(01.07.2023 to 30.09.2023)  

Pendency 
(As on 30.09.2023) 

 
Civil 
Cases 

 
Criminal 

Cases 

 
Total 

Institution 

 
Civil 
Cases 

 
Criminal 

Cases 

 
Total 

Disposal 

 
Civil 
Cases 

 
Criminal 

Cases 

Total 
Pendency 
at the end  

of 
30.09.2023 

 

2778 3137 5915 1840 1984 3824 27791 21396 49187 

 

 
 
 
 
 
 

********* 
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DISTRICT COURTS 

  
(From 01.07.2023 to 30.09.2023) 

 
 

SL. 
No 

Name of 
the District 

 

Civil Cases 

 

Criminal Cases 

Total 
Pendency 
at the end 

of 

30.09.2023 

  Opening 
Balance 

as on  
01.07.23 

Institution 
from 

01.07.23 to 
30.09.23 

Disposal 
from 

01.07.23 
to 

30.09.23 

Pendency 
at the end 

of 
30.09.23 

Opening 
Balance as 
on 01.07.23 

Institution 
from 

01.07.23 to 
30.09.23 

Disposal 
from 

01.07.23 
to 

30.09.23 

Pendency 
at the end 
of 30.09.23 

 

1. 
Almora 433 112 80 465 1518 1400 1179 1739 2204 

2. 
Bageshwar 141 46 52 135 550 309 369 490 625 

3. 
Chamoli 351 96 105 342 1112 545 561 1096 1438 

4. 
Champawat 260 69 73 256 2615 1783 1994 2404 2660 

5. 
Dehradun 11664 2210 2842 11032 100402 13346 19378 94370 105402 

6. 
Haridwar 12083 1470 1361 12192 70029 29979 23951 76057 88249 

7. 
Nainital 3920 435 666 3689 23182 10771 10105 23848 27537 

8. Pauri 
Garhwal 1280 258 277 1261 8207 3363 2273 9297 10558 

9. 
Pithoragarh 416 138 185 369 2958 1222 1575 2605 2974 

10. 
Rudraprayag 111 80 81 110 437 429 383 483 593 

11. Tehri 
Garhwal 520 187 218 489 2695 1810 1608 2897 3386 

12. Udham 
Singh Nagar 6046 1184 1332 5898 65302 13093 13645 64750 70648 

13. 
Uttarkashi 535 132 263 404 1469 891 998 1362 1766 

  
Total  37760 6417 7535 36642 280476 78941 78019 281398 318040 

 
  

********* 
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FAMILY COURTS 

(From 01.07.2023 to 30.09.2023) 

 

********* 

SL. 
No 

Name of 
the 

Family 
Court 

 
Civil Cases 

 
Criminal Cases 

Total 
Pendency 

at the 
end of 

30.09.2023 

  Opening 
Balance 

as on 
01.07.23 

Institutio
n from 

01.07.23 
to 

30.09.23 

Disposal 
from 

01.07.23 
to 

30.09.23 

Pendency 
at the end 

of 
30.09.23 

Opening 
Balance 

as on 
01.07.23 

Institution 
from 

01.07.23  
to 30.09.23 

Disposal 
from 

01.07.23 to 
30.09.23 

Pendency 
at the end 

of  
30.09.2023 

 

1. Almora 
164 52 66 150 163 16 33 146 296 

2. Dehradun 
(Pr. J.F.C)  499 471 269 701 324 218 135 407 1108 

3 Dehradun 
(J.F.C) 643 65 132 576 493 79 76 496 1072 

4. Dehradun 
(Addl.J.F.C) 594 57 107 544 492 54 82 464 1008 

5. Rishikesh 
231 53 55 229 167 32 33 166 395 

6. Vikasnagar 
215 82 98 199 347 126 109 364 563 

7. Nainital 
247 58 102 203 342 85 104 323 526 

8. Haldwani 
462 194 157 499 847 174 148 873 1372 

9. Haridwar 
904 265 314 855 1070 170 195 1045 1900 

10. Roorkee 
889 219 270 838 1061 312 179 1194 2032 

11. Laksar 
153 87 82 158 198 54 49 203 361 

12. Kotdwar 
272 76 76 272 416 66 75 407 679 

13. Pauri 
Garhwal 87 25 37 75 68 22 39 51 126 

14. Tehri 
Garhwal 40 65 62 43 47 29 44 32 75 

15. Rudrapur-1 
U.S.Nagar 349 182 189 342 553 128 121 560 902 

16. Rudrapur-2 
125 68 66 127 154 40 46 148 275 

17. Kashipur 
549 177 156 570 573 143 93 623 1193 

18. Khatima 
247 102 86 263 363 103 63 403 666 

 Total 
6670 2298 2324 6644 7678 1851 1624 7905 14549 
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NOTIFICATIONS  AND CIRCULARS OF HIGH COURT OF 

UTTARAKHAND 

 FROM JULY 2023 TO SEPTEMBER  2023  

 
 No. 293/UHC/Admin.B/2023/Nainital dated 27.07.2023  (Click to open) 

 No. 294/UHC/Admin.A-2/2023 dated 27.07.202 3 (Click to open) 

 No. 303/UHC/Admin.A/2023 dated 17.08.2023  (Click to open) 

 No. 306/UHC/Admin.A-2/2023 dated 23.08.2023 (Click to open) 

 No. 308/UHC/Stationery/2023 dated 25.08.2023 (Click to open) 

 No. 311/UHC/Admin.A/2023 dated 28.08.2023 (Click to open) 

 No. 313/UHC/Admin.A/2023 dated: 29.08.2023 (Click to open) 

 No. 314/UHC/Stationery/2023 dated:01.09.2023 (Click to open) 

 No. 315/UHC/Admin-B/V-a-7-2014 dated 04.09.2023 (Click to open) 

 No. 316/UHC/Stationery/2023 dated 12.09.2023 (Click to open) 

 No. 317/UHC/Admin.A-2/2023 dated 14.09.2023 (Click to open) 

 No. 322/UHC/Admin.A/2023 dated 14.09.2023 (Click to open) 

 No. 323/UHC/Admin.A/2023 dated 20.09.2023 (Click to open) 

 No. 324/UHC/Admin.A/2023 dated 20.09.2023 (Click to open) 

 No. 325/UHC/Admin.A-II/2023 dated 21.09.2023 (Click to open) 

 No. 327/Admin.B/XVII-98/2011 dated 21.09.2023 (Click to open) 

 No. 328/UHC/Admin.A-II/2023 dated 21.09.2023 (Click to open) 
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CIRCULAR 

 

 C. L. No. 13/ Inspection/2023 dated 04.07.2023 (Click to open) 

 C.L. No. 14/Inspection/2023 dated 10.07.2023 (Click to open) 

 C. L. No. 15/UHC/Admin.B/2022 dated 12.07.2023 (Click to open) 

 C. L. No. 16/UHC/ IT Section/2023 dated 22.07.2023 (Click to open) 

 C. L. No. 17/UHC/Admin.B/Car-Stickers/2023 dated 25.07.2023 (Click to open) 

 No. 18/UHC/Admin.B/XI-e/1/2021 dated 28.07.2023 (Click to open) 

 C. L. No. 19/UHC/Admin.B/2023 dated 28.07.2023 (Click to open) 

 C.L. No. 20/UHC/Admin.B/2022 dated 03.08.2023 (Click to open) 

 C.L No. 21/UHC/Criminal Appeal/2023/Nainital dated 23.08.2023 (Click to open) 

 C. L. No. 22/UHC/Admin.A/2023 dated 05.09.2023 (Click to open) 

 C. L. No. 23/UHC/Admin.A/2023 dated 05.09.2023. (Click to open) 
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CIRCULATION OF JUDGEMENT OF HON’BLE SUPREME COURT OF 
INDIA TO ALL HIGH COURTS AND TRIAL COURTS OF INDIA  

 

1. Vide letter dated 05.09.2023, Assistant Registrar, Hon’ble Supreme Court of India 

requested to all the High Courts  to circulate the Judgment dated 04.09.2023 in its 

respective district judiciary passed by Hon’ble Supreme Court in Criminal Appeal 

No. 1271-1272 of 2018, Munna Pandey vs. State of Bihar (Click to open). 
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RECENT JUDGMENTS OF THE HON’BLE COURTS 

(01.07.2023 TO 30.09.2023) 

Full Bench Judgments 

 
1. Writ Petition (M/S) No. 2539 of 2021, Prabhat Kishor vs. Smt. Rukmani Devi. 

(Click to open) 

Single Bench Judgments 
 

1. Writ Petition (M/S) No. 1789 of 2018, Sri Guru Ram Rai University and another 

vs. State of Uttarakhand and others. (Click to open) 

2. C-482 No. 1305 of 2023, Vikas Chaturvedi and others vs. State of Uttarakhand 

and another. (Click to open) 

3. Writ Petition (M/S) No. 979 of 2022, Raju and others vs. Sub Divisional 

Magistrate, Kichha and others. (Click to open) 

4. Writ Petition (M/S) No 1552 of 2023, Sangram Singh Chaudhary (Deceased) vs. 

Musharaf Ali Ansari. (Click to open) 

5. Writ Petition (M/S) No. 1548 of 2018, Kabool Chand vs. Smt. Shivani Tiwari and 

others. (Click to open) 

6. Writ Petition (S/S) No. 2051 of 2018, Balwant Singh Bhakuni and others vs. State 
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of Uttarakhand and others. (Click to open) 

7. C-482 No. 1163 of 2023, Gurdeep Singh and others vs. State of Uttarakhand and 

another. (Click to open) 

8. C-482 No. 1570 of 2023, Vipin Kumar Jain vs. State of Uttarakhand and others. 

9. Writ Petition (M/S) No. 271 of 2009, Joseph Santra and others vs. Suresh Bhagat 

and others. (Click to open) 

10. C-482 No. 1603 of 2023, Satendra Kumar vs. State of Uttarakhand and 

another.(Click to open). 

11. Writ Petition (M/S) No. 2432 of 2023, Shubhra Pande vs. Smt. Durga Pande and 

others. (Click to open) 

12. C-482 No. 1805 of 2023, Mukhtiyar Singh vs. State. (Click to open) 

13. Writ Petition (S/S) No.82 of 2023 along with connected matters, Jagpal Singh and 

others vs. State of Uttarakhand and others. (Click to open) 

14. Writ Petition (M/S) No. 1004 of 2008, Rahat Yaar Khan and another vs. State of 

Uttarakhand and others. (Click to open) 

15. Writ Petition (M/S) No. 2263 of 2013, Sant Shri Asharam Ram Ji Manager Sant 

Shri Asharam VS. State of Uttarakhand and others. (Click to open) 

16. Writ Petition (M/S) No.324 of 2016, Sanjay Kumar Bansal vs. State of 

Uttarakhand and another. (Click to open) 

17. Writ Petition (M/S) No. 1851 of 2023 along with connected matter, Bhupendra 
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Rawat vs. State of Uttarakhand and another. (Click to open) 

18. Writ Petition (M/S) No. 1472 of 2023, Poonam Almiya vs. State of Uttarakhand 

and others. (Click to open) 

19. Writ Petition (Criminal) No. 184 of 2023, Naeem Ahmad vs. State of Uttarakhand. 

(Click to open) 

20. C-482 No. 2047 of 2019, D.S.Sharma and others vs. State of Uttarakhand and 

others. (Click to open) 

21. Writ Petition (M/S) N o. 1733 of 2023, Ms.Prakriti Maulekhi  vs. Union of India 

and others. (Click to open) 

22. Writ Petition (M/S) No. 2396 of 2023, M/s Prestress Steel LLP vs. Commissioner, 

Uttarakhand Steel GST and others. (Click to open) 

23. Writ Petition (M/S) No. 1971 of 2011, along with connected matters, Narayan 

Singh Rawat and others vs. State and another. (Click to open) 

 

 

************* 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 
NOTIFICATION 


DATED: NAINITAL: JULY 27, 2023 
 


No.294/UHC/Admin.A-2/2023 


Shri Dharam Singh, Presiding Officer, Labour Court, Kashipur, District Udham Singh Nagar is 


repatriated, transferred and posted as District & Sessions Judge, Chamoli in the vacant Court.  


Above order will come into force with immediate effect. 
Note:  


(A)  Recommendation for the name of Shri Shamsher Ali, Additional Secretary, Legislative & Parliamentary 


Affairs, Government of Uttarakhand, Dehradun is being sent to the State Government for his posting as Presiding 


Officer, Labour Court, Kashipur, District Udham Singh Nagar vice Shri Dharam Singh.  


By Order of the Court, 


                                                                                                                                     Sd/- 
  (Anuj Kumar Sangal) 


                                                                                                                                    Registrar General 
 


No.4009/UHC/Admin.A-2/Transf.-Posting/2023                                                                    Dated: July 27, 2023 


1. P.P.S. to Hon’ble the Chief Justice for information and to place it before His Lordship. 


2. P.S./P.A. to Hon’ble Judges of the Court with the request to place the notification for kind perusal of Hon’ble Judges. 


3. P.S. to Registrar General.  


4. Secretary, Legislative, & Parliamentary Affairs, Govt. of Uttarakhand, Dehradun for information.  


5. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun for information.  


6. Secretary (Personnel), Government of Uttarakhand, Dehradun for information. 


7. All the District Judges of the District Judiciary for information. 


8. Principal Judge, Family Court, Dehradun and Judges, Family Courts of the State for information. 


9. Director, Uttarakhand Judicial & Legal Academy, Bhowali, District Nainital for information.  


10. Member-Secretary, Uttarakhand State Legal Services Authority, ADR Building, High Court Campus, Nainital for 
information.  


11. Accountant General, Uttarakhand, Mahalekhakar Bhawan, Kaulagarh, Dehradun for information.  


12. Legal Advisor to H.E. the Governor of Uttarakhand for information. 


13. Chairman, Commercial Tax Tribunal, Uttarakhand, Dehradun for information.  


14. Chairman, State Transport Appellate Tribunal, Dehradun for information.  


15. Legal Advisor to Public Service Commission, Uttarakhand, Haridwar for information.  


16. Registrar, Public Service Tribunal, Uttarakhand, Dehradun for information.  


17. Registrar, Consumer Dispute Redressal Commission, Uttarakhand, Dehradun for information.  


18. Presiding Officer (s), Labour Court, Dehradun, Haridwar and Kashipur, District U.S. Nagar for information.  


19. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital for information. 


20. Presiding Officer (s) Food Safety Appellate Tribunals, Dehradun and Haldwani, District Nainital for information.  


21. All the Registrars of the Court for information.  


22. OSD/CPC of the Court.  


23. Secretary, HCLSC, Nainital. 


24. Director, Government Press, Uttarakhand, Industrial Area, Ramnagar, Roorkee-247667, District Hardwar for 
Publication of the Notification in the next issue of the Gazette of Uttarakhand and also to furnish copy of Gazette to 
this Court.  


25. Director, Directorate of Treasuries, Pension & Entitlements, Uttarakhand, 23- Laxmi Road, Dalanwala, Dehradun for 
information and necessary action.  


26. Deputy Registrar (Accounts) of the Court for information.  


27. Chief Treasury Officer (s) Chamoli, Dehradun & Udham Singh Nagar. 


28. Deputy Registrar (IT), High Court of Uttarakhand, Nainital for uploading the notification on the website of the Court. 


29. Guard File/ Assistant concerned. 
 


                                                                                                                                                                          Assistant Registrar                                                                                                                                  
                                                                                                                                                                            Admin.A-2 








HIGH COURT OF UTTARAKHAND, NAINITAL 
NOTIFICATION 


No.   303/UHC/Admin.A/2023                                           Dated: August  17th ,2023 
 


 In exercise of the powers conferred by Section 16 (2) of the Advocates Act, 1961 and all 


other powers enabling it in this behalf, the High Court of Uttarakhand, Nainital, hereby makes the 


following amendments in “Uttarakhand High Court (Designation of Senior Advocates) Rules, 2018”;  in 


the light of Judgment dated 12.05.2023 passed by the Hon’ble Supreme Court of India in Misc. 


Application No. 709 of 2022 in WP (C) No. 454 of 2015 titled as “Indira Jaising Vs. Supreme Court of 


India & Ors.” :-  


Existing Rule Amended Rule 


Rule 6(2)-     
 


On receipt of an application or proposal for 
designation of an Advocate as a Senior Advocate, 
the Secretariat shall compile the relevant data and 
information with regard to the reputation, 
conduct, integrity of the advocate concerned 
including his participation in pro bono work, 
reported judgments of the last five years in which 
the concerned advocate has appeared and has 
actually argued. 


Rule 6(2)- 
On receipt of an application or proposal for 
designation of an Advocate as a Senior Advocate, 
the Secretariat shall compile the relevant data and 
information with regard to the reputation, 
conduct, integrity of the advocate concerned 
including his participation in pro bono work, 
reported judgments of the last five years in which 
the concerned advocate has appeared and has 
actually argued and five of best synopsis, as 
submitted by an Advocate for evaluation. 


 


Appendix B- 
 


S. 
No. Matter Points 


2. Judgments (reported and 
unreported) which indicate 
the legal formulations 
advanced by the concerned 
Advocate in the course of the 
proceedings of the case; pro 
bono work done by the 
concerned Advocate; domain 
Expertise of the Applicant 
Advocate in various branches 
of law, such as constitutional 
law, Inter State Water 
Disputes, Criminal law, 
Arbitration law, Corporate 
law, Taxation laws, Family 
law, Human Rights, Public 
Interest Litigation, 
International law, law 
relation to women, etc. 
 


 


40 
Points 


3. Publications by the Applicant 
Advocate 


15 
Points 


 


Appendix B- 


S. 
No. 


Matter Points 


2. Judgments (reported and 
unreported) which indicate the 
legal formulations advanced 
by the concerned Advocate in 
the course of the proceedings 
of the case; pro bono work 
done by the concerned 
Advocate; domain Expertise 
of the Applicant Advocate in 
various branches of law, such 
as constitutional law, Inter 
State Water Disputes, 
Criminal law, Arbitration law, 
Corporate law, Taxation laws, 
Family law, Human Rights, 
Public Interest Litigation, 
International law, law relation 
to women, etc.  
five of best synopsis as submitted 
for evaluation. 


50  
Points 


3. 
Publications by the Applicant 
Advocate 


05  
Points 


 


 


These amendments shall come into force with immediate effect. 
 


             By Order of the Court, 


                          Sd/- 
Registrar (Inspection) 


            For Registrar General 
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No.    4506/UHC/XI-a-1/Admin.A/2009                                             Dated: August  17th ,2023. 


Copy forwarded for information and necessary action to:  
  


1. P.P.S. to Hon’ble the Chief Justice with the request to place the Notification for kind 
perusal of His Lordship.  


2. P.S./ P.A. to Hon’ble Judges with the request to place the Notification for kind perusal of 
Hon’ble Judges.  


3. Secretary General, Supreme Court of India, New Delhi. 
4. Advocate General of the Government of Uttarakhand, Nainital. 
5. Shri Tanveer Alam Khan, Senior Advocate, Member, Permanent Committee for 


Designation of Senior Advocate, High Court of Uttarakhand, Nainital.   
6. Chairman / Secretary, Bar Council of Uttarakhand, Nainital. 
7. President/Secretary, High Court Bar Association, Nainital.  
8. Principal Secretary, Law cum-L.R. Government of Uttarakhand, Dehradun.  
9. All the Registrars of the Court.  
10. Librarian of the Court with the direction that the above amendment be incorporated in all 


the relevant books immediately. 
11. Director, Printing & Stationery, Government Press, Roorkee, District Hardwar, for 


publication of the Notification in the next Gazette of the Uttarakhand.  
12. Deputy Registrar (I.T.) of the Court with the direction to upload the same on the Official 


website of High Court of Uttarakhand, Nainital.  
13. Guard file.  


 
 


       By Order, 
 
 


Joint Registrar-II 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 
NOTIFICATION 


DATED: NAINITAL: AUGUST 23, 2023 
 


No.306/UHC/Admin.A-2/2023 


Ms. Shikha Bhandari, Judicial Magistrate-I, Haridwar is nominated as Presiding Officer of the 


Virtual Court under Motor Vehicles Act, 1988 to adjudicate e-traffic challan cases through virtual 


electronic platform for the entire district of Haridwar, in addition to her present duties.  


Above order will come into force from the date of functioning of virtual traffic Court for Haridwar. 


By Order of the Court, 


                                                                                                               Sd/-   


      (Anuj Kumar Sangal) 
                                                                                                                   Registrar General 


 


No.4676 /UHC/Admin.A-2/Transf.-Posting/2023                                                                    Dated: Aug.23, 2023 


1. P.P.S. to Hon’ble the Chief Justice for information and to place it before His Lordship. 


2. P.S./P.A. to Hon’ble Judges of the Court with the request to place the notification for kind perusal of Hon’ble 
Judges. 


3. P.S. to Registrar General.  


4. Principal Secretary, Legislative, & Parliamentary Affairs, Govt. of Uttarakhand, Dehradun for information.  


5. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun for information.  


6. Secretary (Personnel), Government of Uttarakhand, Dehradun for information. 


7. All the District Judges of the District Judiciary for information. 


8. Principal Judge, Family Court, Dehradun and Judges, Family Courts of the State for information. 


9. Director, Uttarakhand Judicial & Legal Academy, Bhowali, District Nainital for information.  


10. Member-Secretary, Uttarakhand State Legal Services Authority, ADR Building, High Court Campus, Nainital for 
information.  


11. Accountant General, Uttarakhand, Mahalekhakar Bhawan, Kaulagarh, Dehradun for information.  


12. Legal Advisor to H.E. the Governor of Uttarakhand for information. 


13. Chairman, Commercial Tax Tribunal, Uttarakhand, Dehradun for information.  


14. Chairman, State Transport Appellate Tribunal, Dehradun for information.  


15. Legal Advisor to Public Service Commission, Uttarakhand, Haridwar for information.  


16. Registrar, Public Service Tribunal, Uttarakhand, Dehradun for information.  


17. Registrar, Consumer Dispute Redressal Commission, Uttarakhand, Dehradun for information.  


18. Presiding Officer (s), Labour Court, Dehradun, Haridwar and Kashipur, District U.S. Nagar for information.  


19. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital for information. 


20. Presiding Officer (s) Food Safety Appellate Tribunals, Dehradun and Haldwani, District Nainital for information.  


21. All the Registrars of the Court for information.  


22. OSD/CPC of the Court.  


23. Secretary, HCLSC, Nainital. 


24. Director, Government Press, Uttarakhand, Industrial Area, Ramnagar, Roorkee-247667, District Hardwar for 
Publication of the Notification in the next issue of the Gazette of Uttarakhand and also to furnish copy of 
Gazette to this Court.  


25. Director, Directorate of Treasuries, Pension & Entitlements, Uttarakhand, 23- Laxmi Road, Dalanwala, 
Dehradun for information and necessary action.  


26. Deputy Registrar (Accounts) of the Court for information.  


27. Chief Treasury Officer, Haridwar 


28. Deputy Registrar (IT), High Court of Uttarakhand, Nainital for uploading the notification on the website of the 
Court. 


29. Guard File/ Assistant concerned. 


                                                                                                                                                                   Assistant Registrar                                                                                                                                  
                                                                                                                                                                    Admin.A-2 








HIGH cOuRT F `UTTARAKHA NAINITAL


NOTIFICATION


No.     3C>8        /UHC/Stationery/2023 Dat:ed:  All.gust  25th,  2023


Hlgh  Court  of  Uttarakhand  has  been  pleased  to  declare  31.08.2023  (Thursday)  as


holiday for the  High Court of Uttarakhand on  account of Raksha  Bandhan,


No.    IIT2B     /UHC/Stationery/2023
Copy  forwarded  for lnformatlon  and  necessary action to:-


By Order of the Court


Sd/-
(Anuj  Kumar Sangal)


Registrar General


Dated:  August 25th,' 2023


1.          Secretary General,  Supreme court of India,  New  Delhi.
2.          Joint  Secretary,  Mlnlstry  of  Law  &  Justice,  Jalsalmer  House,  Man  Singh  Road,  New


Delhi.
3.          Secretary,  Law-cum-L.R.,  Government of uttarakhand,  Dehradun.
4.          Principal     Secretary,     Legislative     and      Parllamentary     Affalrs,     Government     of


Uttarakhand,  Vidhan  Sabha,  Dehradun.
5.           P.P,S.  to  Hon'ble the  chlef Justlce.
6.          P.S./P.A    to   'Hon'ble    Judge    with    the    request    to    place    this    notification    for


Hls  Lordshlp's  kind  perusal.
Advocate General,  Government Advocate/Chief Standing  Counsel.
Registrar General of all the  High  Courts.
Director,  uttarakhand  Jud,icial  and  Legal  Academy,  Bhowali,  Nainltal
Member-Secretary,  Scat:e  Legal  Services Authority,  Nainltal.
District Judges,  State Judiciary,  Uttarakhand.
Principal  Judge,  FamHy  Court,  Dehradun  and  all  FamHy  Court Judges  of
Uttarakhand.    I
Assistant Solicitor General,  Unlon  of India:
Addltlonal  Chief Standing  Counsel,  U.P.
Chairman,  Bar Councll  of Uttarakhand,  Nainital.
President,  High  Court  Bar Assoclation,  Nainltal.
All  the  Registrars  of the  Court:.
P.S./P.A to  Registrar General  of the Court.
All  the Joint  Registrars/Deputy  Reglstrars of tlie Court.
All  the  Assistant  Registrars/Section  Officers/Librarian/Protocol  Officer/Man:gement
Officer of the  Court.
Head  p.S./Head  B.S.  of the  court.                                                                                             '  I
Chief Protocol  Officer of the Court at  New  Delhl.
OIC/NIC & Deputy Registrar (I.T.) of the Court with the request to upload
this  N9t.ification  in  the  official  website  of  the  High  Court  of .Uttaral{hand,
di--,-.=+---,.-'..-.---.I,


24.       I/c Dispensary,  Hlgh  court of uttarakhand.
25.       Security officer,  High  court of uttarakhand.
26.       Joint  Director,  Government press,  Uttarakhand,  Industrial Area,  Ramnagar,  Roorkee


with   t:he   request  to   publish   the   notification   in   the   next   Issue  of  the   Gazette   of
uttarakhand.


27`        Guard  File.
28.        Notice  Board.


D,3,








HIGH COURT OF UTTARAKHAND, NAINITAL 
NOTIFICATION 


No. 311 /UHC/Admin.A/2023                                           Dated: August  28th ,2023 


In exercise of the powers conferred by Section 16 (2) of the Advocates Act, 1961 and all 


other powers enabling it in this behalf, the High Court of Uttarakhand, Nainital, hereby makes the 


following Rules further to amend “The Uttarakhand High Court (Designation of Senior Advocate) 


Rules, 2018”,  namely- 


The Uttarakhand High Court (Designation of Senior Advocates)  
(Third Amendment) Rules, 2023 


 
 


1. Short title and 
Commencement 


(1) These rules may be called “The Uttarakhand High Court 
(Designation of Senior Advocate) (Third Amendment) Rules, 2023”.
  


 (2)    These amendments shall come into force with immediate effect. 
 
2. Amendment in 
Appendix A       


Clause 28:   Whether he/she has been convicted in any criminal case or 
found guilty in any disciplinary proceedings by the State Bar 
Council. If so, the details thereof. 


 Clause 29:  Whether he/she has been punished in any contempt   
proceeding. 


 Clause 30:     Deleted 


 Clause 31:     Clause no. 31 shall be re-numbered as 30 and  substituted as- 
 


Whether any adverse remark has ever been passed against 
him/her in any order/judgment by any Court of law. If so, 
enclose copy thereof. 


 Clause 32:   Clause no. 32 shall be re-numbered as 31.  
  


                      
 


 


        By Order of the Court, 
             


Sd/- 
         (Anuj Kumar Sangal) 


          Registrar General 


No.   4807/UHC/XI-a-1/Admin.A/2009                                                                                  Dated: August 28th ,2023 


Copy forwarded for information and necessary action to:  
  


1. P.P.S. to Hon’ble the Chief Justice with request to place the Notification for kind perusal of His Lordship.  
2. P.S./ P.A. to Hon’ble Judges with request to place the Notification for kind perusal of Hon’ble Judges.  
3. Secretary General, Supreme Court of India, New Delhi. 
4. Advocate General,Government of Uttarakhand, Nainital. 
5. Shri Tanveer Alam Khan, Senior Advocate, Member, Permanent Committee for Designation of Senior 


Advocate, High Court of Uttarakhand, Nainital.   
6. Chairman / Secretary, Bar Council of Uttarakhand, Nainital. 
7. President/Secretary, High Court Bar Association, Nainital.  
8. Principal Secretary, Law cum-L.R. Government of Uttarakhand, Dehradun.  
9. All the Registrars of the Court.  
10. P. S. to Registrar General. 
11. Librarian of the Court with the direction that the above amendment be incorporated in all the relevant books 


immediately. 
12. Director, Printing & Stationery, Government Press, Roorkee, District Hardwar, for publication of the 


Notification in the next Gazette of the Uttarakhand.  
13. Deputy Registrar (I.T.) of the Court with the direction to upload the same on the Official website of High 


Court of Uttarakhand, Nainital.  
14. Guard file.  


 
            By Order, 


 
 


Joint Registrar-II 
  








HIGH COURT OF UTTARAKHAND, NAINITAL 
NOTIFICATION 


No. 313/UHC/Admin.A/2023                                           Dated: August  29th ,2023 


 In exercise of the powers conferred by Article 225 of the constitution of India and all the 


other powers enabling it in this behalf, The High Court of Uttarakhand, Nainital, hereby makes the 


following Rules further to amend “The High Court of Uttarakhand Rules, 2020”, namely- 


The High Court of Uttarakhand 
(Third Amendment) Rules, 2023 


 
1. Short title and   


Commencement 
(1)   These rules may be called “The High Court of Uttarakhand   


 (Third Amendment) Rules, 2023”.  
(2)     These amendments shall come into force with immediate effect. 


 
2. Amendment in   


Format No. 3       
 Title of the cases will be mentioned as-  
 
        “A……….. 
          versus 
          …………B” 
 


2. Amendment in   
Format No. 4       


        In all kind of Applications, title of the cases will be mentioned as-  
 
        “A……….. 
          versus 
          …………B” 
 


                      
 


 


        By Order of the Court, 
             


 


  Sd/- 
         (Anuj Kumar Sangal) 


          Registrar General 


No.  4839/UHC/Admin. A /2023                  Dated: August 29th, 2023.  


Copy forwarded for information and necessary action to:  


1. P.P.S. to Hon’ble the Chief Justice with request to place the Notification for kind perusal of His Lordship. 
2. P.S./P.A. to Hon’ble Judges with request to place the Notification for kind perusal of Hon’ble Judges. 
3. Advocate General, Government of Uttarakhand, Nainital.  
4. President/Secretary, High Court Bar Association, Nainital. 
5. Chief Standing Counsel, Government of Uttarakhand, Nainital.  
6. O/o Assistant Solicitor General, Government of India, Nainital.  
7. Additional Chief Standing Counsel, Government of Uttar Pradesh, Nainital.  
8. Principal Secretary, Law cum-L.R., Government of Uttarakhand, Dehradun.  
9. All the Registrars of the Court.  
10. Officer on Special Duty (O.S.D.)/C.P.C. of the Court. 
11. Joint Registrar/ Deputy Registrars of the Court.  
12. All the Assistant Registrars/ Section Officers of the Court.  
13. Librarian of the Court with the request that the above amendment be incorporated in all the relevant books 


immediately. 
14. Director, Printing & Stationery, Government Press, Roorkee, District Hardwar, for publication of the said 


Notification in the next Gazette of the Uttarakhand.  
15. Deputy Registrar (I.T.) of the Court with the request to upload the same on the official website of High Court 


of Uttarakhand, Nainital.  
16. Guard file.  


 
           By order, 


 
 


Joint Registrar-II 
  








COURT OFHIGH UTTARAKH NAINITAL


NOTIFICATIO


No.3/7  /UHC/Stationery/2023                                                               Dated :  September lst,  2o23


High   Court   of  Uttarakhand   has   been   pleased   to   declare   holiday   on   05.09.2023


(Tuesday)   in  the  District  &  Sessions  Court  at  Bageshwar  and  Outlying  Court  at  Garur


falling   under   the   47   -   Bageshwar   Legislative   Assembly   Constituency   on   account   of


Legislative     Assembly     Bye-Election     pursuant    to     the     Government     Notificat:ion     no.


1321/xxxi(15)G/2023-10(eno)/2017   dt.    18.08.2023,    issued    under   section    25    of   The


Negotiable Instruments Act,  1881  (Act No.  26  of 1881).


By order of the Court


Sd/-
Registrar General


No.k888lunc/S;hat:ronery|2:o2:3 Dated:  September lst,  2o23


Copy forwarded  for information  and  necessary action to:-


1.          Secretary General,  Supreme court of lndia,  New  Delhi.
2.          Joint  Secretary,  Ministry  of  Law  &Justice,  Jaisalmer  House,  Man  Singh  Road,  New


Delhi.


3.          Principal  secretary,  Law-cum-L.R., Government of uttarakhand,  Dehradun.
4.          Principal     Secretary,     Legislative     and     Parliamentary     Affairs,     Government     of


Uttarakhand,  Vidhan  Sabha,  Dehradun.
5.           P.P.S.  to  Hon'ble the  chief Justice.
6.          P.S./P.A    to    Hon'ble    Judge    with    the    request    to    place    this    notification    for


His  Lordship's  kind  perusal.
7.          Advocate General,  Government Advocate/Chief standing  counsel.
8.          Registrar General  of all the  High  courts.
9.           Director,  Uttarakhand  Judicial  and  Legal  Academy,  Bhowali,  Nainital
10.        Member-Secretary,  State  Legal  services Authority,  Nainital.
11.       District Judges,  State Judiciary,  Uttarakhand.
12.        Principal Judge,  Family court Dehradun  and  all  Family court Judges of uttarakhand.
13.       Assistant solicitor General,  Union  of lndia.
14.       Additional  chief standing  counsel,  U.P.
15.        Chairman,  Bar council  of uttarakhand,  Nainital.
16.        President,  High  court  BarAssociation,  Nainital.
17.       All the  Registrars/O.S.D.  of the court.
18.       P.S./P.A to  Registrar General  of the court.
19.       All the Joint Registrars/Deputy  Registrars of the court.
20.       All  the  Assistant  Registrars/Section  Officers/Librarian/Protocol  Officer/Management


Officer of the Court.
21.       Head  p.S./Head  B.S.  of the court.
22.        Chief protocol  officer of the court at New  Delhi.
23.       OIC/NIC  &  Deputy   Registrar  (I.T.)   of  the  Court  with  the   request  to   upload  this


Notification  in the official website of the  High  Court of Uttarakhand.
24.       I/c Dispensary,  High  court of uttarakhand.
25.       Security officer,  High  court of uttarakhand.
26.       Joint Director,  Government  press,  Uttarakhand,  Industrial Area,  Ramnagar,  Roorkee


with  the   request  to   publish  the   notification   in  the   next  issue  of  the  Gazette  of
Uttarakhand.


27.        Guard  File.
28.        Notice  Board. 4•JJfrde


I/c Regist:rar (Inspection)
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HIGH COURT OF UTTARAKHAND, AT NAINITAL 
 


NOTIFICATION 
 


No. 315/UHC/Admin-B/V-a-7-2014              Dated: 04.09.2023 


  Pursuant to the directions issued by the Hon’ble 


Supreme Court of India vide Order dated 31.07.2023 passed in 


Criminal Appeal No. 2207 of 2023 titled as “MD. Asfak 


Alam vs. The State of Jharkhand and Another” (copy 


enclosed), with a view to ensure that the police do not arrest 


the accused unnecessarily and Magistrates do not authorize 


detention casually and mechanically, the Uttarakhand High 


Court is pleased to notify the said directions, for all the Courts 


dealing with various offences, under its jurisdiction:- 


1. The police shall not automatically make an arrest when a 


case under Section 498-A IPC is registered. The police 


shall first satisfy themselves about the necessity for arrest 


under the parameters laid down in the case of “Arnesh 


Kumar versus State of Bihar” (2014) 8 SCR 128, flowing 


from Section 41 Code of Criminal Procedure (Cr.P.C.); 


2. All police officers shall be provided with a check list 


containing specified sub-clauses under Section 41(1)(b)(ii) 


of Cr.P.C.;  


3. The police officer shall forward the check list duly filled 


and furnish the reasons and materials which necessitated 


the arrest, while forwarding/producing the accused before 


the Magistrate for further detention;  


4. The Magistrate while authorizing detention of the accused 


shall peruse the report furnished by the police officer in 


terms of aforesaid and only after recording its satisfaction, 


the Magistrate will authorize further detention; 







   
  Notification No. 315/UHC/Admin.B  
                                                                                                     Dated-04.09.2023 


 


                                                                                                                                                     
 


5. The decision not to arrest an accused shall be forwarded 


to the Magistrate within two weeks from the date of the 


institution of the case with a copy to the Magistrate which 


may be extended by the Superintendent of Police of the 


district for the reasons to be recorded in writing;  


6. Notice of appearance in terms of Section 41-A Cr.P.C. shall 


be served on the accused within two weeks from the date 


of institution of the case, which may be extended by the 


Superintendent of Police of the district for the reasons to 


be recorded in writing; 


7. Failure to comply with the aforesaid directions shall apart 


from rendering the police officers concerned liable for 


departmental action, they shall also be liable to be 


punished for contempt of court to be instituted before the 


High Court having territorial jurisdiction. 


8. The concerned Judicial Magistrate shall be liable for 


departmental action by the Uttarakhand High Court on 


authorizing detention without recording reasons as 


aforesaid.  


9. The directions as aforesaid shall not only apply to the 


cases under Section 498-A IPC or Section 4 of the Dowry 


Prohibition Act, but also such cases where offence is 


punishable with imprisonment for terms which may be less 


than seven years or which may extend to seven years, 


whether with or without fine.  


This Notification shall come into force with immediate 


effect. 


       By Order of Hon’ble the Chief Justice 


             


        (Anuj Kumar Sangal) 
           Registrar General 
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No.   4907/UHC/Admin. B/V-a-7-2014         Dated: 04.09.2023 


Copy to:- 
1. P.P.S. to Hon’ble the Chief Justice with a request to place it 


before His Lordship for kind perusal. 


2. P.S./P.A. to the Hon’ble Judges with a request to place it before 


Their Lordships for kind perusal. 


3. The Secretary General, Supreme Court of India, New Delhi 


4. The Advocate General, High Court of Uttarakhand, Nainital. 


5. The Principal Secretary, Department of Home, Government of 


Uttarakhand, Dehradun for information and necessary 


compliance. 


6. The Director General of Police, Uttarakhand with a request to 


circulate this Notification to all the Senior Superintendent of 


Police (SSP(s))/Superintendent of Police (SP(s)) /other Police 


Officers for compliance. 


7. Principal Secretary, Law-cum-LR, Government of Uttarakhand, 


Dehradun for information and necessary action.  


8. All the District Judges, Uttarakhand for information and 
necessary action, with a request to circulate it amongst all the 


Judicial Officers under their respective Jurisdiction for strict 


compliance.  
9. All the Presiding Officers, working in the Tribunals in the State 


of Uttarakhand. 


10. The Director, Uttarakhand Judicial and Legal Academy, Bhowali. 
11. Member Secretary, State Legal Services Authority (SLSA), 


Uttarakhand, Nainital. 


12. All Registrars of High Court of Uttarakhand, Nainital. 


13. Secretary, High Court Legal Service Committee, Nainital. 
14. Computer Section, High Court of Uttarakhand, Nainital with a 


request to upload the Notification on the official website of the 


High Court. 
15. Guard File/Notice Board. 


 


 


 


 
 


Deputy Registrar 


      Admin.B 
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REPORTABLE


IN THE SUPREME COURT OF INDIA
CRIMINAL APPELLATE JURISDICTION


   CRIMINAL APPEAL NO(S).   2207  OF 2023
[ARISING OUT OF SPECIAL LEAVE PETITION (CRL.) No. 3433 OF 2023]


     
MD. ASFAK ALAM        …APPELLANT(S)


VERSUS


THE STATE OF JHARKHAND & ANR.              …RESPONDENT(S)


J U D G M E N T


S. RAVINDRA BHAT, J.


1. On the previous date of hearing, i.e., on 26.07.2023, this Court heard the


counsel for the parties to the Special Leave Petition.  But having regard to the


peculiar nature of the impugned order, kept this matter back for orders to be


pronounced today.


2. Special  leave  granted.  The  appellant  is  aggrieved  by  the  denial  of


anticipatory bail and a further direction to surrender before the Court and seek


regular bail.


3. The  necessary  facts  are  that  the  appellant  and  the  second  respondent


(hereafter  referred  to  as  “husband  and wife”,  respectively)  were  married  on
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5.11.2020.  The appellant alleges that the respondent-wife was not happy and


her  father  used to  interfere  and pressurize  him and his  family.  This  led to


complaints  lodged  against  the  wife’s  family  for  threatening  the  appellant’s


family.  It is alleged that on 02.04.2022, without complying with the directions


of Five Judge Bench in  Lalita Kumari vs. Govt. of UP &Ors.,1 the concerned


Police  Station2,  registered  the  First  Information  Report  (FIR)  against  the


appellant and his brother and others, complaining of commission of offences


under Section 498A, 323/504/506 of the Indian Penal Code, 1860 (IPC) and


Section 3 & 4 of the Dowry Prohibition Act.


4. The appellant apprehended arrest and applied for anticipatory bail under


Section  438  of  the  Code  of  Criminal  Procedure,  1973  (CrPC)  before  the


Sessions  Judge,  Gumla,  Jharkhand;  that  application  was  dismissed  on


28.06.2022.  The appellant then approached the Jharkhand High Court seeking


anticipatory bail on 05.07.2022.  All this while, the appellant cooperated with


the investigation, and after its completion, a charge-sheet was filed before the


Sessions Judge.


5. Cognizance was taken on 01.10.2022 by the Sessions Court. The Sessions


Court noted in this order that on 08.08.2022, the High Court had protected the


appellant with the interim order directing that he may not be arrested.  When the


application was heard by the High Court next on 18.01.2023, without adverting,


the pending anticipatory bail was rejected, and the High Court went on to direct


the appellant  to surrender before the competent  Court and seek regular bail.


The relevant extracts of the High Court impugned order3 read as follows:


“Considering  the  facts  and  circumstances  of  the  case  and  rival
contentions  of  the  learned  counsel,  I  found  that  there  are  serious
allegations  against  the  petitioner  that  the  informant  is  also  being
subjected  to  cruelty  by  lodging  criminal  cases  against  the  family
members just after institution of this case.


1 [2013] 14 SCR 713. 
2 Gumla Mahila P.S. in Case No. 07/2022. 
3 A.B.A. No. 5771 of 2022 dated 18.01.2023
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Considering  the  rival  submission  of  learned  counsels  and  materials
available against petitioner as well as gravity of allegations, I am not
inclined to grant privilege of anticipatory bail to the petitioner, which
stands rejected.


Petitioner is directed to surrender before the court below and pray for
regular bail, the learned court below shall consider the same on its own
merits, without being prejudiced by this order.”


6. The  appellant  contends  that  importance  has  been  placed  by  the


Constitution  on the  value  of  personal  liberty, the necessity  for  arrest  before


filing of the charge sheet occurs when the accused’s custodial investigation or


interrogation is essential or in certain cases involving serious offences where the


accused’s possibility  of  influencing witnesses  cannot  be ruled out.   Learned


counsel contends that an arrest can be made does not mandate that it ought to be


made in every case and emphasised that the distinction between the existence of


the power (to arrest) and the justification of exercising it must always be kept in


mind.  It is thus argued that the procedural requirements of Section 41A of the


CrPC must always be followed in this regard.


7. Learned counsel relied upon the decisions of this Court in Arnesh Kumar


v. State  of  Bihar  and Another4,  Satender  Kumar Antil  v. Central  Bureau of


Investigation  and  Another5 and  Siddharth  v.  State  of  Uttar  Pradesh  and


Another6 to underline the submissions and also highlighted that it is only if the


Investigating  Officer  believes  that  the  accused  may  abscond  or  disobey


summons then only, he or she needs to be taken into custody.


8. Learned counsel on behalf of the State submitted that the mere fact that a


charge  sheet  is  filed  would  not  per  se entitle  an  accused  to  the  grant  of


anticipatory bail, which always remains discretionary. The Court always weighs


the possibility of  an accused [depending on his past  conduct]  of influencing


witnesses or otherwise tampering with evidence.  It was highlighted that the


4 [2014] 8 SCR 128. 
5 [2022] 10 SCR 351. 
6 (2022) 1 SCC 676.
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respondent,  who is  a complainant in this  case,  had alleged harassment  on a


regular basis by the appellant and his relatives at the matrimonial home just


about one and a half months after their marriage and that she had even been


threatened  with  loss  of  life.   It  was  highlighted  that  according  to  the


complainant, the threat extended to the one that she would be injected in such a


manner that medical evidence would disclose that she had died of a heart attack.


Analysis 


9. This court has emphasised the values of personal liberty in the context of


applying discretion to grant bail.  It has been ruled, in a long line of cases that


ordinarily  bail  ought  to  be  granted  and  that  in  serious  cases  –  which  are


specified in the provisions of the CrPC (Section 437) which involve allegations


relating to offences carrying long sentences or other special offences, the court


should  be  circumspect  and  careful  in  exercising  discretion.  The  paramount


considerations in cases where bail or anticipatory bail is claimed are the nature


and gravity of the offence, the propensity or ability of the accused to influence


evidence during investigation or interfere with the trial process by threatening


or otherwise trying to influence the witnesses; the likelihood of the accused to


flee from justice and other such considerations. During the trial, the court is


always  in  control  of  the  proceedings,  and  it  is  open  for  it  to  impose  any


condition  which  it  deems  necessary  to  ensure  the  accused’s  presence  and


participation in the trial.  The court must,  in every case, be guided by these


overarching principles.


10. In the five judge Bench decision of Sushila Aggarwal v. State (NCT of


Delhi)7, this court had occasion to review past decisions, including considering


the judgment in Gurbaksh Singh Sibbia v State of Punjab8 and decide whether


imposition of conditions limiting the order of pre-arrest bail, particularly when


7 2020 (2) SCR 1
8 1980] 3 SCR 383
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charge-sheet is filed, is warranted. The court held,  inter alia,  in its judgment


(M.R. Shah, J) that: 


“7.6. Thus, considering the observations made by the Constitution Bench
of this Court in Gurbaksh Singh Sibbia [Gurbaksh Singh Sibbia v. State
of Punjab, (1980) 2 SCC 565 : 1980 SCC (Cri) 465] , the court may, if
there are reasons for doing so, limit the operation of the order to a short
period only after filing of an FIR in respect of  the matter covered by
order and the applicant may in such case be directed to obtain an order
of bail under Sections 437 or 439 of the Code within a reasonable short
period after the filing of the FIR. The Constitution Bench has further
observed that the same need not be followed as an invariable rule. It is
further observed and held that normal rule should be not to limit the
operation  of  the  order  in  relation  to  a period of  time.  We are of  the
opinion that the conditions can be imposed by the court concerned while
granting  pre-arrest  bail  order  including  limiting  the  operation  of  the
order in relation to a period of time if  the circumstances so warrant,
more particularly the stage at which the “anticipatory bail” application
is moved, namely, whether the same is at the stage before the FIR is filed
or at the stage when the FIR is filed and the investigation is in progress
or at the stage when the investigation is complete and the charge-sheet is
filed. However, as observed hereinabove, the normal rule should be not
to limit the order in relation to a period of time.”


The concurring view expressed (by the author of this judgment) was:


“85.3. Section 438 CrPC does not  compel or oblige courts to impose
conditions  limiting  relief  in  terms  of  time,  or  upon  filing  of  FIR,  or
recording of statement of any witness, by the police, during investigation
or inquiry, etc. While weighing and considering an application (for grant
of anticipatory bail) the court has to consider the nature of the offence,
the role  of the person,  the likelihood of his  influencing the course of
investigation,  or  tampering  with  evidence  (including  intimidating
witnesses), likelihood of fleeing justice (such as leaving the country), etc.
The courts would be justified — and ought to impose conditions spelt out
in Section 437(3) CrPC [by virtue of Section 438(2)]. The necessity to
impose other restrictive conditions, would have to be weighed on a case-
by-case basis, and depending upon the materials produced by the State
or the investigating agency. Such special or other restrictive conditions
may be imposed if the case or cases warrant, but should not be imposed
in a routine manner, in all cases. Likewise, conditions which limit the
grant of anticipatory bail may be granted, if they are required in the facts
of  any  case  or  cases;  however, such  limiting  conditions  may  not  be
invariably imposed.


                        *********************************
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85.4. Courts ought to be generally guided by the considerations such as
nature and gravity of the offences, the role attributed to the applicant,
and the facts of the case, while assessing whether to grant anticipatory
bail,  or refusing it.  Whether to grant or not is a matter of discretion;
equally  whether, and if  so,  what  kind  of  special  conditions  are to  be
imposed (or not imposed) are dependent on facts of the case, and subject
to the discretion of the court.


85.5. Anticipatory  bail  granted  can,  depending  on  the  conduct  and
behaviour of the accused, continue after filing of the charge-sheet till end
of trial. Also orders of anticipatory bail should not be “blanket” in the
sense that it should not enable the accused to commit further offences
and claim relief.  It  should be confined to  the offence or  incident,  for
which apprehension of arrest is sought, in relation to a specific incident.
It cannot operate in respect of a future incident that involves commission
of an offence.


                               *********************************
87. The history of our Republic — and indeed, the Freedom Movement
has shown how the likelihood of arbitrary arrest and indefinite detention
and  the  lack  of  safeguards  played  an  important  role  in  rallying  the
people to demand Independence. Witness the Rowlatt Act, the nationwide
protests  against  it,  the  Jallianwala  Bagh Massacre and several  other
incidents, where the general public were exercising their right to protest
but were brutally suppressed and eventually jailed for long. The spectre
of  arbitrary  and  heavy-handed  arrests  :  too  often,  to  harass  and
humiliate citizens, and oftentimes, at the interest of powerful individuals
(and not to further any meaningful investigation into offences) led to the
enactment of Section 438. Despite several Law Commission Reports and
recommendations of several committees and commissions, arbitrary and
groundless arrests continue as a pervasive phenomenon. Parliament has
not thought it appropriate to curtail the power or discretion of the courts,
in  granting  pre-arrest  or  anticipatory  bail,  especially  regarding  the
duration, or till charge-sheet is filed, or in serious crimes. Therefore, it
would not be in the larger interests of society if the Court, by judicial
interpretation, limits the exercise of that power : the danger of such an
exercise  would  be  that  in  fractions,  little  by  little,  the  discretion,
advisedly kept wide, would shrink to a very narrow and unrecognisably
tiny portion, thus frustrating the objective behind the provision, which
has stood the test of time, these 46 years.”


11. The  decisions  cited  by  counsel  are  useful  and  valuable  guides  with


respect to the powers of the police, the discretion and the duties of the court in


several kinds of cases, including those relating to the matrimonial offences such


as 498A of IPC, and other cases. In Arnesh Kumar (supra), it was held that: 







7


“9. From a plain reading of the aforesaid provision, it is evident that a
person accused of an offence punishable with imprisonment for a term
which may be less than seven years or which may extend to seven years
with or without fine, cannot be arrested by the police officer only on his
satisfaction that such person had committed the offence punishable as
aforesaid. A police officer before arrest, in such cases has to be further
satisfied  that  such  arrest  is  necessary  to  prevent  such  person  from
committing any further offence; or for proper investigation of the case;
or to prevent the accused from causing the evidence of the offence to
disappear; or tampering with such evidence in any manner; or to prevent
such person from making any inducement, threat or promise to a witness
so as to dissuade him from disclosing such facts to the court or the police
officer; or unless such accused person is arrested, his presence in the
court whenever required cannot be ensured. These are the conclusions,
which one may reach based on facts. The law mandates the police officer
to state the facts and record the reasons in writing which led him to come
to a conclusion covered by any of the provisions aforesaid, while making
such arrest.  The law further requires the police officers to  record the
reasons in writing for not making the arrest. In pith and core, the police
officer before arrest  must  put  a question to himself,  why arrest? Is  it
really required? What purpose it will serve? What object it will achieve?
It  is  only  after  these  questions  are  addressed  and  one  or  the  other
conditions as enumerated above is satisfied, the power of arrest needs to
be exercised. In fine, before arrest first the police officers should have
reason  to  believe  on  the  basis  of  information  and  material  that  the
accused has committed the offence. Apart from this, the police officer has
to be satisfied further that the arrest is necessary for one or the more
purposes envisaged by sub-clauses (a) to (e) of clause (1) of Section 41
CrPC.”


The court also issued valuable directions to be followed by the police authorities


and the courts, in all cases where the question of grant of bail arises. Further, the


court  had  underlined  the  centrality  to  personal  liberty  in  its  decision  in


Siddharth (supra): 


“10. We may note that personal liberty is an important aspect of our
constitutional  mandate.  The  occasion  to  arrest  an  accused  during
investigation arises when custodial investigation becomes necessary or it
is  a  heinous  crime  or  where there is  a  possibility  of  influencing  the
witnesses  or  accused may abscond.  Merely  because an arrest  can be
made because it is lawful does not mandate that arrest must be made. A
distinction must be made between the existence of the power to arrest
and the justification for exercise of it.  If arrest is made routine, it can
cause incalculable harm to the reputation arid self-esteem of a person. If
the investigating officer has no reason to believe that the accused will
abscond or disobey summons and has,  in fact,  throughout cooperated
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with  the  investigation  we  fail  to  appreciate  why  there  should  be  a
compulsion on the officer to arrest the accused.”


12. In the present case, this Court is of the opinion that there are no startling


features  or  elements  that  stand  out  or  any  exceptional  fact  disentitling  the


appellant  to the grant  of  anticipatory bail.  What  is  important  is  not  that  the


matrimonial  relationship  soured  almost  before  the  couple  could  even  settle


down but whether allegations levelled against the appellant are true or partly


true at this stage, which at best would be matters of conjecture, at least for this


Court. However, what is a matter of record is that the time when the anticipatory


bail  was pending can be divided into two parts -  firstly, when there was no


protection afforded to him through any interim order (between April 2022 and


08.08.2022).  Secondly, it was on 08.08.2022 that the High Court granted an


order effectively directing the police not to arrest him during the pendency of


his application under Section 438 of the CrPC. Significantly, the investigation


was  completed,  and  chargesheet  was  filed  after  08.08.2022,  and  in  fact


cognizance was taken on 01.10.2022 by the Sessions Judge.  These factors were


of importance, and though the High Court has noticed the factors but interpreted


them in an entirely different light.  What appears from the record is that the


appellant cooperated with the investigation both before 08.08.2022, when no


protection was granted to him and after 08.08.2022, when he enjoyed protection


till  the  filing  of  the  chargesheet  and  the  cognizance  thereof  on  01.10.2022.


Thus, once the chargesheet was filed and there was no impediment, at least on


the part of the accused, the court having regard to the nature of the offences, the


allegations and the maximum sentence of the offences they were likely to carry,


ought to have granted the bail as a matter of course.  However, the court did not


do so but mechanically rejected and, virtually, to rub salt in the wound directed


the  appellant  to  surrender  and  seek  regular  bail  before  the  Trial  Court.


Therefore, in the opinion of this court, the High Court fell into error in adopting


such a casual approach.  The impugned order of rejecting the bail and directing
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the appellant, to surrender and later seek bail, therefore, cannot stand, and is


hereby set aside. Before parting, the court would 
direct all the courts ceased of proceedings to strictly follow the law laid down in


Arnesh Kumar (supra) and reiterate the directions contained thereunder, as well


as other directions:


“I. 11.  Our  endeavour  in  this  judgment  is  to  ensure  that  police
officers do not arrest the accused unnecessarily and Magistrate
do not authorize detention casually and mechanically. In order
to, ensure what we have observed above, we give the following
directions: 


11.1. All the State Governments to instruct its police officers not
to automatically arrest when a case under Section 498-A IPC is
registered but to satisfy themselves about the necessity for arrest
under the parameters laid down above flowing from Section 41
CrPC; 


11.2. All police officers be provided with a check list containing
specified sub-clauses under Section 41(1)(b)(ii);


11.3. The police officer- shall forward the check list duly filled
and  furnish  the  reasons  and  materials  which  necessitated  the
arrest,  while  forwarding/producing  the  accused  before  the
Magistrate for further detention;


11.4.  The Magistrate while authorizing detention of the accused
shall peruse the report furnished by the police officer in terms
aforesaid and only after recording its satisfaction, the Magistrate
will authorize detention;


11.5. The decision not to arrest an accused, be forwarded to the
Magistrate within two weeks from the date of the institution of
the case with a copy to the Magistrate which may be extended by
the Superintendent of Police of the district for the reasons to be
recorded in writing;


11.6. Notice of appearance in terms of Section 41-A CrPC be
served  on  the  accused  within  two  weeks  from  the  date  of
institution  of  the  case,  which  may  be  extended  by  the
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Superintendent  of  Police  of  the  district  for  the  reasons  to  be
recorded in writing; 


11.7. Failure to comply with the directions aforesaid shall apart
from  rendering  the  police  officers  concerned  liable  for
departmental action, they shall also be liable to be punished for
contempt of court to be instituted before the High Court having
territorial jurisdiction.


11.8.  Authorizing  detention  without  recording  reasons  as
aforesaid by the Judicial Magistrate concerned shall be liable for
departmental action by the appropriate High Court.


12. We hasten to add that the directions aforesaid shall not only
apply to the case under Section 498-A IPC or Section 4 of the
Dowry Prohibition Act,  the case in hand,  but  also such cases
where  offence  is  punishable  with  imprisonment  for  a  terms
which may be less  than seven years  or  which may extend to
seven years, whether with or without fine.”


II.  The  High  Court  shall  frame  the  above  directions  in  the  form  of


notifications and guidelines to be followed by the Sessions courts and


all other and criminal courts dealing with various offences.


III. Likewise, the Director General of Police in all States shall ensure that


strict  instructions in terms of  above directions are issued.   Both the


High  Courts  and  the  DGP’s  of  all  States  shall  ensure  that  such


guidelines  and  Directives/Departmental  Circulars  are  issued  for


guidance of all lower courts and police authorities in each State within


eight weeks from today. 


IV. Affidavits  of  compliance  shall  be  filed  before  this  court  within ten


weeks   by all the states and High Courts, though their Registrars.
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13. The appeal is accordingly allowed in the above terms.  The appellant is


directed to be enlarged on bail subject to such terms and conditions that the


Trial Court may impose.   The High Courts and the Police Authorities in all


States are required to comply with the above directions in the manner spelt out


in the para above, within the time frame mentioned.


...…....................................J.
                                           [S. RAVINDRA BHAT] 


…......................................J.
                                             [ARAVIND KUMAR] 


NEW DELHI;
JULY 31, 2023












HIGH COURT OF UTTARAKHAND, NAINITAL
CORRIGENDUM


No. 316/UHC/Stationery/2023 Dated: September 12th
, 2023


The earlier issued Notification No. 310/UHC/Stationery/VIII(a&b)-


1/2023 dated 28.08.2023 with regard to the calendar of District Judiciary for


the year 2024, the Serial No. 02 of the Notes be deemed as deleted.


By Order of Hon'ble the Chief Justice


Sd/-
(Anuj Kumar Sangal)
Registrar General


No. 5066/UHC/Stationery /2023 Dated: September 12th
, 2023


Copy forwarded for information and necessary action to:-
1.
2.


3.
4.


5.
6.


7.
8.
9.
10.
11.
12.


13.
14.
15.
16.
17.
18.
19.
20.


21.
22.
23.


24.
25.
26.


27.
28.


Secretary General, Supreme Court of India, New Delhi.
Joint Secretary, Ministry of Law & Justice, Jaisalmer House, Man Singh Road,
New Delhi.
Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun.
Principal Secretary, Legislative and Parliamentary Affairs, Government of
Uttarakhand, Vidhan Sabha, Dehradun.
P.P.S. to Hon'ble the Chief Justice.
P.S./P.A to Hon'ble Judge with the request to place this notification for
His Lordship's kind perusal.
Advocate General, Government Advocate/Chief Standing Counsel.
Registrar General of all the High Courts.
Director, Uttarakhand Judicial and Legal Academy, Bhowali, Nainital
Member-Secretary, State Legal Services Authority, Nainital.
District Judges, State Judiciary, Uttarakhand.
Principal Judge, Family Court, Dehradun and all Family Court Judges of
Uttarakhand.
Assistant Solicitor General, Union of India.
Additional Chief Standing Counsel, U.P.
Chairman, Bar Council of Uttarakhand, Nainital.
President, High Court Bar Association, Nainital.
All the Registrars of the Court.
P.S./P.A to Registrar General of the Court.
All the Joint Registrars/Deputy Registrars of the Court.
All the Assistant Registrars/Section Officers/Librarian/Protocol
Officer/Management Officer of the Court.
Head P.S./Head B.S. of the Court.
Chief Protocol Officer of the Court at New Delhi.
OIC/NIC & Deputy Registrar (LT.) of the Court with the request to upload
this Notification in the official website of the High Court of Uttarakhand.
I/c Dispensary, High Court of Uttarakhand.
Security Officer, High Court of Uttarakhand.
Joint Director, Government Press, Uttarakhand, Industrial Area, Ramnagar,
Roorkee with the request to publish the notification in the next issue of the
Gazette of Uttarakhand.
Guard File.
Notice Board.


~.z:~~
Registrar (Inspection) \ ~\ \1J>
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HIGH COURT OF UTTARAKHAND AT NAINITAL 
NOTIFICATION 


DATED: NAINITAL: SEPTEMBER 14, 2023 
 


No.317/UHC/Admin.A-2/2023 


Ms. Ritika Semwal, 2nd Additional Civil Judge (Sr. Div.), Haridwar is transferred and posted as 


Civil Judge (Sr. Div.), Roorkee,  District Haridwar, in the vacant Court, with immediate effect.  


Note:  District Judge, Haridwar is directed to appropriately distribute the cases of the Court of 2nd 
Additional Civil Judge (Sr. Div.), Haridwar.  


By Order of the Court, 


                                                                                                                             Sd/- 
  


      (Anuj Kumar Sangal) 
                                                                                                                   Registrar General 


 


No.5143/UHC/Admin.A-2/Transf.-Posting/2023                                                                    Dated: Sept.14, 2023 


1. P.P.S. to Hon’ble the Chief Justice for information and to place it before His Lordship. 


2. P.S./P.A. to Hon’ble Judges of the Court with the request to place the notification for kind perusal of Hon’ble 
Judges. 


3. P.S. to Registrar General.  


4. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun for information.  


5. Secretary, Legislative, & Parliamentary Affairs, Govt. of Uttarakhand, Dehradun for information.  


6. Secretary (Personnel), Government of Uttarakhand, Dehradun for information. 


7. All the District Judges of the District Judiciary for information. 


8. Principal Judge, Family Court, Dehradun and Judges, Family Courts of the State for information. 


9. Director, Uttarakhand Judicial & Legal Academy, Bhowali, District Nainital for information.  


10. Member-Secretary, Uttarakhand State Legal Services Authority, ADR Building, High Court Campus, Nainital for 
information.  


11. Accountant General, Uttarakhand, Mahalekhakar Bhawan, Kaulagarh, Dehradun for information.  


12. Legal Advisor to H.E. the Governor of Uttarakhand for information. 


13. Chairman, Commercial Tax Tribunal, Uttarakhand, Dehradun for information.  


14. Chairman, State Transport Appellate Tribunal, Dehradun for information.  


15. Legal Advisor to Public Service Commission, Uttarakhand, Haridwar for information.  


16. Registrar, Public Service Tribunal, Uttarakhand, Dehradun for information.  


17. Registrar, Consumer Dispute Redressal Commission, Uttarakhand, Dehradun for information.  


18. Presiding Officer (s), Labour Court, Dehradun, Haridwar and Kashipur, District U.S. Nagar for information.  


19. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital for information. 


20. Presiding Officer (s) Food Safety Appellate Tribunals, Dehradun and Haldwani, District Nainital for information.  


21. All the Registrars of the Court for information.  


22. OSD/CPC of the Court.  


23. Secretary, HCLSC, Nainital. 


24. Director, Government Press, Uttarakhand, Industrial Area, Ramnagar, Roorkee-247667, District Hardwar for 
Publication of the Notification in the next issue of the Gazette of Uttarakhand and also to furnish copy of 
Gazette to this Court.  


25. Director, Directorate of Treasuries, Pension & Entitlements, Uttarakhand, 23- Laxmi Road, Dalanwala, 
Dehradun for information and necessary action.  


26. Deputy Registrar (Accounts) of the Court for information.  


27. Chief Treasury Officer, Haridwar 


28. Deputy Registrar (IT), High Court of Uttarakhand, Nainital for uploading the notification on the website of the 
Court. 


29. Guard File/ Assistant concerned. 


                                                                                                                                                                   Assistant Registrar                                                                                                                                  
                                                                                                                                                                    Admin.A-2 








HIGH COURT OF UTTARAKHAND, NAINITAL 
NOTIFICATION 


No.322 /UHC/Admin.A/2023                     Dated: September 14,2023 


In supersession of Notification No. 373/UHC/Admin.A/2018 dated 


03.12.2018 and in terms of the sub-rule (1) of Rule 3 of “The Designation of 


Senior Advocate Rules, 2018”, Sri M. C. Pande, designated Senior Advocate of 


the Court is hereby nominated as a member of the Permanent Committee under 


the Senior Advocates’ category for designation of Senior Advocates. 


  
                      
 


 


         By Order of Hon’ble the Chief Justice 
           Sd/-  


             


(Anuj Kumar Sangal) 
    Registrar General 


 


No.  5200/UHC/Admin.A/2023                                  Dated: September 14,2023                                                              


Copy forwarded for information and necessary action to:  
  


1. Secretary General, Supreme Court of India, New Delhi. 
2. P.P.S. to Hon’ble the Chief Justice.  
3. P.S./ P.A. to Hon’ble Judges with request to place the Notification for kind perusal of 


Hon’ble Judges.  
4. Advocate General, Government of Uttarakhand, Nainital. 
5. President, High Court Bar Association, Nainital.  
6. Secretary, Bar Council of Uttarakhand, Nainital. 
7. Sri M. C. Pande, Senior Advocate of the Court.  
8. Sri Tanveer Alam Khan, Senior Advocate of the Court. 
9. Principal Secretary, Law cum-L.R. Government of Uttarakhand, Dehradun.  
10. All the Registrars of the Court.  
11. Deputy Registrar (I.T.) of the Court with request to upload the same on the Official website 


of High Court of Uttarakhand, Nainital.  
12. Director, Printing & Stationery, Government Press, Roorkee, District Hardwar, for 


publication of the Notification in the next Gazette of the Uttarakhand.  
13. Guard file.  


 
  By order 


 
 


Joint Registrar-II 
  








 
 
From                                                       


Registrar General      
           High Court of Uttarakhand 
                 Nainital 
To 
            1.  All the District Judges, 
  2.  Principal Judge/ Judge, Family Courts 
       State Judiciary of Uttarakhand 
 


C.L. No. 19     /U.H.C./Admn.B/2023        Dated:  28th July, 2023 
 


Subject:  Monitoring Of Infrastructure Work In District And 
Outlying Courts.  


Sir,  
     In continuation of the C.L. No. 12/U.H.C./Admn.B/2023 


dated 27.05.2023 on the subject noted above, I am directed to inform 


you that there is partial modification in the format/ proforma, in which 


the Members of the Committee are submitting their report, individually 


as well as jointly, on Infrastructure Work. The modified format/ 


proforma is being enclosed herewith. 


2.   You are, therefore, requested to submit the reports on 


Infrastructure Work in the modified format/ proforma henceforth.  
   


               Yours sincerely, 


Encl: as above. 


                                                                   (Anuj Kumar Sangal) 
                      Registrar General 
 


C.L. No. 4042 /U.H.C./Admn.B/2023           Dated:  28th    July, 2023 
 


Copy forwarded to:   


1. PPS to Hon’ble the Chief Justice, with the request to place 
the same before His Lordship for kind perusal. 


2.  PS/PA to Hon’ble Judge(s), with the request to place the 
same before His Lordship for kind perusal. 


3. All the Registrars of the High Court. 
4. Deputy Registrar, Accounts Section of the High Court. 
5. Asstt. Registrar (I.T.), High Court for uploading the same 


on the official website. 
6. Guard File. 
 


          (Anuj Kumar Sangal) 
                    Registrar General 







C.L.No.19/U.H.C./Admn.B/2023    
Dated:  28th July, 2023 


 
-2- 


 


 
Certification Report of the Work 


 


  I, Sri/Mrs/Ms. ……………………………………………., time to time, visited the site 


and inspected the work of ………………………………………………………………………… 


for which budget of ₹……………… was sanctioned vide G.O. dated 


………………………. I certify that the construction agency ………………….. has 


executed the work satisfactorily and as per the provisions made in the 


estimate, against which the said budget was sanctioned. However, this 


certification does not dilute the responsibility of the Construction Agency, 


in case, at later stage it is found that there is some shortcoming in the 


work or there is deviation, from the estimate, in the work. 


 


 Dated:  ………………           (Signatures) 


         Nazir/ PWD Officer/ Judicial Officer 


  


 


Certification Report of the Work 


 


It is certified that the site of the work, pertaining to 


…………………………………………………………, for which budget of ₹ 


…………………………. was sanctioned vide G.O. dated ………………………. has been 


executed by the construction agency ………………….. satisfactorily and as per 


the provisions made in the estimate, against which the said budget was 


sanctioned. However, this certification does not dilute the responsibility of 


the Construction Agency, in case, at later stage it is found that there is 


some shortcoming in the work or there is deviation from estimate in the 


work. 


 


Dated:  ………………                      


       


    (Signatures)             (Signatures)                        (Signatures) 
Nazir/ Central Nazir                 PWD Officer                        Judicial Officer 








HIGH COURT OF UTTARAKHAND  
AT NAINITAL 


 
 


 


C482 Application No. 1305 of 2023 
 
Vikas Chaturvedi and others    …  Applicants 


 


Vs. 
 


State of Uttarakhand and Another   …  Respondents 
 
 


Advocate: Dr. Udyog Shukla, Advocate, for the applicants 
Ms. Mamta Joshi, Brief Holder, for the State. 


 
Hon’ble Sharad Kumar Sharma, J. 
 


 The grievances of the applicants to the present C482 


Application are as against the summoning order dated 


17.09.2022, which has been issued in a Complaint Case No. 


1214 of 2020, Sujata Vs. Vikas Chaturvedi and others, 


wherein they have been summoned to be tried for the 


offences under Sections 498A, 323 of IPC and Section 3/4 of 


Dowry Prohibition Act. 


 


2. Precisely, it is contended by the learned counsel for the 


applicants that respondent No. 2, herein, had initially filed a 


complaint on 11.06.2019 before the Senior Superintendent 


of Police, with regard to certain set of allegations leveled 


against the present applicants, and thereafter, the 


respondent had lodged a complaint under Section 156(3) of 


CrPC, by way of Criminal Complaint Case No. 1214 of 2020, 


Sujata Vs. Vikas Chaturvedi and others, pertaining to the 


allegations of atrocities; which stood instituted which were 


being exercised by the present applicants before the Court 


of Additional Chief Judicial Magistrate, Rudrapur, District 


Udham Singh Nagar. 
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3. While putting a challenge to the order of summoning 


dated 17.09.2022, as it has been passed by the learned 


Additional Chief Judicial Magistrate, Rudrapur, District 


Udham Singh Nagar, the learned counsel for the applicants 


has argued that there are serious procedural lapses on 


account of the non-compliance of the provisions contained 


under sub-Section (1) of Section 202 of CrPC, for the reason 


being, that the present applicants, since being the residents 


of Uttar Pradesh, the necessary compliance under Section 


202 of CrPC, ought to have been made since they are 


residing outside the territorial jurisdiction of the Court, 


which has taken the cognizance. 


 


4. In order to answer the argument, as extended by the 


learned counsel for the applicants, pertaining to the non-


compliance of the provisions contained under Section 202 of 


CrPC, the reference of the provisions contained under 


Section 202 of CrPC themselves become necessary, which is 


extracted hereunder:- 
“202. Postponement of issue of process. 
(1) Any Magistrate, on receipt of a complaint of an offence of 
which he is authorised to take cognizance or which has been 
made over to him under section 192, may, if he thinks fit, 
postpone the issue of process against the accused, and either 
inquire into the case himself or direct an investigation to be 
made by a police officer or by such other person as he thinks fit, 
for the purpose of deciding whether or not there is sufficient 
ground for proceeding:  
Provided that no such direction for investigation shall be made,-- 
 
(a) where it appears to the Magistrate that the offence 
complained of is triable exclusively by the Court of Session; or 
 
(b) where the complaint has not been made by a Court, unless 
the complainant and the witnesses present (if any) have been 
examined on oath under section 200. 
 
(2) In an inquiry under sub- section (1), the Magistrate may, if 
he thinks fit, take evidence of witnesses on oath: Provided that if 
it appears to the Magistrate that the offence complained of is 
triable exclusively by the Court of Session, he shall call upon the 
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complainant to produce all his witnesses and examine them on 
oath. 
 
(3) If an investigation under sub- section (1) is made by a 
person not being a police officer, he shall have for that 
investigation all the powers conferred by this Code on an officer- 
in- charge of a police station except the power to arrest without 
warrant.” 


 


5. The provisions contained under Section 202 of CrPC is 


only an enabling provision which is available to the Court to 


decide, as to whether summon is required to be issued to 


the accused persons, who are the residents outside the 


territorial jurisdiction of the Magistrate concerned or not. 


The enabling provision, which has been incorporated under 


Section 202 of CrPC, is only to facilitate the Court to arrive 


at a logical conclusion as to whether the summons are at all 


required to be issued, because even otherwise, without 


conducting an inquiry as contemplated under Section 202 of 


CrPC, if the summons are issued or if they are likely to be 


issued to the residents of outside the territorial jurisdiction 


of the Court, it may cause an unnecessary harassment. 


Section 202 of CrPC itself contemplates various modes of 


inquiry which is left open to be adopted by the Court for 


enabling itself to arrive at a conclusion as to whether at all 


the summons are required to be issued or not. 


 


6. There is no specific modality which has been laid down 


under Section 202 of CrPC, which provides that inquiry could 


be conducted by the Court or investigation could be directed 


to be conducted by the police officer or by any other agency 


which the Court thinks fit for the purposes of deciding as to 


whether there are sufficient grounds available for issuing 


summons to the accused persons. 
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7. This aforesaid provision contained under Section 202 of 


CrPC is being misconstrued by the applicants, while putting 


a challenge to the summoning order dated 17.09.2022 when 


he has attempted to address the Court in the light of the 


order sheet which he has annexed with the instant C482 


Application, contending therein that initially, when the 


complaint proceedings were drawn by virtue of the orders 


passed by the Court at various stages and particularly as 


referred to, to the order dated 23.02.2022, it has been 


argued by the learned counsel for the applicants that the 


said order itself would be inferred in observing that the 


Court was not confident enough as to whether the summons 


are at all required to be issued or not, and that is why the 


report was solicited from the competent police officer as is 


apparent in para 3 of the order dated 23.02.2022. 


 


8. This Court should not lose sight of the fact that, this 


order requiring the necessity of summoning the report from 


the SHO, that of dated 23.02.2022. In case if no report was 


submitted by the SHO, that itself did not precluded the trial 


Court to resort to other modes provided under Section 202 


of CrPC for the purposes of conducting an inquiry itself to 


satisfy as to whether at all the summons are required to be 


issued or not. Hence, the subsequent order dated 


17.09.2022 cannot be said to be in contradiction to the 


order dated 23.02.2022, where the Court was not confident 


as to whether at all the summons are required to be issued 


or not and that is why the report was called, and it is 


contended that it was not submitted.  


 


9. But, in the order dated 17.09.2022, if the observations 


made in para 3 are taken into consideration, this was the 
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recourse which was actually adopted by the Court under the 


first exception provided under sub-Section (1) of Section 


202 of CrPC by conducting an inquiry itself by recording the 


statement of CW1 Ajay Kumar, CW2 Mr. Manoj Pande as 


well as it has further been taken into consideration are the 


various documentary evidences including the complaint 


submitted to the Senior Superintendent of Police, the report 


submitted by the Uttarakhand Mahila Aayog, the postal 


receipts, the medical certificates, as well as the report of the 


Women Protection  Commission. This reference of the 


documents for the purposes of recording its satisfaction to 


satisfy the ingredients under sub-Section (1) of Section 202 


of CrPC was sufficient enough for compliance of Section 202 


of CrPC. 


 


10. The interpretation, as given by the learned counsel for 


the applicants, that as if at the stage under sub-Section (1) 


of Section 202 of CrPC, the applicant was required to be 


summoned and examined for the purposes of enabling the 


Court to arrive at a conclusion as to whether at all the 


summons are required to be issued or not, is absolutely a 


misconceived notion because at the stage under sub-Section 


(1) of Section 202 of CrPC, this Section is exclusively an 


enabling provisions for the Court to arrive at a conclusion to 


justify the summoning order; it doesn’t entail a detailed trial 


to be conducted by the Court after recording the statement 


or cross examination of the accused persons or other 


witnesses which has been referred to in the summoning 


order. 


 


11. There is another aspect which has to be taken into 


consideration, that is, the provisions contained under sub-
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Section (1) of Section 202 of CrPC, the provision basically 


intends only for the purposes to avoid an unnecessary 


harassment of an accused person to be summoned who is 


the resident outside the territorial jurisdiction of the Court. 


The resort to the recourse under sub-Section (1) of Section 


202 of CrPC is not a weapon or a tool which could be utilised 


by an accused person to contend that the summoning order 


did not satisfy the conditions contained under sub-Section 


(1) of Section 202 of CrPC, particularly, in the instant case 


when the said fact stands established by the findings 


recorded in para 3 of the summoning order dated 


17.09.2022. 


 


12. The aforesaid principle as to what would be the scope 


under sub-Section (1) of Section 202 of CrPC was dealt with 


by the Hon’ble Apex Court in a judgment, as reported in 


2012 (10) SCC 517, Manharibhai Mujlibhai Kakadia 


and Another Vs. Shaileshbhai Mohanbhai Patel and 


others, and particularly the reference may be had to 


paragraphs 20 and 46 of the said judgment, which are 


extracted hereunder:- 
“20. Section 202 of the Code has twin objects; one, to 
enable the Magistrate to scrutinize carefully the allegations 
made in the complaint with a view to prevent a person 
named therein as accused from being called upon to face 
an unnecessary, frivolous or meritless complaint and the 
other, to find out whether there is some material to 
support the allegations made in the complaint. The 
Magistrate has a duty to elicit all facts having regard to the 
interest of an absent accused person and also to bring to 
book a person or persons against whom the allegations 
have been made. To find out the above, the Magistrate 
himself may hold an inquiry Under Section 202 of the Code 
or direct an investigation to be made by a police officer. 
The dismissal of the complaint Under Section 203 is 
without doubt a pre-issuance of process stage. The Code 
does not permit an accused person to intervene in the 
course of inquiry by the Magistrate Under Section 202. The 
legal position is no more res integra in this regard. More 
than five decades back, this Court in Vadilal Panchal v. 
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Dattatraya Dulaji Ghadigaonker and Anr. 
MANU/SC/0059/1960 : (1961) 1 SCR 1 with reference to 
Section 202 of the Code of Criminal Procedure, 1898 
(corresponding to Section 202 of the present Code) held 
that the inquiry Under Section 202 was for the purpose of 
ascertaining the truth or falsehood of the complaint, i.e., 
for ascertaining whether there was evidence in support of 
the complaint so as to justify the issuance of process and 
commencement of proceedings against the person 
concerned. 
 
*  *  * 
 
46. The legal position is fairly well-settled that in the 
proceedings Under Section 202 of the Code the 
accused/suspect is not entitled to be heard on the question 
whether the process should be issued against him or not. 
As a matter of law, upto the stage of issuance of process, 
the accused cannot claim any right of hearing. Section 202 
contemplates postponement of issue of process where the 
Magistrate is of an opinion that further inquiry into the 
complaint either by himself is required and he proceeds 
with the further inquiry or directs an investigation to be 
made by a Police Officer or by such other person as he 
thinks fit for the purpose of deciding whether or not there 
is sufficient ground for proceeding. If the Magistrate finds 
that there is no sufficient ground for proceeding with the 
complaint and dismisses the complaint under Section 203 
of the Code, the question is whether a person accused of 
crime in the complaint can claim right of hearing in a 
revision application preferred by the complainant against 
the order of the dismissal of the complaint. The Parliament 
being alive to the legal position that the accused/suspects 
are not entitled to be heard at any stage of the 
proceedings until issuance of process Under Section 204, 
yet in Section 401(2) of the Code provided that no order in 
exercise of the power of the revision shall be made by the 
Sessions Judge or the High Court, as the case may be, to 
the prejudice of the accused or the other person unless he 
had an opportunity of being heard either personally or by 
pleader in his own defence.” 


 


13. In fact, in a nutshell, the aforesaid judgment of the 


Hon’ble Apex Court has observed that it is only an 


information which has to be imparted to the Court for its 


judicious application of mind to satisfy the conditions 


contained under Section 202 of CrPC and it should not act as 


a defense available to the accused person; to put a 


challenge to the summoning order in order to test its 


veracity depending upon the level of inquiry which is 
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required to be conducted by the Court at the stage of sub-


Section (1) of Section 202 of CrPC.  


 


14. With respect to the observations made in para 20 of the 


aforesaid judgment, it has been observed that in reference 


to a judgment as reported in AIR 1960 SC 1113, Vadilal 


Panchal Vs. Dattatraya Dulaji Ghadigaonkar, the 


Hon’ble Apex Court has observed that the purpose of 


Section 202 of CrPC is to ascertain the truth or falsehood of 


the complaint for ascertaining whether there was a sufficient 


evidence available in support of issuance of the summoning 


order. 


 


15. In view of the observations made in para 46 of the said 


judgment, which has been extracted above, it has 


specifically laid down that at the stage when the Court takes 


steps in furtherance of the proceedings under Section 202 of 


CrPC, “accused or suspect is not entitled to be heard 


on the question whether the process should be issued 


against him or not. As a matter of law, up to the stage 


of issuance of the process, the accused cannot claim a 


right of hearing.” 


 


16. It’s only a prima facie opinion, which has to be drawn 


by the Court or recording its own satisfaction. Hence, it 


cannot be a case as it has been argued by the learned 


counsel for the applicants that the applicants were required 


to be heard and the satisfaction recorded by the Court in 


para 3 of the summoning order doesn’t satisfy the test as 


provided in sub-Section (1) of Section 202 of CrPC. 
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17. Almost on a similar frame work, the Hon’ble Apex Court 


in yet another judgment as reported in 2006 (1) SCC (Cri.) 


460, Mohd. Yousuf Vs. Afaq Jahan (Smt.) and Another, 


has almost laid down the common principles as to what 


would be the governing parameters for the purposes of 


adherence of the conditions provided under Section 202 of 


CrPC for the purposes of summoning of an accused person, 


who is the resident of outside the territorial jurisdiction of 


the Court. The relevant principles have been laid down by 


the Hon’ble Apex Court in paras 9 & 10 of the said 


judgment, which are extracted hereunder:- 


“9. But a Magistrate need not order any such 
investigation if he proposes to take cognizance of the 
offence. Once he takes cognizance of the offence he 
has to follow the procedure envisaged in Chapter XV of 
the Code. A reading of Section 202(1) of the Code 
makes the position clear that the investigation 
referred to therein is of a limited nature. The 
Magistrate can direct such an investigation to be made 
either by a police officer or by any other person. Such 
investigation is only for helping the Magistrate to 
decide whether or not there is sufficient ground for 
him to proceed further. This can be discerned from the 
culminating words in Section 202(1) i.e. 


“or direct an investigation to be made by a police 
officer or by such other person-as he thinks fit, 
for the purpose of deciding whether or not there 
is sufficient ground for proceeding”. 


 
10. This is because he has already taken cognizance of 
the offence disclosed in the complaint, and the domain 
of the case would thereafter vest with him.” 
 


18. In fact, the said principle, as laid down in the aforesaid 


paras, once again reiterates the fact that such investigation 


as contemplated under sub-Section (1) of Section 202 of 


CrPC is for the purposes of taking of cognizance of an 


offence, it doesn’t require a follow up procedure envisaged 


under Chapter XV of the Code. The magnitude of 


investigation required to be carried would be de-hors to the 


2023:UHC:6745







 10 


magnitude of the procedure contemplated under Chapter XV 


of the Code of Criminal Procedure.  


 


19. In view of the aforesaid, since this Court being 


satisfied, that the observations made in para 3 of the 


summoning order would be falling well within the ambit of 


sub-Section (1) of Section 202 of CrPC, coupled with the 


fact, that it is not a scope left open for the applicants to put 


a challenge to the deficiencies of investigation conducted by 


the Court under sub-Section (1) of Section 202 of CrPC, 


which is being prohibited to be challenged by the accused 


person, the instant C482 Application, preferred by the 


applicants as against the summoning order dated 


17.09.2022, lacks merit and the same is accordingly 


dismissed. 


 
 


(Sharad Kumar Sharma, J.) 
      04.07.2023 


Mahinder/ 
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IN THE HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


Criminal Miscellaneous Application No. 2047 of 2019 
 
 
D.S. Sharma and Others                 ......Petitioners 
 


Vs. 
 


State of Uttarakhand and others     ..... Respondents 
 
 
Presents:- 
Mr. Arvind Vashistha, Senior Advocate assisted by Mr. Shiv 
Pandey, Advocate for the petitioners. 
Mr. Saurabh Kumar Pandey, Brief Holder for the State of 
Uttarakhand. 
Mr. Ramji Shrivastava, Advocate for the private respondents. 
    


JUDGMENT 


Hon’ble Ravindra Maithani, J. (Oral) 
 
  The challenge in this petition is made to 


order taking cognizance/summoning order dated 


08.11.2018, passed in Case No.14919 of 2018, State Vs. 


Daya Shankar Sharma, and Others, by the court of 


Chief Judicial Magistrate, Haridwar (“the case”), by 


which the petitioners have been summoned to answer 


accusation under Section 420 IPC, as well as the entire 


proceedings of the case.  


 
2.   Heard learned counsel for the parties and 


perused the record. 


 
3.   The case is based on an FIR lodged by the 


respondent no.4, the informant. Briefly stated, according 


to the informant, he was the Manager in a firm called 


the Goel Lightings (“the firm”), of which the respondent 
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no.3, Rakesh Goel is the proprietor. The petitioner nos. 3 


and 4 were the Directors of JBS Engineering Works (“the 


company”). Their representative was petitioner no.1, D.S. 


Sharma. In the year 2016, the petitioner no.1 


approached the owner of the firm and offered to sell the 


land and building of the company. It was also assured 


that the company will get its matter settled under One 


Time Settlement Scheme (“OTS”) with the Bank of 


Baroda (“the Bank”), and, thereafter, transfer all the 


land and building of the company. Pursuant to this 


assurance, the owner of the firm, the respondent no.3, 


gave various amounts in the name of the company so 


that the petitioners may clear their dues in terms of 


OTS. But, according to the FIR, subsequently, the 


informant came to know that, in fact, the Bank had 


proceeded to auction the properties of the company. The 


FIR records that the informant has been cheated.  


 


4.  It is this FIR, in which after investigation, 


chargesheet was submitted under Section 420 IPC 


against the petitioners, which is the basis of the case 


and, in which cognizance order was taken and 


petitioners have been summoned. It is impugned herein.  
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5.  It is the case of the petitioners that the 


company was under a liability to pay its dues to the 


Bank. They were in the process of augmenting their  


resources. Therefore, they entered into an agreement 


with the firm so that the dues of the Bank may be paid 


by the company, and, thereafter, the lands and 


properties of the company may be handed over to the 


firm. In pursuance to the agreement, money was given 


by the firm, which was deposited in the Bank account. 


But, subsequently, according to the petitioners, since 


the firm did not pay all the money due under the 


agreement, so as to enable the company to settle its 


claim with the Bank, the Bank proceeded against the 


properties.     


 


6.  It is the case of the petitioners that they 


never cheated the informant or the owner of the firm. 


According to the petitioners, in fact, it  is the inaction of 


the informant and owner of the firm in not paying the 


remaining dues under the agreement that the company 


could not clear its dues under the OTS, as approved by 


the Bank.  


  


7.  State, as well as the respondent nos. 3 and 


4, both have filed their counter affidavits. According to 
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the respondent nos. 3 and 4, they have been cheated by 


the petitioners.  According to the respondent nos. 3 and 


4, total Rs. 95 Lakhs were taken by the petitioners. It is 


the case of the respondent nos. 3 and 4 that the 


petitioners had dishonest intention since inception. They 


did not get OTS from the Bank, despite receiving Rs. 95 


Lakhs from the respondent nos. 3     and 4.   


   
8.  State has also filed its counter affidavit, 


thereby, supporting the chargesheet.  


 


9.  Learned Senior Counsel for the petitioner 


would submit that it is a case purely civil in nature. He 


would raise the following points in his submission:- 


  (i) The company was under liability to pay its 


dues to the Bank. Therefore, the company entered 


into an agreement with the firm on 24.08.2016 


with the following stipulations:- 


      2. That the total consideration as in Para 1 above 
shall be payable to the Transferor/seller as under: 
 
a. Rs. 40,00,000/- (Rupees Forty Lacs only) has 


been paid vide Ch. No. 813643 Dated 
24.8.2016 of Tamilnadu Mercantile Bank 
Limited, Delhi.  


b. Balance Rs. 3,60,00,000/- (Rupees Three 
Crores Sixty Lacs only) will be paid within 45 
days from letter of settlement released by 
Bank. 


 Above mentioned property is mortgaged by 
Bank of Baroda and the First party is trying for 
settle this amount. For start settlement Second 


2023:UHC:9342







 5 


Party is ready to give initial amount as advance 
to First Party.  


 Second Party will open one joint account with 
first party with Bank of Baroda and deposit Rs. 
40 lacs cheque in same account but amount 
will be released after getting settlement letter 
from Bank. 


 Our Consideration value is Rs. 4 crores. Bank 
Settlement amount will be higher than 
consideration. First party is giving assurance 
that they will sale their plant and machinery to 
arrange the balance amount. Due to any 
circumstances if First Party will unable to clear 
the Bank dues, First party will return double 
amount to Second Party.  


 After clearance of Rs. 40 lacs cheque First 
Party will give physical possession to Second 
Party to start civil work etc.  


      3. The Transferor/seller shall on execution of this 
agreement hand over the originals of all relevant 
title, regulatory documents and other document 
listed in Schedule – II, with SIDCUL for transfer 
purposes, but not limited thereto.  


 
 (ii)  After initial payment of Rs. 40,00,000/- by 


the firm, the company deposited this amount in 


their loan account. Initially, the OTS was accepted 


by the Bank on 22.03.2017, by which it was 


stipulated that the compromise sanction will be 


valid till 13.06.2017, but, subsequently it was 


extended uptil 30.09.2017.  


 (iii) In the month  of July, 2017, also, Rs. 


30,00,000/- were paid by the firm for depositing 


in the loan account of the company, which was 


duly deposited. 


 (iv) Under the agreement, the firm had to pay 


Rs. 3,60,00,000/- within 45 days from the date of 
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sanction of the OTS, but, this amount has never 


been paid by the firm. It is the reason that OTS 


could not be made by company. They were in 


helpless position.  


 (v) Since the company could not pay its dues, 


the Bank proceeded against the properties of the 


company.  


 (vi) It is not a case of cheating. The petitioners 


never had dishonest intentions. They wanted to 


clear their dues. Therefore, they entered into an 


agreement with the firm.  


 (vii) Learned Senior Counsel for the petitioners 


would submit that the FIR and the entire 


proceedings of the case are liable to be quashed 


because the  dispute is purely civil in nature 


without any element of criminality. 


  


10.   On the other hand, learned counsel for the 


respondent nos. 3 and 4 would admit that there was an 


agreement entered into between the parties on 


24.08.2016, by which in phased manner, money was to 


be paid by the firm, so that the company may clear its 


dues under the OTS that may be approved by the Bank. 


It is argued that despite OTS, the petitioners never 


informed the firm about it. 
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11.  Learned counsel for the respondent nos. 3 


and 4 would also  submit that as per the agreement, 


after clearance of the cheque of Rs. 40 Lakhs given by 


the firm to the company, the company had to deliver 


physical possession of the land and building of the 


company to the firm, which they failed to do. Not only 


this, it is argued that after clearance of Rs. 40 Lakhs, on 


the one hand, the company did not deliver physical 


possession of the property to the firm, on the other 


hand, the petitioners obtained Rs. 30 Lakhs more from 


the firm. Therefore, it is argued that it is a case of 


cheating, and the proceedings have been validly initiated 


against the petitioners. The impugned order is in 


accordance with law. It does not require any 


interference.   


 


12.  Learned State Counsel would submit that 


the investigation has been done in accordance with law.  


 


13.  It is a petition under Section 482 of the 


Code of Criminal Procedure, 1973 (“the Code”). The law 


on this point is well settled. It is a  jurisdiction, which is 


much wide, so as to give effect to any order under the 


Code or to prevent abuse of process of any Code or, 
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otherwise, to secure the ends of justice. But, this 


jurisdiction is much guided by the directions of the 


Hon’ble Supreme Court, laid down in a catena of 


decisions. In the case of Indian Oil Corpn Vs. NEPC 


India LTD. and Others, (2006) 6 SCC 736, the Hon’ble 


Supreme Court has summed up the principles in Para 


12 as follows:- 


12. The principles relating to exercise of jurisdiction 
under Section 482 of the Code of Criminal Procedure 
to quash complaints and criminal proceedings have 
been stated and reiterated by this Court in several 
decisions. To mention a few—Madhavrao Jiwajirao 
Scindia v. Sambhajirao Chandrojirao Angre, (1988) 1 
SCC 692, State of Haryana v. Bhajan Lal, 1992 Supp 
(1) SCC 335, Rupan Deol Bajaj v. Kanwar Pal Singh 
Gill, (1995) 6 SCC 194, Central Bureau of 
Investigation v. Duncans Agro Industries Ltd., (1996) 
5 SCC 591, State of Bihar v. Rajendra Agrawalla, 
(1996) 8 SCC 164, Rajesh Bajaj v. State NCT of Delhi, 
(1999) 3 SCC 259, Medchl Chemicals & Pharma (P) 
Ltd. v. Biological E. Ltd., (2000) 3 SCC 269, Hridaya 
Ranjan Prasad Verma v. State of Bihar, (2000) 4 SCC 
168, M. Krishnan v. Vijay Singh, (2001) 8 SCC 645 
and Zandu Pharmaceutical Works Ltd. v. Mohd. 
Sharaful Haque, (2005) 1 SCC 122. The principles, 
relevant to our purpose are: 


 (i) A complaint can be quashed where the 
allegations made in the complaint, even if they 
are taken at their face value and accepted in 
their entirety, do not prima facie constitute any 
offence or make out the case alleged against the 
accused. 


  For this purpose, the complaint has to be 
examined as a whole, but without examining the 
merits of the allegations. Neither a detailed 
inquiry nor a meticulous analysis of the material 
nor an assessment of the reliability or 
genuineness of the allegations in the complaint, 
is warranted while examining prayer for 
quashing of a complaint. 


 (ii) A complaint may also be quashed where it is 
a clear abuse of the process of the court, as 
when the criminal proceeding is found to have 
been initiated with mala fides/malice for 
wreaking vengeance or to cause harm, or where 
the allegations are absurd and inherently 
improbable. 


 (iii) The power to quash shall not, however, be 
used to stifle or scuttle a legitimate prosecution. 
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The power should be used sparingly and with 
abundant caution. 


 (iv) The complaint is not required to verbatim 
reproduce the legal ingredients of the offence 
alleged. If the necessary factual foundation is 
laid in the complaint, merely on the ground that 
a few ingredients have not been stated in detail, 
the proceedings should not be quashed. 
Quashing of the complaint is warranted only 
where the complaint is so bereft of even the basic 
facts which are absolutely necessary for making 
out the offence. 


 (v) A given set of facts may make out: (a) purely a 
civil wrong; or (b) purely a criminal offence; or (c) 
a civil wrong as also a criminal offence. A 
commercial transaction or a contractual dispute, 
apart from furnishing a cause of action for 
seeking remedy in civil law, may also involve a 
criminal offence. As the nature and scope of a 
civil proceeding are different from a criminal 
proceeding, the mere fact that the complaint 
relates to a commercial transaction or breach of 
contract, for which a civil remedy is available or 
has been availed, is not by itself a ground to 
quash the criminal proceedings. The test is 
whether the allegations in the complaint disclose 
a criminal offence or not. 


  


14.  What is essentially being argued on behalf of 


the petitioners is that it is a dispute purely civil in nature, 


without any element of criminality. What is further being 


argued is that under an agreement, the firm had paid Rs. 


40 Lakhs in the loan account of the company, but, it is the 


firm, which failed to discharge its further liability in 


making payment of remaining amount of Rs. 


3,60,00,000/- and this is the reason that the OTS could 


not be completed. Therefore, impliedly what is being 


argued is that it was a breach of obligation under the 


agreement by the firm, which made this situation to 


happen.   


 


15.  On the other hand, what is being argued on 


behalf of the respondent nos. 3 and 4 is that after approval 
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of the OTS, on 22.03.2017, which was initially valid uptil 


30.06.2017, and which was further extended uptil 


30.09.2017, the company never informed about the 


approval of the OTS. He would also submit that since the 


respondent nos. 3 and 4 were never told about the 


approval of OTS, the firm could not pay the remaining 


amount of Rs. 3,60,00,000/- under the agreement dated 


24.08.2016. 


 


16.   There is a thin line difference between 


breach of promise and cheating under Section 420 IPC. 


Section 420 IPC is as follows:- 


 420. Cheating and dishonestly inducing 
delivery of property. - Whoever cheats and 
thereby dishonestly induces the person deceived 
to deliver any property to any person, or to 
make, alter or destroy the whole or any part of a 
valuable security, or anything which is signed or 
sealed, and which is capable of being converted 
into a valuable security, shall be punished with 
imprisonment of either description for a term 
which may extend to seven years, and shall also 
be liable to fine. 


 
17.  A bare perusal of it reveals that intention 


plays a very significant role for invoking the provisions of 


Section 420 IPC. It describes punishment for cheating and 


dishonesty, inducing delivery of property. What is cheating 


has been defined under Section 415 IPC. It is as follows:- 


  
 “415. Cheating. - Whoever, by deceiving any 


person, fraudulently or dishonestly induces the 
person so deceived to deliver any property to any 
person, or to consent that any person shall 
retain any property, or intentionally induces the 
person so deceived to do or omit to do anything 
which he would not do or omit if he were not so 
deceived, and which act or omission causes or is 
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likely to cause damage or harm to that person in 
body, mind, reputation or property, is said to 
"cheat". 


 Explanation. - A dishonest concealment of facts 
is a deception within the meaning of this section. 


              
 
 


18.   A bare reading of Section 415 IPC  makes it 


clear that fraudulent and dishonest act in the very 


beginning are essence of it, by which some other person is 


induced to deliver any property.  


 


19.  In the case of State of Maharashtra Vs. 


Sayed Mohammed Masood and Another, 2009 8 SCC 787, 


this aspect has been discussed by the Hon’ble Supreme 


Court. In the case of Sayed Mohammed Masood (supra), 


the Hon’ble Supreme Court referred to the principles of 


law, as laid down in the case of Uma Shankar Gopalika Vs. 


State of Bihar, (2005) 10 SCC 336, wherein, the Hon’ble 


Supreme Court has observed that, “It is well settled that 


every breach of contract would not give rise to an 


offence of cheating and only in those cases breach of 


contract would amount to cheating where there was 


any deception played at the very inception. If the 


intention to cheat has developed later on, the same 


cannot amount to cheating.”  


 


20.  In the instant case, admittedly, there was an 


agreement entered into between the parties on 24.08.2016. 


The Firm had paid Rs. 40 Lakhs so that the company 
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could proceed to get OTS approval from the Bank. This 


amount of Rs. 40 Lakhs, admittedly, has been deposited in 


the loan amount of the company with the Bank. It is also 


not in dispute that the Bank had approved OTS, which 


initially was valid uptil 30.06.2017, but, as stated, it was 


extended uptil 30.09.2017.  


 


21.  It is the case of the respondent nos. 3 and 4 


that, in fact, they had paid Rs. 95 Lakhs. It is admitted 


that some of the amount was paid even prior to the 


agreement dated 24.08.2016. That may not be part of 


agreement. It cannot be said that after the agreement has 


been entered into between the parties, dishonestly, the 


petitioners or the company, in any manner, induced the 


firm to pay that amount to them.  


 


22.  Under the agreement, Rs. 40 Lakhs were to 


be paid by the firm, which they did, and it was deposited 


in the account of the company with the Bank. On 


31.07.2017, the respondent nos. 3 and 4 further deposited 


Rs. 30 Lakhs in the account of the petitioner. If the 


respondent nos. 3 and 4/the firm were not aware of the 


OTS, why did they deposit the amount of Rs. 30 Lakhs in 


the loan account of the company? It has been argued that 


after clearance of Rs.40 Lakhs, that was paid at the time of 


entering into the agreement on 24.08.2016, the company 
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had to hand over the land, building and other properties of 


the company to the firm. It is being argued that such 


handing over the possession has not been done. Had it 


been the situation, the question arises as to why the firm, 


at that time, did not seek the possession of the property, if 


at all it was permissible under law? 


 


23.  It is admitted case that initially the 


agreement was entered into between the parties so that the 


company may enter into an OTS with the Bank. At that 


moment, whatever amount was paid by the firm, that had 


been deposited in the Bank in the loan account of the 


company, there has been no initial intention to deception. 


There has been no dishonest intention at the inception.  


 


24.  Having considered the entirety of facts, this 


Court is of the view that it is a case purely civil in nature, 


without any element of criminality. Accordingly, the 


petition deserves to be allowed.  


 


25.  The petition is allowed. The 


cognizance/summoning order dated 08.11.2018, passed 


in the case, as well as the entire proceedings of the case, 


is, hereby, quashed.  


                            (Ravindra Maithani, J.)   
                          22.09.2023      


                                                           
Ravi Bisht 
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From,  
  Registrar General, 
  High Court of Uttarakhand, 
  Nainital. 
To, 


1. All the District & Sessions Judges, State of Uttarakhand. 
2.   Principal Judge/Judges, Family Courts, State of Uttarakhand. 
3. Principal Secretary, Legislative & Parliamentary Affairs, Government of 


Uttarakhand, Dehradun. 
4.  Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun. 
5.  Chairman, Commercial Tax Tribunal, F-6, Nehru Colony, Haridwar Road, 


Dehradun. 
6.  Chairman, State Transport Appellate Tribunal, House of Doctor Poonam 


Gambhir, Vaidik Kaya Ayurvedic Center, I st Floor, House No. 85/1, Laxmi 
Road, (Near Favvara Chauk), Dehradun. 


7.  Director, Uttarakhand Judicial and Legal Academy, Bhowali, District Nainital. 
8.  Legal Advisor to Hon’ble the Governor, Rajbhawan, Dehradun. 
9.  Secretary, Lokayukt, 3/3, Industrial Area, Patel Nagar, Dehradun. 
10. Registrar, State Consumer Disputes Redressal Commission, House      


No.23/16, Circular Road, Dalanwala, Dehradun, 248001. 
11. Member-Secretary, Uttarakhand State Legal Services Authority, Nainital. 
12. Presiding Officer, Labour Courts, Dehradun, Haridwar and Kashipur,      District 


Udham Singh Nagar. 
13. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District 


Nainital. 
14. Presiding Officer, Food Safety Appellate Tribunal, Dehradun and Haldwani, 


District Nainital. 
15.  Registrar, Public Service Tribunal, Uttarakhand, Dehradun. 
16. Secretary-cum-Registrar, State Level Police Complaint Authority,     Dehradun. 
17. Chairman, Permanent Lok Adalat, Dehradun, Haridwar, Nainital and      Udham 


Singh Nagar. 
18.  Legal Advisor to Uttarakhand Public Service Commission, Haridwar. 
 


C.L.No.  14/Inspection/2023                                            Dated: July 10th, 2023 


Subject: Regarding Court and Case Management. 


Madam/Sir, 
  In continuation of various Circular Letters dealing with subject 
mentioned above and other issues affecting the administration of justice, 
Hon’ble Court issues following directions for compliance in letter and spirit:- 


Control on the judicial work of his/her own Court:- 
1. The Presiding Officers should have data of the cases pending in their 


Courts handy, so as to have a complete picture of cases of their 
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Court. It may be kept in individualistic manner by each Presiding 


Officer viz. pendency category wise cases, like Section 25 of the 


Arms Act, 1959, other Acts cases, Injunction Suits, Suits for 


Cancellation of deeds, etc.  


2. The Presiding Officers should have an estimate of cases pending at 


different stages, i.e. as to how many cases are fixed for argument, 


framing of issues/charges, at evidence stage, etc. 


3. JustIS App available to all the judicial officers should invariably be 


used for this purpose. This App contains dash board, cause list, 


year-wise breakup, case type, stage of cases, etc. A list of important 


cases, which are to be prioritize for various reasons, can also be 


maintained in this App. 


Presiding Officer Diary:- 
4. For better Court & Case management, it is advisable that 


Court/Presiding Officer Diary be maintained by the Presiding Officer 


in his/ her own handwriting. 


Estimation of time that may be taken up:- 
5. The Presiding Officers while posting a case for a future date, should 


have a stock of approximate time that may be taken on a future 


date vis-á-vis cases already posted on that day, so that, a case may 


not be adjourned for want of time and there may be full utilization of 


working hours.  


Arrangement of cases:- 
6. The Presiding Officers are directed that arrangement of cases in the 


cause list/P.O. Diary should be in a manner that cases at the same 


stage be clubbed at one place, such as, cases at the stage of 


appearance at one place, for framing of charges at one place & so 


on.  
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Control on case proceedings:- 
7. At each stage of the suit/case, the Presiding Officers should peruse 


the file thoroughly and see what is to be done. He/she should either 


record the order-sheet on his own or should dictate it without 


leaving it to the Court Reader or other official. 


Control of Presiding Officer:- 
8. Presiding Officer is the master of his/her Court. Reader and other 


officials in his/her Court should act only under his/her instructions. 


Fixing of dates is the domain exercised by the Presiding Officer. This 


work cannot and should not be left to the Reader or other official. 


Cases in the Court should be called on the instructions of the 


Presiding Officers. 


Duty of Presiding Officer on receiving of pleadings/charge sheet:- 
9. There should be proper application of mind at these stages. The 


Presiding Officer should examine the pleadings of the parties so as 


to frame proper issues. Presiding Officer should undertake the task 


of framing of issues seriously as framing of proper issues is the 


foundation on which evidence would be led by the parties. 


Examination of parties as provided u/o 10 C.P.C. should be taken   


recourse to. Like-wise, before taking the cognizance and framing of 


charges, charge-sheet should be scrupulously examined. This work 


should not be left to the Stenographer/ Reader. 


Ensure integrity of proceedings in a criminal trial:- 
10. There is a set procedure provided in Code of Criminal Procedure, 


how a criminal trial would proceed. There are various steps which 


are required to be complete before adverting to next stage of trial. 


At each stage of trial, the Presiding Officers should ensure that all 
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steps required to be completed and complied upto that stage, have 


been completed. It should also be reflected in the order-sheet.  


Framing of charges & statement u/s 313 Cr.P.C.:- 
11.  In a criminal trial, framing of charges & recording of statement u/s 


313 Cr.P.C. are important stages. The task of framing of charges 


should not be left with Stenographer/prosecutor. It should be 


dictated by the Presiding Officer himself/herself. Likewise, for 


preparing statement u/s 313 Cr.P.C., relevant questions to be put to 


accused should be framed by the Presiding Officer himself/herself 


and answers given by the accused should either be recorded by the 


Presiding Officer himself/herself or after hearing the accused, should 


be dictated on computer. In no case, it should be left in the hand of 


Stenographer/Reader to record the statement. However, for framing 


relevant questions, the Court may take help of prosecutor and 


defence Counsel. 


Time Management:-  
12.  In order to have a better time management and utilization of Court 


time, there should be a time-fixed for each act to be done in a 


Court. It would make Court and Case Management easier. For 


example, if charges are to be framed, there should be a particular 


time, for example, just after taking bail applications. Similarly, the 


judgments, as far as possible, should be delivered at a particular 


time, as may be convenient to each officer. It would be convenient 


for the lawyers and litigants also as to when their case would be 


called for judgment or other issues as per the stage of the case. 


Hearing of arguments and delivery of judgment:- 
13. The arguments should be heard in continuity, without much break 


and judgments should be delivered on the date fixed for delivery. 
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Rehearing of the arguments should be avoided unless there are 


special circumstances to re-hear on a particular point.  


14. When the judgment is not pronounced and the case is fixed for 


rehearing of the argument, the points, which were left and on which 


arguments is proposed to be re-heard should also be noted in the 


order sheet, precisely and in clear terms.  


Recording of Evidence and more than one task at one time:- 
15. The recording of evidence should be guided by the Presiding Officer 


on his own, without any interference.  


16. In no eventuality, two matters should be taken up simultaneously in 


the Court.  


Control on the office on receiving application, wherein, record is to 
be summoned from the office:- 


17. Application presented in the court, in which record is summoned 


from office, should be monitored by the Presiding Officers. Parties 


should not approach either the Reader or Court Clerks, for that 


purpose. It is the duty of the Presiding Officer to see that 


applications are taken in the Court within time and thereafter, if the 


records are to be requisitioned from the office, it is so done within 


time.  


Bail Bonds and release orders:- 
18. It is the duty of the Presiding Officer to ensure that bail bonds 


presented are taken up the same day and release order reaches the 


Jail same day. It should not be left with the Reader or the Court 


Clerk or Court Moharrir. It breeds corruption. The Presiding Officer 


should ensure that the release order is correct.  
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Prompt uploading of orders:- 
19. It is the duty of the Presiding Officer that in Civil cases, copy of any 


urgent order passed has been uploaded on the website for 


availability under E-True Copy Module promptly. It will enhance 


transparency in the judicial system. 


Soliciting or taking money:-  
20. Illegal soliciting or taking money in any form should be stopped 


immediately. This is deep-rooted practice in the Courts. It brings 


bad name to the judicial institution. It is the duty of every judicial 


officer to see that no form of corruption prevails in his/her court or 


offices. There are many sources of corruption which an officer can 


easily eliminate without moving from his/her chair, but with a little 


care. 


21. It is further directed that outside every court and office, board in 


English and Hindi shall be displayed, to the effect that acceptance 


and demand of bribe are illegal.   


Taking personal service and contact with others outside official 
capacity:-  


22. Having contact with the police except for the official capacity and 


personal service from any person/police/institution is not only 


against the Conduct Rules, but also raises a doubt upon the integrity 


of the officer. Thus, the police should be contacted by the Judicial 


Officers only for the purposes of their official work. Likewise, 


personal services of any kind from any person/police/institution 


should not be taken.   


  You are, therefore, requested to kindly impress upon all the 
judicial officers under your administrative control to comply with the above 
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directions issued by the Hon’ble Court pertaining to the Court and Case 
Management, in letter and spirit. 


By the Orders of Hon’ble the Chief Justice  
 
                                                       Sd/- 
                     (Anuj Kumar Sangal) 
                         Registrar General 


 


No. 3611/Inspection/2023                                      Dated:  July 10th, 2023 


Copy forwarded for information to:- 
1. P.P.S. to Hon’ble the Chief Justice with a request to place this 


Circular Letter before His Lordship for kind perusal. 
2. PS(s)/PA(s) to Hon’ble Judge(s) with the request to place the same 


before His Lordship for kind perusal. 
3. P.S. to Registrar General. 
4. All the Registrars of the Court. 
5. Secretary, High Court Legal Service Committee. 
6. Officer on Special Duty (O.S.D.) of the Court. 
7. Librarian of the Court. 
8. Deputy Registrar (IT), High Court of Uttarakhand, Nainital to upload the 


Circular Letter on the official website of the Court and also to send the 
same to official e-mail ID of all the Judicial Officers in State Judiciary. 


9. Guard File 
        
 
 


Registrar General 








High Court of Uttarakhand 
Nainital 


 
No. 18/UHC/Admin.B/XI-e/1/2021                        Dated: 28.07.2023 


  
VACANCY CIRCULAR 


 
 
Subject: FILLING UP OF FIVE(05) POSTS IN COMMERCIAL COURT  


HALDWANI DISTRICT NAINITAL UTTARAKHAND ON 
DEPUTATION BASIS.  


 
 The Government of Uttarakhand in its Notification 310/XXXVI-A-1/2021-


04 eqålå /2015 dated 19.08.2021, has notified that five (05) posts are to be 


filled in the Commercial Court of Haldwani, District Nainital, Uttarakhand on 


Deputation basis. The details of posts are as under: 


 
S.No. Name of Post No. of Posts Level of Pay 


matrix 
Pay Scale 


1. Reader 01 Level-06 35400-112400 
2. Suit Clerk 01 Level-05 29200-92300 
3. Executive Clerk 01 Level-05 29200-92300 
4. Misc. Clerk 01 Level-05 29200-92300 
5. Steno/PA 01 Level-05 29200-92300 


 
2.  Applications are again invited from eligible employees of all the District 


Judiciary of the State of Uttarakhand in the prescribed proforma (copy 


enclosed) for posts mentioned from Sl. No. 1 to 5 above. The applications of 


eligible employees must be duly forwarded by the Competent Authority 


of their respective department along with Vigilance Clearance Report 


on the email address of this Court i.e. highcourt-ua@nic.in   


 


3. Applicants, who have already applied for these posts pursuant to earlier 


Vacancy Circular No. 4 dated 20.01.2023, need not apply again. 


 


4.  Also, applicants must be holding the post on regular basis and the 


appointment will be made on deputation basis for the period of three (03) 


years initially, which may be extended as per suitability of employee and 


requirement in the Commercial Court. The said appointment will be governed 







as per the Government of Uttarakhand Notification No. 310/XXXVI-A-1/2021-


04 eqålå /2015 dated 19.08.2021. 


  


5. Applicants must have academic and other qualifications as per the 


Uttarakhand Subordinate Civil Courts Ministerial Establishment Rules, 2007. 


 


6. Candidature of the Applicants, who are immediately below or on the 


same Pay Level of the post applied for, will only be considered for the post on 


Deputation. 


 


7.  The last date of submitting the applications is 31.08.2023. 
   


Note:  


1.  Incomplete applications and applications without the supporting 


documents will be rejected. 


2. The applications received after the last date shall not be entertained. 


3. The shortlisted candidates may be invited for a selection procedure as 


prescribed by the authority. 


           


               Sd/- 
                (Anuj Kumar Sangal) 
                            Registrar General 
            
 
 


 







 
A PPL I C AT IO N  FO R M 


 
 


1. Name of the Post Applied for: ……………………………………………………. 
 
 
2. Full Name of the Candidate: ……………………………………………………… 
             (in Capitals)   
                    ………………………………………………………………................ 
   
        ………………………………………………………………………… 
 
3. (i)  Date of Birth:       
                                                       Day          Month             Year 
 
 (ii) Date of entry into service    


Day          Month             Year 
 


 (iii)Date of retirement             
Day       Month             Year  


 
4. Gender: (Write ‘1’ for Male, ‘2’ for Female, ‘3’ for Other)   
 
5. Marital Status: …………………………………….. 
 
6. Father’s/Husband’s Name: …………………………………………………………………………….. 
 
7. Postal Address (in block letters): ………………………………………………………………………... 
 
 ………………………………………………………………………………………………………….. 
 
             ………………………………………………………………………………………………………….. 
 
 …………………………………………………………………….. Pin Code: ………………………. 
 


Tel. No. : ……………………………………………… Mobile: ……………………………............... 
 


E.mail ID (if any): ……………………………………………………………………………................ 
  
8. Nationality: …………………………………….. 
 
9. All Educational/other professional Qualifications/Training Courses etc from 10th Standard Board 


Examination onwards:   


Sl. No. Exam passed Division/
Grade/ % 
of Marks 


Year of 
Passing 


Duration 
of the 
Degree/ 
Diploma 


Board/ University Subject Remarks  


        


 
 
 


Paste your recent 
passport size 
photograph 


        


 


  


  


  


  


    


    







 
 
10. Brief professional experience in chronological order: 
 


Office/Institution Post held Exact dates to be 
given (indicate day, 


month & year) 


 
Total Period (in years) 


Scale of 
pay 


Nature of duties 


From To Years Months Days 


         


 
11. Details of any post held on Deputation in the past 
 
 
 
  
 


 


12. Date of return from the last deputation  
 


13. Typing Speed on Computer Hindi (W.P.M.)  
English (W.P.M.)  


14. Shorthand (Speed for PA/Steno Post) 
  


Hindi (W.P.M.)  


English (W.P.M.)  


 
 
                I hereby declare that all the statements made in the application are true and complete to the best of 
my knowledge and belief. I understand that action can be taken against me, if I am declared guilty of any 
type of misconduct mentioned herein. I have informed my Head Office/Department/ Employer, in writing 
that I am applying for this selection.  
 
 
 
Date:        Signature of candidate 
 
Place:        Address: 
 


 
Vigilance Clearance Report 


  


There is no Vigilance / Disciplinary Enquiry and Departmental Enquiry is either pending or 


contemplated against Shri/Ms…………….…………… (Name Of Candidate), working on the post 


of ……………………. in the ……………… (Court Name). 


     


        (To be forwarded by 
           the concerned D.J./ 
      Principal Judge/Judge Family Court) 








                
 


 
From                                                       


Registrar General,      
           High Court of Uttarakhand, 
           Nainital. 


To 
            All the District & Sessions Judges, 
  State of Uttarakhand. 
 
C.L. No. 20/U.H.C./Admn.B/2022                   Dated:  3rd August, 2023 
 


Subject: Permitting Parties to Join the Proceedings Virtually. 


 


Sir/Madam,  
  Apropos the subject cited above, and in furtherance of C.L. 


No.2/UHC/Admin.B/2022 dated 05.01.2023, C.L. No.7 dated 


10.07.2023 and C.L. No.15 dated 12.07.2023, it has come to the notice 


of the Hon’ble Court that District Courts are not permitting the parties 


to join the proceedings virtually.  


2.  In this regard, I am directed to emphasize that judicial 


system should be litigant friendly and parties should not be forced to 


attend the Court physically, unless genuinely required in the given 


circumstances and/or required in view of any provision of law. 


3.  Therefore, you are requested to impress upon all the Judicial 


Officers to permit the parties to join the proceedings virtually and, in 


case, such a request made by any party is rejected, a reasoned and 


speaking order be passed. 


4.  You, are therefore, requested to bring the directions of 


Hon'ble Court to the knowledge of all the Judicial Officers posted in 


your respective Judgeship, for strict compliance. 


 


 By the Orders of Hon’ble the Chief Justice 
   
    Sd/-  
    (Anuj Kumar Sangal) 
    Registrar General 


 
 







                
 


C.L. No. 20/U.H.C./Admin.B/2022  
Dated 3rd August, 2023 


 
No. 4132/UHC/Admin.B/2023                                 Dated: 3rd August, 2023. 
 


Copy for information and necessary action to:-  


(i) Director, Uttarakhand Judicial & Legal Academy, Bhowali, Nainital. 
(ii) All the Family Court Judges, State of Uttarakhand.  


(iii) Chairman, Commercial Tax Tribunal, Dehradun. 
(iv) Chairman, State Transport Appellate Tribunal, Dehradun.  
(v) Registrar, State Consumer Redressal Commission, Dehradun. 


(vi) Member Secretary, Uttarakhand State Legal Services Authority,    
         Nainital.  
(vii) Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, 


District Nainital. 
(viii) Presiding Officer, Labour Courts, Dehradun, Haridwar & Kashipur, 


District Udham Singh Nagar. 
(ix) Presiding Officer, Food Safety Appellate Tribunal, Dehradun &   
         Haldwani. 


(x) Registrar, Public Service Tribunal, Uttarakhand, Dehradun.  
(xi) Chairman, Uttarakhand Cooperative Tribunal, Dehradun. 


(xii) Secretary-cum-Registrar, State Level Police Complaint Authority, 
Dehradun. 


(xiii) Chairman, Permanent Lok Adalat, Dehradun, Haridwar, Nainital and 


Udham Singh Nagar.  
(xiv) All the Registrars of the Court. 
(xv)   Joint Registrars, Deputy Registrars, Asstt. Registrars & Section Officers    


  of the Court.  
(xvi) Computer Section of the High Court with a direction to upload the same 


on the website of the High Court of Uttarakhand. 
(xvii) Guard File. 


    Sd/- 
  (Registrar General) 


 








                
 


 
 
From                                                       


Registrar General,      
           High Court of Uttarakhand, 
           Nainital. 
To 
            All the District & Sessions Judges, 
  State of Uttarakhand. 
 
C.L. No.15     U.H.C./Admn.B/2022                 Dated: 12   July, 2023 
 
Subject: Recording Of Evidence Through Video Conferencing and 


Optimum Use of Video-Conferencing Facilities. 
 
Sir/Madam,  
  Apropos the subject cited above, and in furtherance of C.L. 


No. 2 UHC/Admin.B/2022 dated 05.01.2023 and C.L. No. 7 dated 


10.07.2023, it has come to the notice of Hon’ble Court that aforesaid 


directions are not being complied by many Courts. Not only the 


witnesses like doctors, forensic experts are being summoned physically 


for deposition, but also Courts are not providing facilities to the Learned 


Advocates/Litigants to appear before the Court concerned through VC,, 


if they wish to do so. 


2.  From the reports received from various Districts, it has also 


come to the notice that one of the reasons for physical appearance of 


such witnesses has been cited as witness has himself requested to 


appear physically. It seems that Judicial Officers are personally 


interacting the witness before calling him. In this regard, I am directed 


to inform that no personal interaction with any witness should be 


undertaken by the Presiding Judge at any stage. 


3.  It has also come to notice that sometimes Ld. Advocates are 


being forced to attend an outlying Court physically for one or two cases 


and in that eventuality their cases listed for that date at the Courts at 


Headquarterare adjourned, as Courts are not providing them facility to 







                
 


appear through VC. The Hon’ble Court has taken a serious note of this 


attitude. 


4.  Therefore, I am directed to impress upon that aforesaid two 


circular letters be circulated to all the Judicial Officers again and they 


be reminded to follow the directions in letter & spirit. 


5.  Hon’ble Court has also directed to request that any deviation 


of the directions issued vide aforesaid circulars without any justified 


reasons shall be dealt seriously. 


    Yours sincerely, 
  
      Sd/- 
    (Anuj Kumar Sangal) 
    Registrar General 
 
No. 3665  /UHC/Admin.B/2023                               Dated:  12  July, 2023. 
 
Copy for information and necessary action to:-  
(i) Director, Uttarakhand Judicial & Legal Academy, Bhowali, Nainital. 
(ii) All the Family Court Judges, State of Uttarakhand.  
(iii) Chairman, Commercial Tax Tribunal, Dehradun. 
(iv) Chairman, State Transport Appellate Tribunal, Dehradun.  
(v) Registrar, State Consumer Redressal Commission, Dehradun. 
(vi) Member Secretary, Uttarakhand State Legal Services Authority,    
         Nainital.  
(vii) Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, 


District Nainital. 
(viii) Presiding Officer, Labour Courts, Dehradun, Haridwar & Kashipur, 


District Udham Singh Nagar. 
(ix) Presiding Officer, Food Safety Appellate Tribunal, Dehradun &   
         Haldwani. 
(x) Registrar, Public Service Tribunal, Uttarakhand, Dehradun.  
(xi) Chairman, Uttarakhand Cooperative Tribunal, Dehradun. 
(xii) Secretary-cum-Registrar, State Level Police Complaint Authority, 


Dehradun. 
(xiii) Chairman, Permanent Lok Adalat, Dehradun, Haridwar, Nainital and 


Udham Singh Nagar.  
(xiv) All the Registrars of the Court. 
(xv)   Joint Registrars, Deputy Registrars, Asstt. Registrars & Section Officers    


  of the Court.  
(xvi) Computer Section of the High Court with a direction to upload the same 


on the website of the High Court of Uttarakhand. 
(xvii) Guard File.                                                                   


  Sd/- 
  Joint Registrar-II  


 








From,  


Registrar General, 


High Court of Uttarakhand,  


Nainital.  


To, 


1. All the District Judges, State of Uttarakhand. 
2. Principal Judge/ Judges, Family Courts, State of Uttarakhand.   
3. Principal Secretary, Legislative & Parliamentary Affairs, Government of Uttarakhand, 


Dehradun.  
4. Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun.  
5. Chairman, Commercial Tax Tribunal, F-6, Nehru Colony, Haridwar Road, Dehradun. 
6. Chairman, State Transport Appellate Tribunal, H/o Dr.Poonam Gambhir, Vaidik Kaya 


Ayurvedic Centre, 1st Floor, H.No.85/1, Laxmi Road, (Near Favvara Chauk), Dehradun.  
7. Director, Uttarakhand Judicial and Legal Academy, Bhowali, District Nainital.  
8. Legal Advisor to Hon’ble the Governor, Raj Bhawan, Dehradun.  
9. Secretary, Lokayukt, 3/3, Industrial Area, Patel Nagar, Dehradun.  
10. Registrar, State Consumer Disputes Redressal Commission, H.N. 23/16, Circular Road, 


Dalanwala, Dehradun.  
11. Member-Secretary, Uttarakhand State Legal Services Authority, Nainital.  
12. Presiding Officer, Labour Courts, Dehradun, Haridwar and Kashipur, District U.S. Nagar.  
13. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital.  
14. Presiding Officer, Food Safety Appellate Tribunal, Dehradun and Haldwani, District Nainital.  
15. Registrar, Public Service Tribunal, Uttarakhand, Dehradun.  
16. Secretary-cum-Registrar, State Level Police Complaint Authority, Dehradun.  
17. Chairman, Permanent Lok Adalat, Dehradun, Haridwar, Nainital and U.S.Nagar.  
18. Legal Advisor to Uttarakhand Public Service Commission, Haridwar.  
19. Chairman, Uttarakhand Co-operative Tribunal, Dehradun.  


  
   C.L. No. 16 /UHC/IT Section/2023             Dated :  22/07/2023 
 


Subject: Regarding Complete and Accurate Data Entry in CIS Software.  


Madam/Sir, 


It has been noticed by the Hon’ble Court that complete and accurate data entry in CIS 


software is not being taken up seriously by many Courts under the jurisdiction of Hon’ble 


High Court. The Reader/Ahelmad/Office Staff posted in the respective Courts are either 


unaware with the working of CIS or deliberately avoiding the feeding of complete and 


accurate entries. The Hon’ble Court is of the opinion that optimum utilization of CIS module 


may curb the delay in judicial proceedings and at the same time, will maintain transparency, 


accountability in judicial process and fix the responsibility of concerned staff. 


In view of above, Hon’ble Court issues following directions for compliance in letter 


and spirit :- 


1. For proper extraction of NJDG data in all the Courts under jurisdiction of Hon’be 


High Court, at the first instance, a virtual training be imparted to all concerned 


Court Staff in a phased manner by Master Trainers/System Officers/System 


Assistants of concerned District so that they will be well familier with working of 


CIS. 







2. At second instance and after training/querries, two months time be given to the 


concerned staff for practical working experience of CIS under the guidence of 


Presiding Officer, who shall submit a certificate to the concerned District 


Judge/Controlling Officer to the effect that the Court Staff assigned to their Court is 


well aquainted with the CIS. 


3. At third instance, even then, if there is any deliberate irregularity committed by such 


Court Staff, then suitable disciplinary proceedings be initiated by the concerned 


District Judge/Controlling Officer on the report submitted by Presiding Officer and 


proper intimation be sent to the Hon’ble Court. 


You are, therefore, requested to kindly impress upon all the judicial officers under your 


administrative control to comply with the above directions. 


                         By the Orders of Hon’ble the Chief Justice 


 


   
Sd/- 


   (Anuj Kumar Sangal) 
Registrar General 


 


No.    3864/UHC/SERVER/XXXIV/2014                   Dated: 22/07/2023 
 
 Copy forwarded for information to:  
 


1. P.P.S. to Hon’ble the Chief Justice with the request to place it before His Lordship for kind perusal  
2.    P.S. to Hon’ble Judge(s) with the request to place it before His Lordship for kind perusal.  
3.    P.S. to Registrar General.  
4.    All the Registrars of the Court.  
5. Officer on Special Duty/C.P.C. of the Court. 
6. Secretary, High Court Legal Services Committee of the Court.   
7.    Joint Registrar of the Court. 
8.    All the Deputy Registrars/Librarian/Assistant Registrars/Section Officers of the Court. 
9.   Deputy Registrar (I.T.) of the Court with request to upload it on the Official website of High         


Court of Uttarakhand.  
10.  Guard File.  


 
 
         Sd/- 


            Registrar General 


 








 


 
 
From                         
                Registrar General 
           High Court of Uttarakhand 
             Nainital 
To 


    All District Judges, 
 Principal Judge / Judge, Family Courts 
 Uttarakhand. 


    
C.L. No. 17/UHC/Admin.B/Car-Stickers/2023     Dated 25th July, 2023 


Subject:- Guidelines for issuance of Car Parking Sticker to in-
service Judicial Officers of the State Judiciary, 
Uttarakhand.  


 


Madam/Sir, 


The Hon’ble Court has been pleased to issue Car Parking 


Stickers to in-service Judicial Officers of the State Judiciary. Hon’ble 


Court has also been pleased to issue certain guidelines for this purpose, 


which are as under :-  


1. Car stickers shall be issued by the High Court of Uttarakhand. 


2. These stickers shall be issued only to in-service Judicial Officers of 


State Judiciary, Uttarakhand. At the time of superannuation, 


sticker would have to be returned to the High Court of 


Uttarakhand. 


3.  Only one sticker per Judicial Officer shall be issued. 


4.  Sticker shall be issued for the vehicle which is registered in the 


name of judicial officer, which is being exclusively used by the 


Judicial Officer for his/her official & personal use.  


5.  The sticker shall carry JO Code of the Judicial Officer and car 


number. 


6.  Sticker issued by the High Court shall be affixed on the lower left 


side of the windscreen.  
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7. A Judicial Officer would have to apply for issuance of sticker in 


prescribed proforma (Annexure-A) along with copy of Registration 


Certificate of car, for which the sticker is being requisitioned. The 


Car Sticker will be issued on payment of ₹ 100 (Rupees One 


Hundred only) to be deposited through Treasury Challan. 


8.  Judicial Officers, who are allotted official vehicles can use car 


parking sticker only on such official vehicle and not on personal 


vehicle. 


9.  In case, any Judicial Officer sells off his/her vehicle or ceased to 


use said vehicle, he/she shall ensure that the sticker affixed on the 


vehicle is removed and returned to the High Court of Uttarakhand. 


10.  No duplicate copy of said Car Sticker shall be used by the Judicial 


Officer. Meaning thereby, a printed or modified copy of the said 


Car Sticker, except the Car Sticker provided by the High Court, will 


not be used. In case of any breach, the disciplinary action shall be 


initiated against the concerned Judicial Officer. 


11.  It shall be the personal responsibility and accountability of the 


judicial officer concerned to ensure that Judge Car Sticker is not 


misused in any way. Any misuse would be construed as a 


misconduct and entail disciplinary action. 


                    Yours sincerely, 


 


         (Anuj Kumar Sangal) 
                                                 Registrar General 


 


Copy for information and necessary action to :- 


(i) Director, Uttarakhand Judicial & Legal Academy, Bhowali, Nainital  
(ii) Principal Secretary, Law-cum-LR, Dehradun  
(iii) Chairman, Commercial Tax Tribunal, Dehradun 
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(iv) Chairman, State Transport Appellate Tribunal, Dehradun 
(v) Registrar, State Consumer Redressal Commission, Dehradun 
(vi) Member Secretary, Uttarakhand State Legal Services Authority, Nainital 
(vii) Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District 


Nainital 
(viii) Presiding Officer, Labour Courts, Dehradun, Haridwar & Kashipur, District 


Udham Singh Nagar 
(ix) Presiding Officer, Food Safety Appellate Tribunal, Dehradun &      Haldwani  
(x) Registrar, Public Service Tribunal, Uttarakhand, Dehradun 
(xi) Secretary-cum-Registrar, State Level Police Complaint Authority,       


Dehradun 
(xii) Chairman, Permanent Lok Adalat, Dehradun, Haridwar, Nainital       and 


Udham Singh Nagar 
(xiii) All the Registrars of the Court.  
(xiv) Joint Registrars, Deputy Registrars, Asstt. Registrars & Section Officers of 


the Court.   
(xv) Computer Section of High Court with a request to upload the same in the 


website of the High Court of Uttarakhand 
(xvi) Guard File 
 


                  (Registrar General) 
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Annexure-A 
 


(For use by Judicial Officers of the State of Uttarakhand  
for obtaining Car Parking Stickers) 


 
1. Name, Designation and  


J.O. Code of the applicant. 


 


 


 


2. Registration Number of the 
vehicle for which Car 
Parking Sticker is required. 


 


3. Address of the applicant. 


 


 


 


DECLARATION 


 I hereby certify that the information given by me in the present 


application is correct and no material information has been concealed. I 


also undertake that the above vehicle is in use of me for my official and 


personal purposes. I shall abide by the conditions laid down in Guidelines 


issued vide C.L. No. 17 dated 25.07.2023.  


 
Date:                 Signature of the Applicant  


        
      (Name & Designation) 


            
                Tel. No. 


 
Note: Self-attested copy of the registration certificate of the vehicle and 
Treasury Challan of Rs.100/- are to be attached. 
 
 








From,  
  Registrar General, 
  High Court of Uttarakhand, 
  Nainital. 
To, 


1.   All the District & Sessions Judges, State of Uttarakhand. 
2.    Principal Judge/Judges, Family Courts, State of Uttarakhand. 
3.    Principal Secretary, Legislative & Parliamentary Affairs, Government 


of Uttarakhand, Dehradun. 
4.   Principal Secretary, Law-cum-L.R., Government of Uttarakhand, 


Dehradun. 
5.   Chairman, Commercial Tax Tribunal, F-6, Nehru Colony, Haridwar 


Road, Dehradun. 
6.   Chairman, State Transport Appellate Tribunal, House of Doctor 


PoonamGambhir, Vaidik Kaya AyurvedicCenter, I st Floor, House 
No. 85/1, Laxmi Road, (Near FavvaraChauk), Dehradun. 


7.   Director, Uttarakhand Judicial and Legal Academy, Bhowali, District 
Nainital. 


8.    Legal Advisor to Hon’ble the Governor, Rajbhawan, Dehradun. 
9.    Secretary, Lokayukt, 3/3, Industrial Area, Patel Nagar, Dehradun. 
10.  Registrar, State Consumer Disputes Redressal Commission, House      


No.23/16, Circular Road, Dalanwala, Dehradun, 248001. 
11.  Member-Secretary, Uttarakhand State Legal Services Authority, 


Nainital. 
12.  Presiding Officer, Labour Courts, Dehradun, Haridwar and Kashipur,      


District Udham Singh Nagar. 
13.  Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, 


District Nainital. 
14.  Presiding Officer, Food Safety Appellate Tribunal, Dehradun and 


Haldwani, District Nainital. 
15.  Registrar, Public Service Tribunal, Uttarakhand, Dehradun. 
16.  Secretary-cum-Registrar, State Level Police Complaint Authority,     


Dehradun. 
17.  Chairman, Permanent LokAdalat, Dehradun, Haridwar, Nainital and      


Udham Singh Nagar. 
18.  Legal Advisor to Uttarakhand Public Service Commission, Haridwar. 
19.  Deputy Director (Law), Competition Commission of India, 9th Floor, 


Office Block-1, Kidwai Nagar (East), New Delhi-110023. 
 


C.L.No. 13/ Inspection/2023/                                       Dated:  July 04  , 2023 


Subject: Regarding Order X, Rule  2 of C.P.C. 1908. 
Madam/Sir, 
  On the subject noted above, Hon’ble the Chief Justice is pleased to 
direct that the Civil Courts be advised to explore the possibility of employment of 
the provision of Order X Rule 2 of Civil Procedure Code (CPC) taking reference to 
various Circular letters and Judgments.   
 


(i) C.L. No. 66/VII-d-148-Admin.(D) dt. 24.10.1983 - Page No.(2) 
(ii) G.L. No. 61/VIII h-13, dt. 29.05.1972, by which, all the Courts  
      were directed to follow the provisions of Code of Civil Procedure. 
(iii) (2002)4 SCC 468, Civil Appeal No. 2660/2002, Vikas Aggarwal 


Vs.  Anubha – Para- 8 & 12. 
 
 
 
 
 
 
 
 







                                         
                                         …..2….. 


 
(iv) (2010) 8 SCC 452, Civil Appeal No. 6207/2010, Kapil 


Corpepacks Private Ltd. Vs. Harbans Lal(since Deceased)through 
Lrs – Para - 8-33.                                           


(v) (2012) 6 SCC 430, Civil Appeal No. 4012-13/2012, A. 
Shanmugam Vs. Ariya Kshatriya Rajakula Vamsathu Madalaya 
Nandhavana Paripalanai Sangam Represented by its President & 
Ors – Para - 30.    


(vi) (2017) SCC Online Utt 410, Second Appeal No. 53/2008, Jai  
Bhagwan Verma Vs. Mahesh Lata – Para 7. 
 


  You are, therefore, requested to kindly impress upon Judicial 
Officers to comply with the above circular letters to explore the possibility of 
employment of the provision of Order X, Rule 2 of Civil Procedure Code.  
 
                            Yours sincerely, 


  
Sd/- 


 
                 ( Anuj Kumar Sangal ) 
                    Registrar General 


 


C.L.No. 3477/ Inspection/2023/                                      Dated:  July  04 , 2023 


Copy forwarded for information to:- 
 


1. P.P.S. to Hon’ble the Chief Justice with request to place this Circular  
letter before His Lordship for kind perusal. 


2.  PS(s)/PA(s) to Hon’ble Judge(s) with the request to place the same  
              before His Lordship for kind perusal. 


3.  P.S. to Registrar General. 
4.  All the Registrars of the Court. 
5.  Secretary, High Court Legal Service Committee. 
5.  Officer on Special Duty (O.S.D.) of the Court. 
6.  Librarian of the Court. 
7.  Deputy Registrar (IT), High Court of Uttarakhand, Nainital to upload    
     the Circular Letter on the official website of the Court. 
8.  Guard File. 
 
 
 


                                                                            Registrar General 


 
 








 


 


From,  
Registrar General, 
High Court of Uttarakhand,  
Nainital.  


To, 


1. All the District Judges, State Judiciary Uttarakhand.  
2. Principal Judge/ Judges, Family Courts, State Judiciary Uttarakhand.  
3. Principal Secretary, Legislative & Parliamentary Affairs, Government of Uttarakhand, Dehradun.  
4. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun.  
5. Chairman, Commercial Tax Tribunal, F-6, Nehru Colony, Haridwar Road, Dehradun. 
6. Chairman, State Transport Appellate Tribunal, House of Doctor Poonam Gambhir,Vaidik Kaya Ayurvedic Centre, 


Ist Floor, House No.85/1, Laxmi Road, (Near Favvara Chauk), Dehradun.  
7. Director, Uttarakhand Judicial and Legal Academy, Bhowali, District Nainital.  
8. Legal Advisor to Hon’ble the Governor, Raj Bhawan, Dehradun.  
9. Secretary, Lokayukt, 3/3, Industrial Area, Patel Nagar, Dehradun.  
10. Registrar, State Consumer Disputes Redressal Commission, H.N. 23/16, Circular Road, Dalanwala, Dehradun.  
11. Member-Secretary, Uttarakhand State Legal Services Authority, Nainital.  
12. Presiding Officer, Labour Courts, Dehradun, Haridwar and Kashipur, District Udham Singh Nagar.  
13. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital.  
14. Presiding Officer, Food Safety Appellate Tribunal, Dehradun and Haldwani, District Nainital.  
15. Registrar, Public Service Tribunal, Uttarakhand, Dehradun.  
16. Secretary-cum-Registrar, State Level Police Complaint Authority, Dehradun.  
17. Chairman, Permanent Lok Adalat, Dehradun, Haridwar, Nainital and Udham Singh Nagar.  
18. Legal Advisor to Uttarakhand Public Service Commission, Haridwar.  
19. Chairman, Uttarakhand Co-operative Tribunal, Dehradun.  


C.L. No.  22/UHC/Admin.A/2023                   Dated:  September  05, 2023.  


Sub:        Arrangement of Business by the Presiding Officers. 


Sir/Madam, 


With regard to the subject noted above, and in continuation of Circular Letter No. 


6392/Admin.A/UHC/2002 dated 20.12.2002, I am directed to communicate the directions issued by the 


Hon’ble Court that Presiding Officers shall arrange the business of their respective Courts so as to supply 


the work for the full-time of their dais sittings, as provided in Rule 10 of General Rules (Civil), 1957.  


    Yours sincerely,  


                      Sd/- 
         (Anuj Kumar Sangal) 


                 Registrar General   
           27.05.2022 


No.  4960/UHC/Admin.A/2023                                        Dated: September  05, 2023. 


Copy forwarded for information to:  


1. P.P.S. to Hon’ble the Chief Justice with the request to place it before His Lordship for kind perusal. 
2. P.S. to Hon’ble Judge(s) with the request to place it before His Lordship for kind perusal.  
3. P.S. to Registrar General.  
4. All the Registrars of the Court.  
5. Joint Registrar/Deputy Registrars/Librarian/Assistant Registrar (Inspection Section). 
6. Deputy Registrar (I.T.) of the Court with request to upload it on the Official website of High Court of Uttarakhand.  
7. Guard File.  


                             
Registrar General  


 








 
From,  


Registrar General, 
High Court of Uttarakhand,  
Nainital.  


To, 


1. All the District Judges, State Judiciary Uttarakhand.  
2. Principal Judge/ Judges, Family Courts, State Judiciary Uttarakhand.  
3. Principal Secretary, Legislative & Parliamentary Affairs, Government of Uttarakhand, Dehradun.  
4. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun.  
5. Chairman, Commercial Tax Tribunal, F-6, Nehru Colony, Haridwar Road, Dehradun. 
6. Chairman, State Transport Appellate Tribunal, House of Doctor Poonam Gambhir,Vaidik Kaya 


Ayurvedic Centre, Ist Floor, House No.85/1, Laxmi Road, (Near Favvara Chauk), Dehradun.  
7. Director, Uttarakhand Judicial and Legal Academy, Bhowali, District Nainital.  
8. Legal Advisor to Hon’ble the Governor, Raj Bhawan, Dehradun.  
9. Secretary, Lokayukt, 3/3, Industrial Area, Patel Nagar, Dehradun.  
10. Registrar, State Consumer Disputes Redressal Commission, H.N. 23/16, Circular Road, Dalanwala, 


Dehradun.  
11. Member-Secretary, Uttarakhand State Legal Services Authority, Nainital.  
12. Presiding Officer, Labour Courts, Dehradun, Haridwar and Kashipur, District Udham Singh Nagar.  
13. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital.  
14. Presiding Officer, Food Safety Appellate Tribunal, Dehradun and Haldwani, District Nainital.  
15. Registrar, Public Service Tribunal, Uttarakhand, Dehradun.  
16. Secretary-cum-Registrar, State Level Police Complaint Authority, Dehradun.  
17. Chairman, Permanent Lok Adalat, Dehradun, Haridwar, Nainital and Udham Singh Nagar.  
18. Legal Advisor to Uttarakhand Public Service Commission, Haridwar.  
19. Chairman, Uttarakhand Co-operative Tribunal, Dehradun.  


C.L. No.  23/UHC/Admin.A/2023                                   Dated:  September   05, 2023.  


Sub:        Presentation of adjournment and other applications on the date of listing of cases. 


Sir/Madam, 


With regard to the subject noted above, I am directed to communicate the directions issued by the 


Hon’ble Court that Rule 17 of the General Rules (Civil), 1957 applies only for urgent applications and Rule 


32 applies for applications and petitions presented before the Munsarim.  


Any adjournment and other application, which is to be filed in a case listed for that day would have 


to be filed prior to the sitting of the Court on that day or at the time, when the case is called out for the first 


time. Time of application fixed by the District Judge or the Court concerned is not applicable for the 


applications to be filed in the cases on board.  


     Yours sincerely,  


                      Sd/- 
         (Anuj Kumar Sangal) 


                 Registrar General   


No.  4961/UHC/Admin.A/2023                                         Dated: September 05, 2023. 


Copy forwarded for information to:  


1. P.P.S. to Hon’ble the Chief Justice with the request to place it before His Lordship for kind perusal. 
 
 







 
 
2. P.S. to Hon’ble Judge(s) with the request to place it before His Lordship for kind perusal.  
3. P.S. to Registrar General.  
4. All the Registrars of the Court.  
5. Joint Registrar/Deputy Registrars/Librarian/Assistant Registrar (Inspection Section) of the Court. 
6. Deputy Registrar (I.T.) of the Court with request to upload it on the Official website of High Court 


of  Uttarakhand.  
7. Guard File.  


 
 


                                                    
Registrar General  
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REPORTABLE 


 


IN THE SUPREME COURT OF INDIA 


CRIMINAL APPELLATE JURISDICTION 


CRIMINAL APPEAL NOS. 1271-1272 OF 2018  


 


MUNNA PANDEY                  …APPELLANT 


  


     VERSUS 


 


STATE OF BIHAR          …RESPONDENT 


 


 


 


 


 


 


J U D G M E N T 


 


J.B. PARDIWALA, J. : 


 


“A fair trial is one in which the rules of evidence are 


honored, the accused has competent counsel, and the judge 


enforces the proper court room procedures - a trial in which every 


assumption can be challenged.”  


─ Harry Browne  


1.  These appeals are at the instance of a convict accused 


sentenced to death for the offence of rape and murder of a        


10-year old girl named “X” and are directed against a common 
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judgment and order passed by the High Court of Judicature at 


Patna dated 10.04.2018 in the Death Reference No. 4 of 2017 


with Criminal Appeal (DB) No. 358 of 2017 by which the High 


Court dismissed the Criminal Appeal filed by the appellant 


convict herein and thereby confirmed the judgment of conviction 


and sentence of death  passed by the Additional Sessions Judge-


I, Bhagalpur in the Sessions Trial No. 581 of 2015 for the offence 


punishable under Sections 302 and 376 resply of the Indian 


Penal Code (for short, ‘IPC’)  and Section 4 of the Protection of 


Children from Sexual Offences Act, 2012 (for short, ‘POCSO 


Act’). 


2. Before we proceed to give a fair idea as regards the 


prosecution case, it has to be mentioned that the High Court 


had before it not only the appeal filed by the accused but also a 


reference made by the Sessions Court for confirmation of the 


capital sentence under Section 366 of the Code of Criminal 


Procedure, 1973 (CrPC). Time and again this Court has pointed 


out that on a reference for confirmation of the sentence of death, 


the High Court is under an obligation to proceed in accordance 


with the provisions of Sections 367 and 368 resply of the CrPC. 


Under these Sections the High Court must not only see whether 


the order passed by the Sessions Court is correct but it is under 


an obligation to examine the entire evidence for itself, apart from  
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and independently of the Sessions Court's appraisal and 


assessment of that evidence. From the long line of decisions 


which have taken this view it would be enough to refer to the 


decisions in Jumman v. State of Punjab, AIR 1957 SC 


469; Rama Shankar Singh @ Ram Shankar Roy v. State of 


West Bengal,  AIR 1962 SC 1239; and Bhupendra 


Singh v. State of Punjab, AIR 1968 SC 1438. 


FACTS OF THE CASE 


3. The facts of the case as recorded by the High Court in its 


impugned judgment are stated hereinbelow:- 


“3. Short fact of the case is that on 01.06.2015 at about 
12:45 PM, fardbeyan of Kiran Devi (P.W.2) wife of Arvind 


Sah and mother of the victim was recorded by Sub-
Inspector of Police-cum-S.H.O. Smt. Rita Kumari of Sabour 
Police Station. The fardbeyan was recorded in the house 
of Nawal Kishore Ojha @ Fuchan Pandey. Nawal Kishore 
Ojha @ Fuchan Pandey is the own brother of the appellant 
and in the said house, there were two rooms and one 


room, from where dead body was recovered, was in 
possession of the appellant. In the fardbeyan, the 
informant/P.W.2 stated that on preceding date i.e. 
31.05.2015, she was in the house of her late sister 
Shakila Devi in the village Jamunia Parbatta. On the 
same date at about 12:00 noon, her elder daughter 


namely Priya Kumari (P.W.3) telephonically informed her 
that her younger sister (victim) was missing. Thereafter, 
she immediately moved for Sabour. After arrival in her 
house in village Sabour, her elder daughter Priya 
informed her that the victim had gone to watch television 
in the house of Munna Pandey (appellant). When she did 


not return till 11:00 AM, only thereafter, she (Priya) 
informed the informant. While the informant went to the 
house of Munna Pandey (appellant) in search of her 
daughter, she found that the house of Munna Pandey 
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(appellant) was locked. Thereafter, with some villagers, 
the informant vigorously searched her daughter, but she 
(victim) could not be traced. When Munna Pandey 
(appellant) was asked to open the lock, he told that key 


was not with him. Thereafter, she telephoned Fuchan 
Pandey (brother of appellant Munna Pandey), who at the 
relevant time was staying in his in-laws’ house. On 01-
06-2015, Nawal Kishore Ojha @ Fuchan Pandey at about 
12:00 noon came to his house and opened the lock of his 
room. In the said room, Pritam Tiwary son of Dilip Tiwary, 


resident of village Shobhapur, P.S. Rajmahal, District – 
Sahebganj had concealed himself. The lock of the room 
was opened from the outside. When lock of the room of 
Munna Pandey (appellant) was opened, dead body of the 
daughter of the informant was found beneath the bed. 
The informant claimed that Pritam Tiwary and Munna 


Pandey (appellant) both after committing rape with her 11 
years old daughter by way of throttling had killed her and 
the dead body was concealed in his room. The fardbeyan 
was read over to the informant and after finding it correct, 
she, in presence of Babloo Sao (P.W.1), son of informant’s 
sister of village Jamunia, P.S. Parbatta, Naugachia, put 


her signature.” 


 


4. On the basis of the complaint (Fardbeyan) lodged by the 


mother of the victim PW 2 – Kiran Devi, the police registered a 


formal First Information Report (FIR) on the very same day i.e. 


on 01.06.2015 at 3.00 pm at the Sabour Police Station as Case 


No. 106 of 2015 for the offence punishable under Sections 


376(D), 302, 201 read with Section 34 of the IPC and Section 4 


of the POCSO Act against the appellant herein and co-accused 


Pritam Tiwari (brother-in-law of the elder brother of the 


appellant namely Naval Kishore Ojha @ Fuchan Pandey). 
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5. On conclusion of the investigation, charge sheet was filed 


against the appellant herein and the co-accused named above.  


As the offence was exclusively trialable by a Sessions Judge, the 


case stood committed by the Magistrate to the Court of Sessions 


under the provisions of Section 209 of the CrPC and upon 


committal, the same came to be registered as the Sessions Trial 


No. 581 of 2015 in the Court of the First Additional District and 


Sessions Judge, Bhagalpur.  


6. The Trial Court framed charge vide order dated 


04.11.2015 against the appellant and the co-accused for the 


offence punishable under Sections 376(2)(g), 302 read with 


Section 34, 120B of the IPC and Section 4 of the POCSO Act.  


7. After framing of the charge, the co-accused namely 


Pritam Tiwari raised the plea of being a juvenile. In such 


circumstances, his case was separated vide order dated 


03.02.2016 passed by the Trial Court and was referred to the 


Juvenile Justice Board, Bhagalpur. The Trial Court proceeded 


only against the appellant convict herein. 


8. In the course of the trial, the prosecution led the following 


oral evidence:- 


(a) PW 1 Babloo Saw is the cousin brother of the 


deceased and son of sister of the First Informant at 
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whose place, the informant had gone on 31.05.2015. 


This witness proved his signature on the fardbeyan, 


which was marked as Ext. 1 and he also proved the 


signature of Kiran Devi/P.W.2 (informant) of the case, 


which was marked as Ext. 1/1.  


(b) PW 2 Kiran Devi is the informant and mother of 


the deceased.  


(c)  PW 3 Priya Kumari is the elder daughter of the 


informant and also the elder sister of the deceased.  


(d) PW 4 Dr. Sandeep Lal, who at the relevant time, 


was posted in the Jawaharlal Nehru Medical College and 


Hospital, Bhagalpur conducted the post-mortem 


examination on the dead body of the deceased.  


(e)  PW 5 Rita Kumari is the investigating officer and 


she recorded the fardbeyan of the informant.  


(f)  PW 6 Vijay Prasad Sah is a co-villager and he 


deposed that in his presence, the dead body was 


recovered from the room of the appellant. 


9. Upon conclusion of recording of the oral evidence, the 


further statement of the appellant convict was recorded by the 
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Trial Court under Section 313 of the CrPC. The appellant convict 


stated as under:- 


“I am innocent. I have been falsely implicated. I was not 
living in the house from where the dead body was 


recovered. I was residing in a rented house situated in 
Mali Tola. I executed a deed in favour of my brother 
Fuchan Pandey relating to an parental house situated at 
Thatheri Tola and my brother Fuchan Pandey was living 
in the house from where the dead body was recovered.” 


 


10. Upon appreciation of the oral and documentary evidence 


on record, the Trial Court recorded a finding that the appellant 


herein was guilty of the offence he was charged with.  The Trial 


Court treated the case as one falling under the category of 


“rarest of the rare cases” and sentenced the appellant to death. 


11. The appellant herein being aggrieved with the judgment 


and order of conviction and capital sentence passed by the Trial 


Court went in appeal before the High Court.  The High Court 


dismissed the appeal filed by the appellant convict and 


confirmed the capital sentence imposed by the Trial Court in the 


Death Reference No. 4 of 2017.  


12. In such circumstances referred to above, the appellant 


convict is here before this Court with the present appeals. 
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SUBMISSIONS OF THE APPELLANT 


13. Dr. Aditya Sondhi, the learned senior counsel appearing 


for the appellant convict, made the following submissions:- 


   “1 . Case purely of circumstantial evidence 


1.1 The case against the Appellant, Munna Pandey is 


based only on the last seen evidence and the conduct of 
the Appellant and hence entirely circumstantial in nature. 
It is a well established principle settled by this Hon’ble 
Court that in cases of circumstantial evidence, the 
circumstances against the accused ought to be conclusive 
in nature and there must be a chain of evidence so 


complete as not to leave any reasonable ground for the 
conclusion consistent with the innocence of the accused 
and must show that in all human probability the act must 
have been done by the accused. 


2. Failure to conduct medical examination u/s 53A 


CrPC is fatal to the case of the prosecution. 


2.1 Medical examination of the accused u/s 53A of 
CrPC is required in cases of rape. Even though the 
Appellant was taken to the hospital for the treatment of 
his injuries incurred during the time of arrest, he was not 


subjected to any such medical examination where his 
samples were collected for the purpose of DNA 
examination. 
2.2 In cases of rape where the victim is dead and the 
offence is sought to be established only by circumstantial 
evidence, medical evidence assumes great importance. 


The failure of the prosecution to subject the appellant to 
medical examination is fatal to the prosecution’s case. 
(Chotkau v State of Uttar Pradesh 2022 SCCOnline SC 
1313 para 81,82) 


2.3 If no DNA examination is conducted and if no 


reasonable explanation is provided by the prosecution for 
not conducting a DNA examination, adverse 
consequences would fall on the prosecution. Moreover, if 
reasonable grounds for believing that an examination of 
the accused will not afford evidence as to the commission 
of an offence, it is quite unlikely that a charge-sheet 


would even be filed against the accused for committing 
an offence of rape. (Rajendra Prahladrao Wasnik v State 
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of Maharashtra (2019) 12 SCC 495 para 49-57; Prakash 
Nishad @ Kewat v State of Maharashtra 2023 SCCOnline 
SC 666 para 57,58.59) 


3. Prosecution did not place on record the 


exculpatory evidence against the Appellant 


3.1 The underwear of the Appellant was seized by the 
police on 01.06.2023 at 11:45 pm [Ex 6 (Seizure memo)], 


and the underwear of the deceased was seized on 
01.06.2015 at 11:00 pm [Ex 6/1 (Seizure memo)]. 


However, the prosecution failed to prove if they were sent 
to the Forensic Science Laboratory for examination. 


3.2 As per the order dated 29.06.2015, a letter on 
behalf of the officer in-charge of PS Sabour was filed 
before the Ld Trial Court seeking permission to send the 
articles to FSL Patna for examination. However PW5, 
Reeta Kumari, the IO in her cross examination before the 
Trial Court on 24.10.2016 admitted that she followed the 


instructions of her senior police officer and did not receive 
any FSL report. [PW5 para 8] 


3.3 Further the vaginal swab of the deceased collected 
at the time of post-mortem was sent by PW 4, Dr Sandeep 
Lal to the pathology lab for examination. [Ex 2 (Post- 


mortem report)]. However, the pathological report which 
states that ‘spermatozoa not found’  was not produced by 
the prosecution as evidence at the time of trial. 


4. Last seen evidence not conclusively proved 


against the Appellant 


4.1 All the witnesses in their 161 statement stated 
that the victim was last seen with Pritam Tiwari. 
However, PW1, PW2 and PW3 in their Court testimony, 


which was recorded 3 months after Pritam Tiwari was 
declared a Juvenile by the Juvenile Justice Board [Ex A 


(order of the JJB)] improved their statement and said 
that it was Munna Pandey and not Pritam Tiwari.  


However, this was not corroborated by the independent 
witness Vijay Sah (PW6). The said improvement on the 
part of the interested witnesses could be motivated by the 
fact that Pritam Tiwari (who was caught red handed) 
was now only going to be subjected to a lenient 
punishment under the Juvenile Justice Act, 2000 and 
therefore the Appellant alone remained accused in the 


subject case. 
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4.2 There are material contradictions in PW3’s court 
testimony and her 161 statement. In her 161 statement 
she states that Pritam Tiwari came to her house at 09:00 
am and took the victim along with him to watch TV and 


after 2 hours she saw Pritam Tiwari locking the grill of the 
verandah. Whereas in her Court testimony, she states 
that Munna Pandey was last seen with the victim. PW3 
was confronted with this particular contradiction by the 
defense counsel during her cross- examination but PW3 
does not provide any reason for the said contradiction. 


4.3 PW2 in her Fardbeyan [Ex 1] which was recorded 
right after the victim’s body was recovered does not 
mention anything about the Appellant in the context of a 
last seen evidence but improves her testimony in Court to 


state that the Appellant was last seen with the victim. 
PW2 was confronted with this improvement in her cross 
examination, where she merely stated that she had told 
that Munna Pandey had spoken to her daughter PW3 and 
that she did not state in her fardbeyan that PW3 saw 
Munna Pandey locking the door. This Hon’ble Court has 


held that especially in cases involving heinous crimes, 
where there is inadequate cross-examination by the 
defense counsel, the Trial Courts cannot be a mute 
spectator and they have the power and duty under 
Section 165 of the Evidence Act, 1872 to discover relevant 
facts when witnesses are not properly cross-


examined.(Rahul v State of NCT of Delhi (2023) 1 SCC 83 
para 42-45) 


4.4 As per the case of the prosecution, on 31.05.2015 
at 09:00 when the Appellant came to the house of PW3 to 
take the victim, the following persons were in the house 
- the victim, PW3 and Kushboo Devi (her aunt). However 
Kushboo Devi, the aunt was not examined as a last seen 
witness but only PW3 (a minor) was examined by the 


prosecution to prove its case. 
 


4.5   In cases where the child witness’s testimony 
regarding last seen evidence is inconsistent and when the 
material witnesses are not examined by the prosecution, 
the Court has rightly disbelieved the last seen evidence. 
(Digamber Vaishnav v State of Chhatisgarh (2019) 4 SCC 
522 para 40-43) 
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5. Conduct of the accused at the relevant time 


5.1 Frequent quarrels used to take place between 
Naval Kishore Ojha @ Fucchan Pandey and Munna 
Pandey and hence they have been residing separately.  


Munna Pandey was residing separately in a different 
house in Mali Tola. Fuchhan Pandey handed over the key 
to his house to Pritam Tiwari and Pritam Tiwari was 
residing in the house of Fucchan Pandey for the past 2 to 
3 months. Further, Munna Pandey was called from 
elsewhere by the villagers every time, indicating that he 


did not reside in the said house.  


5.2 As per the spot map and the spot mahazar, the 
building consists of an outer iron grill door, a verandah, 1 
room in the north and 1 in the south. The room in the north 
belongs to Fuchhan Pandey and the room in the south 
belongs to Munna Pandey. Pritam was found inside the 
room of Fucchan Pandey and the victim was found in the 


room of Munna Pandey. The room of Munna Pandey also 
had 2 windows without any iron grill but only an outer 
wooden panel which was open. One window opened to 
the verandah and the other window opened towards the 
main road. The TV was in the room of Fucchan Pandey 
where Pritam was admittedly residing.  


5.3 The lock of the outer iron grill was broken open by 
the villagers. The room of Fuchhan Pandey, where Pritam 
Tiwari was present was locked from inside. The door of 
Munna Pandey’s room was opened by the keys brought 
by Fuchhan Pandey on 01.06.2015 [Ex 1]. 


5.4  As per the case of the prosecution, the door of 
Munna Pandey’s room was opened by the villagers after 


they snatched the keys from Munna Pandey although he 
claimed that he did not have the keys to the house on the 
previous day. As per the prosecution, this raised serious 
doubts regarding his conduct. It is pertinent to note that 
this suspicious conduct is not corroborated by the 
independent witness PW6. Further, the villagers Manoj, 


Anil and Murrai who allegedly snatched the keys from 
Munna Pandey were not examined by the prosecution. It 
is pertinent to note that Munna Pandey did not flee from 
the village overnight or on the next day when the dead 
body of the victim was recovered. Further this particular 
circumstance that the Appellant refused to give the keys 


to the villagers and threatened them with a case of 
dacoity was not put to him during his 313 statement. This 
Hon’ble Court has repeatedly held that the circumstances 
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not put to the accused in his 313 examination cannot be 
relied upon.(Sharad Birdichand Sarda v State of 
Maharashtra (1984) 4 SCC 116 para 145) 


6. Alleged Confession of Pritam Tiwari implicating 


Munna Pandey cannot be relied upon 


6.1 As per the prosecution, right after Pritam Tiwari 
was found in the house of Fucchan Pandey by the 


villagers; he confessed to his crime and stated that he 
along with Munna Pandey committed the offence against 
the deceased. However, the said confession was made 
after he was beaten by the police officers and was made 
in the presence of police officers. Due to the bar u/s 26 
of the Evidence Act, the said confession cannot be relied 


upon the Courts. Further this alleged confession is not 
corroborated by the testimony of the independent witness 
Vijay Sah (PW6). Pritam Tiwari was also not deposed as 
a witness in this regard. 


7. 313 examination of the Appellant was not 


conducted in a proper manner 


7.1 Many crucial circumstances were not put to the 


Appellant in his 313 examination, though were 


considered as incriminating for the purpose of holding the 


appellant guilty of the offence. Those are as under:- 


● The circumstance of PW3 seeing the Appellant lock the 
grill and the door of his room 


● The circumstance that the Appellant gave false 
information to PW3 that the victim had already left after 
watching TV 


● The circumstance of the accused refusing to open the 


door as he did not have the key 


● The circumstance of the Appellant giving the keys to the 
villagers after he was assaulted 


● The circumstance of the alleged extra-judicial 
confession made by the co-accused Pritam Tiwari 


implicating the Appellant 


7.2 This Hon’ble Court has consistently held that the 
circumstances not put to the Appellant cannot be relied 
upon to convict an accused 
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8. Flaws in the judgment of the Trial Court and the 


High Court 


8.1 The Trial Court in its judgment makes only a brief 


discussion of the evidence and erroneously records that 
Pritam Tiwari and Munna Pandey were found inside the 
house. 


8.2 The High of Judicature at Patna, in the impugned 
judgment [at para 9]; observes that it is prima facie 


satisfied that the Trial Court has not committed any error 
in both convicting the Appellant and sentencing him to 
death. In its said prima facie opinion on the matter it 
heavily relies on the deposition of interested witnesses 
PW1, PW2 and PW3 all of whom improved their versions. 


The High Court has disregarded the evidence of the 
independent witness and also the absence of material 
evidence, compliance with section 53A requirements, the 
absence of FSL report and pathological report. Hence the 
said judgment suffers from perversity and is contrary to 
the law 


9. Mitigation 


 


9.1 Without prejudice to the above submissions on 
merits, the Courts below have incorrectly sentenced the 
Appellant to undergo the sentence of death. 


9.2 The Appellant has filed a mitigation report along 


with the affidavits of the family members and the 
villagers before this Hon’ble Court vide IA No 172211 of 
2022. The following are the mitigating circumstances of 
the Appellant: 


(i)   No criminal antecedents;  


 


(ii) Satisfactory jail conduct as certified by the 
Superintendent of Shahid Jubba Sahni Central Jail, 
Bhagalpur; 


(iii) Family impact - since his arrest, his family 
including his wife Sangeeta and his 2 sons - Krishna (18 


years at the time of incident) and Balram (12 years at the 
time of incident) were ostracized from the village and they 
have been residing with Sangeeta’s parents in village 
Panchkathiya, Bihar  


(iv) Continued family ties   
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(v) Strong community links - Munna Pandey’s wife 
Sangeeta was elected as the ward councilor in 2010. As 
per the affidavit of Mohd. Aktar @ Pairu Miyan (resident 


of village Sabour) the Appellant worked actively for the 
community alongside his wife. He was considered 
resourceful and many villagers approached him with their 
problems in the village. 


(vi) Age of the Appellant - he is currently 56 years old  


(vii) Strong probability of reformation”   
       (Emphasis supplied) 


 
 


14. In such circumstances, referred to above, the learned 


counsel prayed that there being merit in his appeals, the same 


be allowed and the judgment and order of conviction and capital 


sentence be set aside and the appellant may be acquitted of all 


the charges. 


SUBMISSIONS ON BEHALF OF THE PROSECUTION 


15. On the other hand, these appeals were vehemently 


opposed by Mr. Samir Ali Khan, the learned counsel appearing 


on behalf of the State. He submitted that no error, not to speak 


of any error of law, could be said to have been committed by the 


Courts below in holding the appellant guilty of the offence 


charged with and treating the case to be one falling under the 


category of “rarest of the rare cases”. 
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16. The learned counsel laid much stress on the fact that it 


was the appellant who visited the house of the victim at 9 o’clock 


in the morning of 31.05.2015 and lured the victim to come to 


his house to watch TV. It was argued that all the witnesses have 


deposed that the victim went to the house of the appellant in the 


morning on 31.05.2015 to watch TV and thereafter she went 


missing. He submitted that the sister of the victim namely Priya 


Kumari (PW 3) immediately informed her mother Kiran Devi (PW 


2) who at the relevant point of time was at the house of her sister 


at a different village. No sooner the mother of the victim came to 


know that her daughter was missing, then she immediately 


rushed back to her house and started enquiring as regards the 


whereabouts of her minor daughter.  It was argued that the 


victim could be said to have been last seen with the appellant.  


It was also argued that when the house was opened, the dead 


body of the victim was recovered beneath a cot and the room 


from where the dead body was recovered was of the ownership 


of the appellant.  He submitted that it was for the appellant to 


explain, how the dead body of the victim was recovered from the 


room of his house over which he had full control. It was also 


argued that the PW 3 Priya Kumari in her deposition stated that 


she had seen the appellant locking the door of his room. This is 


suggestive of the fact that the keys of the room were with the 
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appellant. The learned counsel submitted that the facts 


established are consistent only with the hypothesis of the guilt 


of the appellant convict and are of a conclusive nature and 


tendency. He submitted that the chain of evidence is so complete 


that it does not leave any reasonable ground for the conclusion 


consistent with the innocence of the accused.  


17. In such circumstances referred to above, the learned 


counsel prayed that there being no merit in these appeals, those 


may be dismissed. 


ANALYSIS 


18. Having heard the learned counsel appearing for the 


parties and having gone through the materials on record, the 


only question that falls for our consideration is whether the High 


Court committed any error in passing the impugned judgment? 


19.  The case on hand is one of a very gruesome rape and 


murder of a 10-year old girl. It is the case of the prosecution that 


on the fateful day the victim had gone to the house of the 


appellant to watch TV. According to the prosecution, it is the 


appellant who came to the house of the victim and persuaded 


her to come at his house to watch TV.  The elder sister of the 


victim, PW 3 Priya Kumari was at home when her younger sister 


left for the house of the appellant to watch TV. When the younger 
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sister did not come back to her house, Priya Kumari started 


searching for her and as her efforts failed to know the 


whereabouts of her younger sister, she immediately informed 


her mother Kiran Devi (the first informant).  At the relevant time, 


Kiran Devi was at the house of her elder sister namely Shakila 


Devi at Jamunia Parbatta. The PW1 Babloo Saw is the son of 


Shakila Devi. The PW 2 Kiran Devi happens to be the mousi of 


PW 1 Babloo Saw. It is the case of the prosecution that while 


Kiran Devi was at the house of her elder sister Shakila Devi, she 


was informed by Priya Kumari on telephone that the victim had 


gone to the house of the appellant in the morning to watch TV 


and thereafter she went missing. It was PW 1 Babloo Saw who 


brought Kiran Devi on his motorcycle back to her village i.e. her 


house. 


20. We shall now look into the findings recorded by the High 


Court in its impugned judgment. To put it in other words, the 


circumstances relied upon by the High Court and the line of 


reasoning to hold the appellant herein guilty of the alleged crime 


is as follows:-   


“9 . … To start with, it would be firstly necessary to 
examine the first hand information, which has come 
from the mouth of elder daughter of the informant i.e. 
P.W.3 namely Priya Kumari. She was the main witness, 
who had seen that appellant had persuaded and 
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enticed the victim to go with him on the pretext of 
witnessing T.V. serial. 


10. … Munna Pandey (appellant) carried the victim, at 
that time, it was about 9:00 AM (morning). After 
preparing food, she went to call the victim to the house 
of Munna Pandey (appellant), then she saw that Munna 


Pandey (appellant) was putting lock on his door. She 
saw that Munna Pandey (appellant), after putting lock 
on his room, was coming out. When she reached near 
the gate, till that time, Munna Pandey (appellant), after 
putting lock on gate also, was trying to move, then she 
asked Munna Pandey as to where is the victim, Munna 


Pandey (appellant) replied that she, after witnessing 
T.V., had already gone. P.W.3 thereafter returned back 
to her house and tried to search nearby. When she did 
not find the victim then she made telephone call to her 
mother (P.W.2, Kiran Devi) and informed her. Her mother 
on the same date came back with her (Priya) cousin 


brother Babloo (P.W.1). Again, this witness narrated 
everything to her mother. Thereafter, she, her mother, 
aunt and cousin brother Babloo, all jointly started to 
search, but the victim was not traced, then they went to 
the house of Munna Pandey (appellant), where it was 
noticed that there was lock on the room of Munna 


Pandey (appellant). Outer gate was also locked. 
Thereafter, she inquired from other villagers, on which, 
villagers called Munna Pandey, then he came. The 
appellant was inquired by villagers and her mother 
(P.W.2) also regarding the victim. The appellant said that 
he was not having the key of the room. After noticing this 


fact, the villagers said that if he was not having key, 
they will break the lock. On which, the appellant 
threatened them for implicating in dacoity case, if lock is 
broken. Munna Pandey (appellant) also stated that 
Pritam (co-accused) was also not being located and he 
said that it appears that he had gone somewhere with 


the victim. On the strength of such statement of Munna 
Pandey (appellant), they started to search Pritam also, 
however; he could not be traced and thereafter, they 
returned back to their house and again they went to the 
house of Munna Pandey (appellant), where she noticed 
that some light was coming from inside the house of 


Fuchan Pandey. Thereafter, the villagers raised some 
suspicion, as if, in the room, there was someone. Munna 
Pandey (appellant) was again asked to break the lock, 
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then he said that key was lying with Fuchan Pandey. 
Villagers thereafter telephoned Fuchan, at that very 
time, he was in his in-laws’ house. Fuchan over 
telephone informed that in the morning, he would come. 


Since by 8:00 AM, Fuchan did not arrive, P.W.3 with her 
mother went to Sabour Police Station, however; in the 
meanwhile, Fuchan reached to his house. Villagers by 
using force also pushed Munna and carried him to the 
said place. Thereafter, police also arrived there. Lock of 
outer gate was broken. Thereafter, the key of the room 


was provided by Munna Pandey (appellant). From the 
room of Fuchan, Pritam Tiwary came out. In presence of 
the Police and villagers, Pritam was inquired as to where 
was the victim, then he explained that victim was in the 
room of Munna Pandey (appellant). Pritam also said that 
he and Munna Pandey both had jointly raped the victim 


and thereafter, killed her. Dead body of the victim was 
found beneath the bed of Munna Pandey (appellant). Her 
body was undressed. Her urinal portion was swollen 
and blood had come out. She had also dispersed her 
waste (potty) and it was also swollen. Police carried the 
dead body. She claimed to identify both accused 


persons, which includes appellant. In cross-examination 
in paragraph – 2, she stated that her father was living 
in Gujarat. She further stated that Fuchan Pandey is 
also known as Nawal Kishore Ojha. In paragraph – 7 of 
her cross-examination, she claimed that she had seen 
television in the room, where there was a bed, almirah 


including fan. In paragraph – 8, she further stated that 
she was visiting the said room and stated that Munna 
Pandey (appellant) was her neighbour. In paragraph – 
9, she explained that in search of the victim, they had 
gone to several places including block, chowk, station 
Sabour etc. In paragraph 12, she stated that Fuchan 


Pandey and Munna Pandey (appellant) were the full 
brothers and both brothers were having one room each 
in their share. She stated in paragraph 12 that Munna 
Pandey (appellant) was virtually residing somewhere 
else and usually he was visiting to his room (place of 
occurrence). She further stated that she was not 


knowing about the rented house of Munna Pandey 
(appellant). Again, in paragraph 12 itself, she deposed 
that earlier there was no complaint against Munna 
Pandey (appellant). It is necessary to indicate that there 
was no complaint against the appellant prior to the 
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occurrence, which suggests that it was not a case of 
false implication due to any old animosity. Of course, her 
attention to her previous statement was drawn in 
paragraph 13 of her cross-examination, but while the 


investigating officer was being examined, no 
contradiction was drawn and as such, there is no need 
to take note of such so called minor inconsistencies. She 
denied the suggestion that she had given false evidence 
and falsely implicated the appellant. On examination of 
entire evidence of P.W.3, it is evident that though this 


witness was cross-examined at length, nothing could be 
extracted to create any doubt on her evidence.  


11. … Munna Pandey (appellant) was also called by 
villagers. When the villagers asked Fuchan to open lock, 
Fuchan replied that he was not having key. Villagers 
thereafter started to assault Munna Pandey and asked 
him to break the lock. When villagers broke one of the 
lock, then Munna Pandey (appellant) took out the key 


and from that key, lock of Fuchan’s door was opened, 
however; the room was closed from inside. When the 
door was pushed, it was opened by Pritam and he 
concealed himself. All villagers entered into the house. 
Police also arrived. Pritam was apprehended. When 
Pritam was being assaulted, police had arrived there. 


Lock of room of Munna was also opened by the villagers. 
From the room of Munna Pandey (appellant), dead body 
of the victim was recovered. Age of victim was 11 years 
old and dead body was kept beneath the bed and police 
took out the dead body from beneath the bed. The 
informant started crying. She further stated that the 


cloth of her daughter from lower portion was removed. 
She noticed that urinal portion of her daughter was 
ruptured and she also noticed potty there. She stated 
that the anus was also ruptured. The face was swollen 
and on cheek also, there was sign of injury. Villagers 
thereafter started to assault Munna, Pritam and Fuchan. 


Pritam, in presence of the Police, stated that he and 
Munna Pandey both jointly had committed the crime. 
This witness stated that her fardbeyan was recorded by 
the police at the place of occurrence itself and she 
identified her signature as well as signature of Babloo 
(P.W.1) on the fardbeyan. Signature was identified as 


Ext. 1/1. she claimed to identify Pritam and Munna 
Pandey (appellant). At the time of cross-examination, it 
was noticed by the Trial Judge that this witness was 
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very much nervous and also she was repeatedly 
weeping and this was the reason that cross-examination 
on the date i.e. 21.06.2016 was deferred. This reflects 
regarding the agony suffered by the mother of the victim. 


In paragraph 8 of her cross-examination, she stated that 
Priya (P.W.3) had informed on telephone that the victim 
was traceless. She further deposed in paragraph - 8 of 
her cross-examination that family members of the 
informant were in visiting term with Munna Pandey and 
he was also visiting to the house of the informant. In 


paragraph -10 of her cross-examination, she stated that 
she was not knowing anything about the criminal nature 
of the appellant. She stated that the appellant was her 
neighbour and this was the reason regarding their 
conversance. In paragraph - 11 of her cross-
examination, she stated that the room, in which, Pritam 


was present was opened. The lock of room of Munna 
Pandey (appellant) was opened. Munna Pandey 
(appellant) and Fuchan Pandey were residing 
separately. One room was of Fuchan and one room was 
of Munna Pandey (appellant). She clarified in paragraph 
- 12 that 10-15 days prior to the occurrence, Fuchan had 


already gone to his in-laws’ house situated at village 
Shobhapur. In paragraph – 17 of her cross-examination, 
she reiterated that dead body of her victim daughter 
was found in the room of Munna Pandey, whereas, 
Pritam Tiwary had concealed himself in the room of 
Fuchan. In paragraph 19 and 20 of her cross-


examination, P.W.2 denied the suggestion that lock of 
two rooms were opened by Fuchan Pandey and denied 
the suggestion that lock of the room of the Munna 
Pandey (appellant) was also opened by Fuchan Pandey. 
In paragraph - 23 of her cross-examination, she said that 
she may not say exact date of recording fardbeyan, 


however; she said that she can say the day on which it 
was recorded. She stated that Rita Madam i.e. P.W.5 
had recorded fardbeyan and it was read over to her, 
however; she was not recollecting exactly what was the 
time. In paragraph 26 and 27 of her cross-examination, 
she stated that after arrival of Fuchan, when he denied 


regarding possession of the key, then the villagers 
started assaulting Munna Pandey (appellant). She 
stated that Pritam was apprehended by Vijay (P.W.6) 
Babloo (P.W.1) and other villagers and they also slapped 
Pritam. Again in paragraph - 28 of her cross-
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examination, she stated that the dead body of her 
daughter was found in the house of Munna Pandey 
(appellant). On examination of her entire evidence, 
including cross-examination, it is evident that every fact 


relating to the occurrence was reiterated in the cross 
examination, but nothing could be doubted on her 
evidence. 


xxx   xxx   xxx 


16. On examination of entire evidence, it is established 
that the learned Trial Judge has rightly held the 
appellant guilty for commission of offence under Sections 
302 and 376 of the Indian Penal Code. The learned Trial 
Judge, after convicting the appellant by its judgment 
dated 02.02.2017, deferred the date of sentence and 


after reasonable time, on 23.02.2017, the learned Trial 
Judge, after hearing both the parties and balancing the 
aggravating and mitigating circumstances, had come to 
the conclusion that it was a fit case for imposing death 
sentence and thereafter, death sentence was imposed 
and it was referred to this Court under Section 366 of 


the Cr.P.C. for its confirmation.  


17. The evidence of P.W.3 is very much specific that on 


the date of occurrence in the morning, this appellant had 
reached the house of the informant, whereas, at that 
very time, P.W.3 was preparing food. In her presence, 
this appellant asked, rather lured the victim to 
accompany him for witnessing T.V. programme inside 
his house. At first instance, P.W.3, elder sister of the 


victim, asked that she can go only after taking meal, but 
that too was prevented by the appellant and he 
(appellant) insisted and only thereafter, the victim, who 
was aged about 11 years, had gone with the appellant 
in the garb of witnessing T.V. programme in his house. 
In the evidence of P.W.2 informant/mother of the victim, 


this fact has come that appellant was neighbour of the 
informant and they were on visiting term. Meaning 
thereby that at the time, when the appellant had called 
the victim, there was nothing in the mind of the elder 
sister that her younger sister aged about 11 years will 
be raped by the appellant, who obviously on the date of 


occurrence was neither young nor very old. From the 
judgment of conviction and sentence, it appears that his 
(appellant) age was assessed as 50 years. Meaning 
thereby that beyond stretch of imagination, the elder 
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sister was not having any apprehension that her minor 
sister can be raped by a person, who was neighbour and 
aged about approaching 50 years. This was the reason 
that victim was allowed to move with the appellant. The 


victim, who was aged about 11 years, was also 
oblivious of the fact that as to what was occurring in the 
mind of the appellant. After she was carried to the room 
and within few hours, when P.W.3 (elder sister of the 
victim) went to the house of the appellant, she noticed 
that this appellant after locking the door was coming out. 


This was not the end, even on inquiry, this appellant 
gave false declaration that victim had already left after 
witnessing T.V. programme. Again the criminal mind of 
the appellant was operating and this was the reason 
that even though, he had already committed rape and 
murder of 11 years old girl and concealed the dead body 


inside his room, he gave false information to the elder 
sister of the victim (P.W.3). Since the victim could not be 
traced by P.W.3 (Priya), the P.W.3 who was aged about 
15-16 years old, and this was the reason that she was 
not in a position to take any further decision and she 
immediately ranged her mother (informant), who had 


gone to village Jamunia, which was about 22 km. away 
from the village Sabour. She informed her mother 
regarding missing of the victim and she also explained 
regarding other circumstances, which were sufficient to 
raise suspicion on the appellant. Thereafter, the 
informant from Jamunia came on a motorcycle with son 


of her late sister P.W.1 (Babloo Saw) and all of them 
again went to the house of the appellant and this time 
they noticed that house as well as outer gate of the 
appellant was locked and there was none, then the 
search was made for the victim. Subsequently, villagers 
called the appellant, who disclosed that he was not 


having the key and he pretended, as if, key was left with 
his brother Fuchan Pandey, who was away and staying 
in his in-laws house. This time again this appellant gave 
false information. By way of searching, day time had 
come to end of the day and in the evening, informant 
side and villagers noticed some light coming from the 


house of the appellant, then suspicion got strengthened. 
Thereafter, again the villagers called the appellant for 
opening the door. On his denial, the villagers told that 
they will break the lock of the door, in that event, this 
appellant threatened the villagers that if lock is broken, 
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he will file a case of dacoity against them. All those 
things depict about the criminal mind of the appellant. 
Only in the next morning, when his brother Fuchan 
arrived, who was telephonically asked to come, and he 


disclosed that he was not having the key, the villagers 
started to assault the appellant and one lock was broken 
and only thereafter, this appellant took out the key. 
Ofcourse subsequently, the room, which was said to be 
in possession of the appellant, was opened and beneath 
the bed of the appellant, dead body in ruptured condition 


of the victim was found. Everything has already been 
discussed hereinabove, as was explained by the 
informant/P.W.2, P.W.3/Priya and P.W.1/Babloo.” 


          (Emphasis supplied) 


 


21. Thus, all throughout, the High Court proceeded on the 


footing that it was the appellant convict who came to the house 


of the victim in the morning of 31.05.2015 and lured her to come 


to his house to watch TV. The High Court took the view that 


since the dead body of the victim was recovered from the room 


owned by the appellant and he was seen by the PW 3 Priya 


Kumari locking the door attached to his house, it could be none 


other than the appellant who could be said to have committed 


the crime.  The High Court completely forgot that there was a 


co-accused also namely Pritam Tiwari in the picture. Pritam 


Tiwari being a juvenile was tried in accordance with the 


provisions of the Juvenile Justice Act, 2015 and was held guilty 


and sentenced to three years imprisonment. 
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FSL REPORT NOT OBTAINED: 


22. We noticed few very serious lapses in the entire 


investigation and, more particularly, the oral evidence of the 


investigating officer PW 5 Rita Kumari disturbed us a lot. The 


investigating officer in her cross examination deposed that in 


accordance with the order dated 29.06.2015 a letter on behalf of 


the officer-in-charge of the Police Station, Sabour, was filed before 


the Trial Court seeking permission to send the muddamal articles 


to the Forensic Science Laboratory (FSL), Patna for examination.  


However, the PW 5 Rita Kumari in her cross examination before 


the Trial Court admitted that following the instructions of her 


senior officers, she did not take any steps to procure FSL report. 


Who are these senior officers of PW 5 and why they instructed the 


PW 5 not to procure the FSL report should have been a subject 


matter of inquiry by both, the State as well as the trial court.  


23. The aforesaid lapse is just a tip of the iceberg. We are at 


pains to state that it is a very serious flaw on the part of the 


investigating officer and that too in such a serious matter. 


FAILURE TO CONDUCT MEDICAL EXAMINATION 


 


24. One another serious flaw in the present case on the part 


of the investigating officer that has come to our notice is the 


failure to subject the appellant to medical examination by a 







26 
 


medical practitioner. No explanation, much less any reasonable 


explanation, has been offered for such a serious flaw on the part 


of the investigating officer. 


25. Section 53(1) of the CrPC enables a police officer not below 


the rank of sub-inspector to request a registered medical 


practitioner, to make such an examination of the person arrested, 


as is reasonably necessary to ascertain the facts which may afford 


such evidence, whenever a person is arrested on a charge of 


committing an offence of such a nature that there are reasonable 


grounds for believing that an examination of his person will afford 


evidence as to the commission of an offence. Section 53(1) reads 


as follows:- 


“Section 53. Examination of accused by medical 


practitioner at the request of police officer.—(1) 
When a person is arrested on a charge of committing an 
offence of such a nature and alleged to have been 
committed under such circumstances that there are 
reasonable grounds for believing that an examination of 
his person will afford evidence as to the commission of an 


offence, it shall be lawful for a registered medical 
practitioner, acting at the request of a police officer not 
below the rank of sub-inspector, and for any person 
acting in good faith in his aid and under his direction, to 
make such an examination of the person arrested as is 
reasonably necessary in order to ascertain the facts 


which may afford such evidence, and to use such force as 
is reasonably necessary for that purpose.” 


 


26. By Act 25 of 2005, a new Explanation was substituted 


under Section 53, in the place of the original Explanation. The 
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Explanation so substituted under Section 53 by Act 25 of 2005 


reads as follows:- 


 


“Explanation.—In this section and in Sections 53A and 
54— 


(a) “examination” shall include the examination of blood, 
blood stains, semen, swabs in case of sexual offences, 
sputum and sweat, hair samples and finger nail clippings 


by the use of modern and scientific techniques including 
DNA profiling and such other tests which the registered 
medical practitioner thinks necessary in a particular case; 


(b) “registered medical practitioner” means a medical 
practitioner who possess any medical qualification as 
defined in clause (h) of Section 2 of the Indian Medical 
Council Act, 1956 (102 of 1956) and whose name has 
been entered in a State Medical Register.” 


 


27. Simultaneously with the substitution of a new 


Explanation under Section 53, Act 25 of 2005 also inserted a new 


provision i.e. Section 53A. Section 53A reads as follows:- 


 


“Section 53A. Examination of person accused of 


rape by medical practitioner.—(1) When a person is 
arrested on a charge of committing an offence of rape or 
an attempt to commit rape and there are reasonable 
grounds for believing that an examination of his person 
will afford evidence as to the commission of such offence, 


it shall be lawful for a registered medical practitioner 
employed in a hospital run by the Government or by a 
local authority and in the absence of such a practitioner 
within the radius of sixteen kilometers from the place 
where the offence has been committed by any other 
registered medical practitioner acting at the request of a 
police officer not below the rank of a Sub-Inspector, and 


for any person acting in good faith in his aid and under 
his direction, to make such an examination of the arrested 
person and to use such force as is reasonably necessary 
for that purpose. 
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(2) The registered medical practitioner conducting such 
examination shall, without delay, examine such person 
and prepare a report of his examination giving the 
following particulars, namely— 


(i) the name and address of the accused and of the 
person by whom he was brought, 


(ii) the age of the accused, 


(iii) marks of injury, if any, on the person of the 
accused, 


(iv) the description of material taken from the person 
of the accused for DNA profiling, and 


(v) other material particulars in reasonable detail. 


(3) The report shall state precisely the reasons for each 
conclusion arrived at. 


(4) The exact time of commencement and completion of the 
examination shall also be noted in the report. 


(5) The registered medical practitioner shall, without 
delay, forward the report to the investigating officer, who 
shall forward it to the Magistrate referred to in Section 
173 as part of the documents referred to in clause (a) of 


sub-section (5) of that section.” 
 


28. A three-Judge Bench of this Court in Chotkau v. State of 


Uttar Pradesh, (2023) 6 SCC 742, had the occasion to consider 


Sections 53, 53A and 164 of the CrPC in details. This Court 


observed in para 80 to 83 as under:- 


“80. After saying that Section 53-A is not mandatory, this 
Court found in para 54 of the said decision that the failure 
of the prosecution to produce DNA evidence, warranted 
an adverse inference to be drawn. Para 54 reads as 


follows : (Rajendra Pralhadrao Wasnik case [Rajendra 
Pralhadrao Wasnik v. State of Maharashtra, (2019) 12 
SCC 460 : (2019) 4 SCC (Cri) 420], SCC p. 485) 


 


“54. For the prosecution to decline to produce DNA 
evidence would be a little unfortunate particularly 
when the facility of DNA profiling is available in the 
country. The prosecution would be well advised to take 
advantage of this, particularly in view of the provisions 
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of Section 53-A and Section 164-ACrPC. We are not 
going to the extent of suggesting that if there is no DNA 
profiling, the prosecution case cannot be proved but we 
are certainly of the view that where DNA profiling has 


not been done or it is held back from the trial court, an 
adverse consequence would follow for the prosecution.” 


 


81. It is necessary at this stage to note that by the very 
same Amendment Act 25 of 2005, by which Section 53-A 
was inserted, Section 164-A was also inserted in the 
Code. While Section 53-A enables the medical 
examination of the person accused of rape, Section 164-A 
enables medical examination of the victim of rape. Both 
these provisions are somewhat similar and can be said 


approximately to be a mirror image of each other. But 
there are three distinguishing features. They are: 


 


81.1 Section 164-A requires the prior consent of the 
woman who is the victim of rape. Alternatively, the 
consent of a person competent to give such consent on 
her behalf should have been obtained before subjecting 
the victim to medical examination. Section 53-A does 
not speak about any such consent. 


81.2 Section 164-A requires the report of the medical 
practitioner to contain among other things, the general 
mental condition of the woman. This is absent in 


Section 53-A. 


81.3 Under Section 164-A(1), the medical examination 
by a registered medical practitioner is mandatory 
when, “it is proposed to get the person of the woman 
examined by a medical expert” during the course of 
investigation. This is borne out by the use of the words, 
“such examination shall be conducted”. In contrast, 
Section 53-A(1) merely makes it lawful for a registered 


medical practitioner to make an examination of the 
arrested person if “there are reasonable grounds for 
believing that an examination of his person will afford 
evidence as to the commission of such offence”. 


 


82. In cases where the victim of rape is alive and is in a 
position to testify in court, it may be possible for the 
prosecution to take a chance by not medically examining 
the accused. But in cases where the victim is dead and 
the offence is sought to be established only by 
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circumstantial evidence, medical evidence assumes great 
importance. The failure of the prosecution to produce such 
evidence, despite there being no obstacle from the 
accused or anyone, will certainly create a gaping hole in 


the case of the prosecution and give rise to a serious 
doubt on the case of the prosecution. We do not wish to 
go into the question whether Section 53-A is mandatory 
or not. Section 53-A enables the prosecution to obtain a 
significant piece of evidence to prove the charge. The 
failure of the prosecution in this case to subject the 


appellant to medical examination is certainly fatal to the 
prosecution case especially when the ocular evidence is 
found to be not trustworthy. 


 


83. Their failure to obtain the report of the Forensic 
Science Laboratory on the blood/semen stain on the 
salwar worn by the victim, compounds the failure of the 
prosecution.” 


 


29. Thus, medical examination of an accused assumes great 


importance in cases where the victim of rape is dead and the 


offence is sought to be established only by circumstantial 


evidence. 


FURTHER STATEMENT UNDER SECTION 313 CrPC 


30.   The further statement of the appellant convict was 


recorded under Section 313 CrPC.  We were shocked to see the 


manner in which the Trial Court recorded the further statement 


of the appellant convict under Section 313 CrPC. In all, four 


questions were put to the appellant convict to enable him to 


explain the incriminating circumstances pointing towards his 


complicity in the alleged crime. The questions are as under:- 
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“(1) Question  :- Have you heard the evidence of the 
witnesses? 
 
Answer  :- Yes 


 
(2) Question :- There is evidence against you that on 
31.5.15, you took away X to your house by calling her, on 
pretext of watching TV. What have you got to say? 
 
Answer  :- No Sir. 


 
(3) Question  :- There is also evidence against you that 
you escaped after locking your house and later on the lock 
was broken and then the dead body of X was recovered 
lying under the wooden cot. What have you got to say in 
this regard? 


 
Answer  :-  No Sir. 
 
(4) Question  :- It has also come in evidence against you 
that you in association with Preetam committed murder 
of X after raping her. What have you got to say? 


 
Answer  :- No sir, it is wrong.” 
  


31.   However, for the purpose of holding the appellant herein 


guilty of the alleged crime, the Trial Court looked into the 


following additional circumstances:- 


(a) The circumstance of PW 3 seeing the Appellant lock 


the grill and the door of his room. 


(b) The circumstance that the Appellant gave false 


information to PW 3 that the victim had already left 


after watching TV. 
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(c) The circumstance of the accused refusing to open 


the door as he did not have the key. 


(d)   The circumstance of the Appellant giving the keys  


to the villagers after he was assaulted. 


(e) The circumstance of the alleged extra-judicial 


confession made by the co-accused Pritam Tiwari 


implicating the Appellant. 


 


32.  Indisputably, none of the aforesaid circumstances relied 


upon by the Trial Court were put to the appellant convict so that 


he could offer a proper explanation to the same.  


33. Having regard to the fact that an innocent girl of 10 years 


was lured, raped and brutally murdered, we looked into the 


entire record very closely. Our mind got clouded with suspicion. 


Ultimately, we noticed something very shocking. The shocking 


aspect, we shall discuss about hereinafter, if would have gone 


unnoticed at our end too, then it would have led to a serious 


miscarriage of justice. 


34. We thought fit to call for the papers of the charge sheet 


and look into the FIR lodged by PW 2 Kiran Devi; the further 


statement of PW 2 recorded under Section 161 of the CrPC in 


furtherance of the FIR lodged by her and the police statements 


of PW 1 Babloo Saw, and PW 3 Priya Kumari, the elder sister of 
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the victim and elder daughter of PW 2 (first informant). Reading 


the FIR and the police statements of the aforesaid witnesses left 


us aghast. 


35. We first start with the FIR lodged by PW 2 which reads 


thus:- 


“Fardbayan of Kiran Devi aged about 40 years w/o 
Arvind Sah, at Thateri Tola, Police Station- Sabour, 
District Bhagalpur recorded by S.I. cum S.H.O. Rita 
Kumari Sabour P.S. in house of Naval Kishore Ojha @ 


Fuchan Pandey dated 01-06-15 at 12:45 P.M. 


My name is Kiran Devi, aged about 40 years old, w/o 


Arvind Sah, Rio Thateri Tola Sabour Police Station- Saber, 
District- Bhagalpur. I am giving this statement without 
any pressure, in presence of the In-charge of Sabour 
Police Station today on 01 June, 2015 at the house of 
Naval Kishore (Fucchan Pandey) that yesterday on 31st 
May, 2015, I went to my late elder sister Sakila Devi's 


home situated in Jamunia Parbatta. In the meantime, at 
about 12 pm, my elder daughter Priya Kumari informed 
me through telephone that my younger daughter, X is 
nowhere to be found. Then I left for Sabour immediately. 
When I reached home, my elder daughter Priya informed 
me that X went to watch TV at Munna Pandey's home. 


When she didn't come back till 11 am then my elder 
daughter called me. When I went to Munna Pandey’s 
home to find X, I found that Munna Pandey's house was 
locked. We started searching for X along with our 
relatives but X was nowhere to be found. When Munna 
Pandey was asked to open the lock, he said that he docs 


not have the keys. Then I called Munna Pandey’s brother 
Fucchan Pandey who was at his in-law's house (sasural). 


Today on 1st June, 2015, Naval Kishore Pandey @ 
Fucchan Pandey came at around 12 pm and opened the 
lock of the room where it was found that Pritam Tiwari, 
S/o Dilip Tiwari R/o Shobhapur, Police Station: 
Rajmahal, District was hiding inside the room. The room 
was locked from outside. When Munna Pandey's room 


was opened, the dead body of my daughter was found 
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under the bed. I am certain that Pritam Tiwari, s/o Dilip 
Tiwari, r/o Shobhapur, Police Station: Rajmahal District 
Sahebanj and Munna Pandey s/o Late Bir Bahadur 
Pandey r/o Thatcri Tola, Police Station: Sabour, District 


Bhagalpur, jointly conspired and had committed rape on 
my 11 y/o daughter (X) and after that strangulated her 
and killed her and then hid her dead body in the room. 


This is my statement which I heard and understood after 
reading them I found the above statements correct and I 
am putting my signature by my own will in the presence 
of my sister's son, Bablu Sah s/o Satish Sah r/o 
Jamunia, Toana Parvata (Navaghchiya) Bhagalpur.”             


(Emphasis supplied) 


36. The further statement of Kiran Devi recorded by the police 


under Section 161 CrPC reads thus:- 


“Further investigation of this case, the police  re-recorded 


the statement of complainant of this case - Kiran Devi, 
aged about 40 years, W/o - Arvind Sah, R/o - Thatheri 
Tola, PS - Sabour, District - Bhagalpur. Concurring with 
the FIR, she stated in her statement that in the 
neighborhood in front of her house lived two brothers - 
Munna Pandey and Naval Kishore Ojha @ Fucchan 


Pandey. They both have share in one room each. Frequent 
quarrels used to take place between the two brothers, due 
to which Naval Kishore Ojha @ Fucchan Pandey used to 
live at his in-law's place (sasuraal) and Munna Pandey, 
Sabour used to live near Kali Sthan in a rented house. 
Fucchan Pandey had handed over his room to his brother-


in-law (wife's brother) for its maintenance. Pritam Tiwary 
worked in a cloth shop. People from the cloth shop also 
used to visit the house of Fucchan Pandey occasionally. 
There was a TV in the house of Fucchan Pandey. Children 
from the neighborhood also used to visit his house to 
watch the TV. On date 31.05.15, I (Kiran Devi) had gone 


to the house of my late sister, Shakila Devi in Jamunia 
Parvatta. On date 31.05.15 at about 12:00, her elder 
daughter Priya Kumari informed her on telephone that her 
younger daughter X was nowhere to be found. She 
immediately left from there. After her arrival at Sabour in 
her house, her elder daughter informed that her younger 


daughter  X had stated that she was going to the house 
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of Pritam Tiwary to watch TV. Pritam Tiwary had called 
X to watch TV at his home at around 9 o'clock. When X 
did not come home till eleven o'clock, her elder daughter 
Priya went to the house of Pritam Tiwary to search for her. 


At that time Pritam Tiwary was locking the door. When 
she asked the whereabouts of X from Pritam Tiwary, he 
told that she was not there. After that she went to a 
mango orchard to look for her. She was not found there 
also. Then Priya called all her relatives and went to 
search her, but could not find her anywhere. Even after 


such a hectic search, X was nowhere to be found. So we 
all collectively decided to find Pritam Tiwary who was 
also not to be found. The villagers became suspicious so 
they all called Munna Pandey and asked him to open the 
gate. But Munna Pandey declined to open the gates and 
said that he did not have the keys to the lock. The local 


villagers then telephoned Naval Pandey @ Fucchan 
Pandey. At that time he was at his in-law's place at 
Shobhapur. When Munna Pandey declined to hand over 
the keys, everybody became suspicious that Pritam 
Tiwary was not there and it was very much possible that 
he (Pritam Tiwary) did some occurrence with her 


daughter. On 01-06-2015, Naval Kishore Ojha @ Fucchan 
Pandey came with his wife and children and opened the 
locks of the grill at about 12:00 noon. When lock was 
opened, all the villagers entered the verandah and when 
looked through the window in the room of Fucchan 
Pandey, found Pritam Tiwary sleeping on the palang 


(wooden cot) in the room. When Fucchan Pandey opened 
the lock of his room, Pritam Tiwary started hiding himself 
under the wooden bed. The villagers took him out from 
the bed and started to ask the whereabouts of X. Initially 
he refused to give any information. But when all the 
people asked him strictly, he said that X (deceased) was 


in the house of Munna Pandey. And when all the people 
looked inside the room after breaking the locks of the 
doors of Munna Pandey, they found the dead body of 
eleven year old daughter X lying below the palang 
(wooden cot) in the room. When I looked at my daughter, 
she was already dead. We found her face extremely 


swollen, both the lips swollen, blood stained wound was 
seen on her right cheek. Her clothes were in (illegible) 
manner. The private parts of deceased X were swollen 
and blood stained wound and anus swollen with stool 
sticking to it, were found. He further informed that both 
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the accused persons named in the FIR - (1) Pritam Tiwary, 
S/o - Dilip Tiwary, R/o - Shobhapur, PS - Raj Mahal, 
District - Sahebganj, State - Jharkhand, present address 
Naval Kishore Ojha, Thatheri Toal - Sabour, PS - Sabour, 


District - Bhagalpur, (2) Munna Pandey, S/o Late Bir 
Bahadur Pandey, R/o - Thatheri, Toal - Sabour, PS - 
Sabour, District - Bhagalpur raped her eleven year 
daughter X (deceased) and with a view to remove the 
evidence. strangled her and killed her and had hid the 
dead body below the palang (wooden cot). The villagers 


informed the police station. On receiving the information 
police came and began their investigation. Besides this, 
she did not tell any other important facts.”  
                                                     (Emphasis supplied) 
 


37. The police statement of PW 1 Babloo Saw reads thus:- 


“In further investigation of this case recorded the witness 


statement of Babloo Sah, s/o Satish Sah, r/o Jamunia, 
PS - Parvatta, District - Khagaria, with complete support 
to the occurrence in his statement informed that deceased 
X is his aunt's (her mother's sister) daughter. On date 
31.05.15 mother of the deceased came to his house. 
Priya, the elder sister of the deceased X, informed her 


mother over telephone that Pritam Tiwary, brother-in-law 
(wife's brother) of her neighbor Naval Kishore Ojha called 
X to watch television at his house and that she had not 
returned home. On information, he along with his mausi 
(mother's sister), Kiran Devi came to Sabour and along 
with family members and with the help of local villagers 


did exhaustive search in the nearby places, but could not 
find X anywhere. During the course of search, when I 
went to the house of Naval Kishore Ojha, I saw that his 
house is locked. Few people suspected that Pritam Tiwary 
had taken her somewhere or is inside the room, because 
the light of bulb was emitting light from his house. Then 


all the people called Munna Pandey and asked him to 
open the lock to which he declined and made an excuse 
that he does not possess the key. Then the suspicion of 
all the people grew more. Then villagers informed Naval 
Kishore Ojha @ Fucchan Pandey, brother of Munna 
Pandey about the occurrence of the incident on telephone. 


At that time of call Fuchchan Pandey was at his in-laws 
house at Shobhapur. He was not living here since last two 
months. On date 01.06.15 at about 12:00 noon, Fucchan 
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Pandey came along with his family and opened the lock 
of the house and saw Pritam Tiwary hiding in his house. 
When local people strictly enquired about the deceased 
girl X, he informed that X (deceased) was in Munna 


Pandey's house and then he tried to escape.  Then all the 
people broke the lock on the door of Munna Pandey's room 
and when they looked inside they found the dead body 
of X lying under the bed (wooden cot). The clothes on her 
body were in haphazard condition. The women of the 
village told that a lot of blood stained injury and swelling 


was found around the private parts of X (deceased). The 
face of deceased  X was extremely swollen, blood stained 
injury on both the lips which was hanging after being 
swollen. He further stated that both accused persons. 
named in the  FIR called the girl on the pretext to watch 
TV and raped her and with a view to hide the evidence 


strangled her and killed her and hid the dead body below 
the palang (wooden cot). The local police station was then 
informed about the incident. Police came and started its 
proceeding. He did not inform any important thing 
further.”                                             (Emphasis supplied) 


 


38. The police statement of PW 3 Priya Kumari, the elder 


sister of the victim, reads thus:- 


“In further investigation of this case I recorded the 


statement of witness Priya Kumari, aged about 15 years, 
s/o - Arvind Sah, R/o - Thatheri, tola PS - Sabour, District 
Bhagalpur. After certifying the FIR, she informed in her 
statement that on dated 31.05.15 she was cooking in her 
house. Her mother Kiran Devi had gone to the house of 


her aunt (her mother's sister) in Parvatta. Her father 
works as a laborer in Gujarat. There was no one else in 
the house. At about 09:00 am her younger sister 
deceased X had gone to the house of Fucchan Pandey to 
watch TV. Pritam Tiwary, brother in law of (wife's sister) 
Phuchchan Pandey lived in that house. He had called X 


to watch TV at his house. When X did not return even after 
two hours, Priya (elder sister) went to the room of Pritam 
Tiwary to call her. On asking Pritam Tiwary about the 
whereabouts of X, he told that X had not come there. At 
that time Pritam was locking the grills of the verandah. 
Then she went to the nearby mango orchard to look for 
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her. She did not find her there also. Finally the she 
telephone her mother and informed her that X was 
missing. On arrival of Kiran Devi everybody started 
looking for X at all their relatives' place, but could not find 


her anywhere. Some people suspected that X was with 
Pritam Tiwary. Then everybody started searching for 
Pritam Tiwary. He was also not found anywhere. Then 
all the villagers and their relatives asked Munna Pandey 
to open the house but Munna Pandey refused to do so and 
made an excuse that he does not possess the keys. Then 


the villagers telephoned Fucchan Pandey who is the 
brother of Munna Pandey but they found that Fucchan 
Pandey was living at his in law's place (sasuraal) at 
Rajmahal since the last two months. On date 01.06.15 at 
about 12:00 o'clock Naval Kishore Ojha @ Fucchan 
Pandey came and opened the lock of his investigation.”


                                          (Emphasis supplied) 


 
39. Thus, the case of all the witnesses before the police was 


that it was Pritam Tiwari who had come to the house of the 


victim on the fateful day and date and had taken the victim along 


with him to his house to watch TV. All the statements further 


reveal that it was Pritam Tiwari who was found locking the door 


when the witnesses enquired with Pritam Tiwari about the 


whereabouts of the victim.  


40. Neither the defence counsel nor the public prosecutor nor 


the presiding officer of the Trial Court and unfortunately even 


the High Court thought fit to look into the aforesaid aspect of 


the matter and try to reach to the truth.  


41. It was the duty of the defence counsel to confront the 


witnesses with their police statements so as to prove the 
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contradictions in the form of material omissions and bring them 


on record.  We are sorry to say that the learned defence counsel 


had no idea how to contradict a witness with his or her police 


statements in accordance with Section 145 of the Evidence Act, 


1872 (for short, ‘Evidence Act’). 


42. The lapse on the part of public prosecutor is also 


something very unfortunate. The public prosecutor knew that 


the witnesses were deposing something contrary to what they 


had stated before the police in their statements recorded under 


Section 161 of the CrPC. It was his duty to bring to the notice of 


the witnesses and confront them with the same even without 


declaring them as hostile.  


43. The presiding officer of the Trial Court also remained a 


mute spectator. It was the duty of the presiding officer to put 


relevant questions to these witnesses in exercise of his powers 


under Section 165 of the Evidence Act. Section 162 of the CrPC 


does not prevent a Judge from looking into the record of the 


police investigation. Being a case of rape and murder and as the 


evidence was not free from doubt, the Trial Judge ought to have 


acquainted himself, in the interest of justice, with the important 


material and also with what the only important witnesses of the 


prosecution had said during the police investigation. Had he 


done so, he could without any impropriety have caught the 
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discrepancies between the statements made by these witnesses 


to the investigating officer and their evidence at the trial, to be 


brought on the record by himself putting questions to the 


witnesses under Section 165 of the Evidence Act. There is, in 


our opinion, nothing in Section 162 CrPC to prevent a Trial 


Judge, as distinct from the prosecution or the defence, from 


putting to prosecution witnesses the questions otherwise 


permissible, if the justice obviously demands such a course. In 


the present case, we are strongly of the opinion that is what, in 


the interests of justice, the Trial Judge should have done but he 


did not look at the record of the police investigation until after 


the investigating officer had been examined and discharged as a 


witness. Even at this stage, the Trial Judge could have recalled 


the officer and other witnesses and questioned them in the 


manner provided by Section 165 of the Evidence Act. It is 


regrettable that he did not do so.  


44. We take this opportunity of explaining the aforesaid a 


little more explicitly.  


45. Section 162 of the CrPC reads thus:- 


“Section 162. Statements to police not to be signed 


: Use of statements in evidence.─(1) No statement 
made by any person to a police officer in the course of an 
investigation under this Chapter, shall, if reduced to 
writing, be signed by the person making it; nor shall any 


such statement or any record thereof, whether in a police 
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diary or otherwise, or any part of such statement or 
record, be used for any purpose, save as hereinafter 
provided, at any inquiry or trial in respect of any offence 
under investigation at the time when such statement was 


made: 


Provided that when any witness is called for the 
prosecution in such inquiry or trial whose statement has 


been reduced into writing as aforesaid, any part of his 
statement, if duly proved, may be used by the accused, 
and with the permission of the Court, by the prosecution, 
to contradict such witness in the manner provided by 
section 145 of the Indian Evidence Act , 1872 (1 of 1872); 
and when any part of such statement is so used, any part 


thereof may also be used in the re-examination of such 
witness, but for the purpose only of explaining any matter 
referred to in his cross-examination. 


(2) Nothing in this section shall be deemed to apply to any 
statement falling within the provisions of clause (1) of 
section 32 of the Indian Evidence Act, 1872 (1 of 1872); 
or to affect the provisions of section 27 of that Act. 


Explanation.--An omission to state a fact or circumstance 
in the statement referred to in sub-section (1) may amount 
to contradiction if the same appears to be significant and 
otherwise relevant having regard to the context in which 
such omission occurs and whether any omission amounts 


to a contradiction in the particular context shall be a 
question of fact.” 


 


46. Section 162 CrPC says that no statement made by any 


person to a police officer in the course of an investigation, 


whether it be recorded or not, shall be used for the purpose save 


as provided in the first proviso to the Section. The first proviso 


says that when any witness, whose statement has been reduced 


into writing by the police in accordance with the provisions of 


the CrPC, is called for the prosecution in inquiry or trial the 


accused with the permission of the court may contradict the 
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witnesses in the manner provided by Section 145 of the 


Evidence Act. It could be argued that, as the first part of  Section 


162 prohibits the use of the statement of a witness to a police 


officer for any purpose, other than that subsequently provided 


for in the proviso, and as the proviso says that the Court may 


permit the accused to contradict the witness with his previous 


statement, the Court has no power to do anything suo motu. In 


our opinion, this would be a misreading of the Section. The first 


part of Section 162 says that the statement made by a person to 


a police officer during investigation cannot be used for any 


purpose other than that mentioned in the proviso. We lay stress 


on the word “purpose”. The purpose mentioned in the proviso is 


the purpose of contradicting the evidence given in favour of the 


State by a prosecution witness in Court by the use of the 


previous statement made by such witness to the police officer. 


The purpose is to discredit the evidence given in favour of the 


prosecution by a witness for the State. The Section prohibits the 


use of the statement for any other purpose than this. It does not 


say that the statement can only be used at the request of the 


accused. The limitation or restriction imposed in the first part of 


Section 162 CrPC relates to this purpose for which the 


statement may be used; it does not relate to the procedure which 


may be adopted to effect this purpose. The proviso which sets 
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out the limited purpose also mentions the way in which an 


accused person may contradict the witness with his previous 


statement made to the Police, but it does not in any way purport 


to take away the power that lies in the Court to look into any 


document, that it considers necessary to look into for the ends 


of justice and to put such questions to a witness as it may 


consider necessary to elicit the truth. We realise that the proviso 


would prevent the Court from using statements made by a 


person to a police officer in the course of investigation for any 


other purpose than that mentioned in the proviso but it does not 


in any other way affect the power that lies in the Court to look 


into documents or put questions to witnesses suo motu. It seems 


to us to be absurd to suggest that a Judge cannot put a question 


to a witness which a party may put. In this connection we would 


refer to the provisions of Section 165 of the Evidence Act, where 


the necessity of clothing the Judge with very wide powers to put 


questions to witnesses and to look into documents is recognised 


and provided for. This is what Section 165 of the Evidence Act 


says:— 


“Section 165. Judge’s power to put questions or 


order production.─ The Judge may, in order to discover 
or to obtain proper proof of relevant facts, ask any 


question he pleases, in any form, at any time, of any 
witness, or of the parties about any fact relevant or 
irrelevant; and may order the production of any document 
or thing; and neither the parties nor their agents shall be 
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entitled to make any objection to any such question or 
order, nor, without the leave of the Court, to cross-
examine any witness upon any answer given in reply to 
any such question: …” 


 


 
47. There is in our opinion nothing in Section 162 of the CrPC 


which prevents a Trial Judge from looking into the papers of the 


chargesheet suo motu and himself using the statement of a 


person examined by the police recorded therein for the purpose 


of contradicting such person when he gives evidence in favour 


of the State as a prosecution witness. The Judge may do this or 


he may make over the recorded statement to the lawyer for the 


accused so that he may use it for this purpose. We also wish to 


emphasise that in many sessions cases when an advocate 


appointed by the Court appears and particularly when a junior 


advocate, who has not much experience of the procedure of the 


Court, has been appointed to conduct the defence of an accused 


person, it is the duty of the Presiding Judge to draw his attention 


to the statutory provisions of Section 145 of the Evidence Act, 


as explained in Tara Singh v. State reported in  AIR 1951 SC 


441 and no Court should allow a witness to be contradicted by 


reference to the previous statement in writing or reduced to 


writing unless the procedure set out in Section 145 of the 


Evidence Act has been followed. It is possible that if the attention 


of the witness is drawn to these portions with reference to which 
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it is proposed to contradict him, he may be able to give a 


perfectly satisfactory explanation and in that event the portion 


in the previous statement which would otherwise be 


contradictory would no longer go to contradict or challenge the 


testimony of the witness. 


48. In our opinion, in a case of the present description where 


the evidence given in a Court implicates persons who are not 


mentioned in the first information report or police statements, it 


is always advisable and far more important for the Trial Judge 


to look into the police papers in order to ascertain whether the 


persons implicated by witnesses, at the trial had been implicated 


by them during the investigation. 


49. In the aforesaid context, we may refer to and rely on a 


three-Judge Bench decision in the case of V.K. Mishra v. State 


of Uttarakhand, (2015) 9 SCC 588, wherein this Court, after 


due consideration of Section 161 of the CrPC and Section 145 of 


the Evidence Act, observed as under:- 


“16. Section 162 CrPC bars use of statement of witnesses 
recorded by the police except for the limited purpose of 
contradiction of such witnesses as indicated there. The 
statement made by a witness before the police under 
Section 161(1) CrPC can be used only for the purpose of 
contradicting such witness on what he has stated at the 


trial as laid down in the proviso to Section 162(1) CrPC. 
The statements under Section 161 CrPC recorded during 
the investigation are not substantive pieces of evidence 
but can be used primarily for the limited purpose: (i) of 
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contradicting such witness by an accused under Section 
145 of the Evidence Act; (ii) the contradiction of such 
witness also by the prosecution but with the leave of the 
Court; and (iii) the re-examination of the witness if 


necessary.  


17. The court cannot suo motu make use of statements to 


police not proved and ask questions with reference to 
them which are inconsistent with the testimony of the 
witness in the court. The words in Section 162 CrPC “if 
duly proved” clearly show that the record of the statement 
of witnesses cannot be admitted in evidence 
straightaway nor can be looked into but they must be 


duly proved for the purpose of contradiction by eliciting 
admission from the witness during cross-examination 
and also during the cross-examination of the investigating 
officer. The statement before the investigating officer can 
be used for contradiction but only after strict compliance 
with Section 145 of the Evidence Act that is by drawing 


attention to the parts intended for contradiction. 


18. Section 145 of the Evidence Act reads as under: 


“145.Cross-examination as to previous statements in 
writing.—A witness may be cross-examined as to 


previous statements made by him in writing or 
reduced into writing, and relevant to matters in 
question, without such writing being shown to him, 
or being proved; but, if it is intended to contradict him 
by the writing, his attention must, before the writing 
can be proved, be called to those parts of it which are 


to be used for the purpose of contradicting him.” 
 


19. Under Section 145 of the Evidence Act when it is intended 
to contradict the witness by his previous statement reduced 
into writing, the attention of such witness must be called to 
those parts of it which are to be used for the purpose of 
contradicting him, before the writing can be used. While 
recording the deposition of a witness, it becomes the duty of 


the trial court to ensure that the part of the police statement 
with which it is intended to contradict the witness is brought 
to the notice of the witness in his cross-examination. The 
attention of witness is drawn to that part and this must 
reflect in his cross-examination by reproducing it. If the 
witness admits the part intended to contradict him, it stands 


proved and there is no need to further proof of contradiction 
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and it will be read while appreciating the evidence. If he 
denies having made that part of the statement, his attention 
must be drawn to that statement and must be mentioned in 
the deposition. By this process the contradiction is merely 


brought on record, but it is yet to be proved. Thereafter when 
investigating officer is examined in the court, his attention 
should be drawn to the passage marked for the purpose of 
contradiction, it will then be proved in the deposition of the 
investigating officer who again by referring to the police 
statement will depose about the witness having made that 


statement. The process again involves referring to the police 
statement and culling out that part with which the maker of 
the statement was intended to be contradicted. If the witness 
was not confronted with that part of the statement with 
which the defence wanted to contradict him, then the court 
cannot suo motu make use of statements to police not proved 


in compliance with Section 145 of the Evidence Act that is, by 
drawing attention to the parts intended for contradiction.” 
       (Emphasis supplied) 


 


50. What is important to note in the aforesaid decision of this 


Court is the principle of law that if the witness was not confronted 


with that part of the statement with which the defence wanted to 


contradict him, then the Court cannot suo motu make use of 


statements to police not proved in compliance with Section 145 


of the Evidence Act. Therefore, it is of utmost importance to prove 


all major contradictions in the form of material omissions in 


accordance with the procedure as established under Section 145 


of the Evidence Act and bring them on record. It is the duty of the 


defence counsel to do so.  


51. This Court in Raghunandan v. State of U.P. reported in 


(1974) 4 SCC 186, it was observed:-(SCC p. 191, para 16) 
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“16. We are inclined to accept the argument of the 
appellant that the language of Section 162, Criminal 
Procedure Code, though wide, is not explicit or specific 
enough to extend the prohibition to the use of the wide 


and special powers of the Court to question a witness, 
expressly and explicitly given by Section 165 of the Indian 
Evidence Act in order to secure the ends of justice.  
….Therefore, we hold that Section 162, Criminal 
Procedure Code, does not impair the special powers of the 
Court under Section 165, Indian Evidence Act. …” 


             (Emphasis supplied) 


 


52.  This Court in Dandu Lakshmi Reddy v. State of A.P., 


(1999) 7 SCC 69, it was held:-   


“20. It must now be remembered that the said procedure 
can be followed only when a witness is in the box. Barring 
the above two modes, a statement recorded under Section 
161 of the Code can only remain fastened up at all stages 
of the trial in respect of that offence. In other words, if the 
court has not put any question to the witness with 


reference to his statement recorded under Section 161 of 
the Code, it is impermissible for the court to use that 
statement later even for drawing any adverse impression 
regarding the evidence of that witness. What is 
interdicted by Parliament in direct terms cannot be 
obviated in any indirect manner.”       (Emphasis supplied) 


 


53. Sarkar (1999, 15th pp. 2319 etc.) says that a Judge is 


entitled to take a proactive role in putting questions to ascertain 


the truth and to fill up doubts, if any, arising out of inept 


examination of witnesses. But, as stated by Lord Denning in 


Jones v. National Coal Board, 1957 (2) All ER 155 (CA), the 


Judge cannot “drop the mantle of a Judge and assume the robe 


of an advocate”. 
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54. Of course, the Judge should not be a passive spectator 


but should take a proactive role as emphasized by Phipson 


(Evidence, 1999, 15th Ed, para 1.21 as under:- 


“When the form of the English trial assumed its modern 
institutional form, the role of the judge was that of a 
neutral umpire. This is still broadly the position in 
criminal cases. In civil cases, the abandonment of jury 
trial except in a few exceptional cases led to some dilution 
of this principle. The wholesale changes in 1999 of the 


rules governing civil procedure has emphasized the 
interventionist role of the modern judge. Whereas formally 
the tribunal was a ‘reactive judge (for centuries past at 
the heart of the English Common Law -- concept of the 
independent judiciary) instead we shall have a proactive 
judge whose task will be to take charge of the action at 


an early stage and manage its conduit.”   
                                                      (Emphasis supplied) 


 
55. This Court in State of Rajasthan v. Ani @ Hanif and 


Ors. (1997) 6 SCC 162, made very relevant and important 


observations as under:- 


“11. … Section 165 of the Evidence Act confers vast and 
unrestricted powers on the trial court to put 
“any question he pleases, in any form, at any time, 
of any witness, or of the parties, about any fact relevant 
or irrelevant” in order to discover relevant facts. The said 


section was framed by lavishly studding it with the word 
“any” which could only have been inspired by the 
legislative intent to confer unbridled power on the trial 
court to use the power whenever he deems it necessary 
to elicit truth. Even if any such question crosses into 
irrelevancy the same would not transgress beyond the 


contours of powers of the court. This is clear from the 
words “relevant or irrelevant” in Section 165. Neither of 
the parties has any right to raise objection to any such 
question. 
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12. Reticence may be good in many circumstances, but a 
Judge remaining mute during trial is not an ideal 
situation. A taciturn Judge may be the model caricatured 
in public mind. But there is nothing wrong in his becoming 


active or dynamic during trial so that criminal justice 
being the end could be achieved. Criminal trial should not 
turn out to be a bout or combat between two rival sides 
with the Judge performing the role only of a spectator or 
even an umpire to pronounce finally who won the race. A 
Judge is expected to actively participate in the trial, elicit 


necessary materials from witnesses in the appropriate 
context which he feels necessary for reaching the correct 
conclusion. There is nothing which inhibits his power to 
put questions to the witnesses, either during chief 
examination or cross-examination or even during re-
examination to elicit truth. The corollary of it is that if a 


Judge felt that a witness has committed an error or a slip 
it is the duty of the Judge to ascertain whether it was so, 
for, to err is human and the chances of erring may 
accelerate under stress of nervousness during cross-
examination. Criminal justice is not to be founded on 
erroneous answers spelled out by witnesses during 


evidence-collecting process. It is a useful exercise for trial 
Judge to remain active and alert so that errors can be 
minimised.”           (Emphasis supplied) 


 
56. In the above context, it is apposite to quote the 


observations of Chinnappa Reddy, J. in Ram 


Chander v. State of Haryana, (1981) 3 SCC 191:- 


“2. The adversary system of trial being what it is, there is 
an unfortunate tendency for a judge presiding over a trial 
to assume the role of a referee or an umpire and to allow 


the trial to develop into a contest between the prosecution 
and the defence with the inevitable distortions flowing 
from combative and competitive element entering the trial 
procedure. If a criminal court is to be an effective 
instrument in dispensing justice, the presiding judge must 
cease to be a spectator and a mere recording machine. He 


must become a participant in the trial by evincing 
intelligent active interest by putting questions to 
witnesses in order to ascertain the truth. …” 


        (Emphasis supplied) 
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ROLE AND DUTY OF THE HIGH COURT IN CONFIRMATION 


CASES 


 


 
57. We regret to state that the High Court completely 


overlooked the aforesaid aspects as discussed above.  What was 


expected of the High Court to do in such circumstances? If the 


High Court would have taken little pains to look into the record, 


then immediately it could have taken recourse to Section 367 of 


the CrPC. We invite the attention of the High Court to the 


provisions of Chapter XXVIII (Section 366 to Section 371) and 


Chapter XXIX (Section 372 to Section 394). The provisions of 


Section 366 to Section 368 and Sections 386 and Section 391 


are quoted here for ready reference:- 


“Section 366. Sentence of death to be submitted by 


Court of Session for confirmation.—(1) When the 
Court of Session passes a sentence of death, the 
proceedings shall be submitted to the High Court, and the 


sentence shall not be executed unless it is confirmed by 
the High Court. 


(2) The Court passing the sentence shall commit the 
convicted person to jail custody under a warrant. 


 


Section 367. Power to direct further inquiry to be 


made or additional evidence to be taken.—(1) If, 
when such proceedings are submitted, the High Court 
thinks that a further inquiry should be made into or 
additional evidence taken upon, any point bearing upon 
the guilt or innocence of the convicted person, it may make 


such inquiry or take such evidence itself, or direct it to be 
made or taken by the Court of Session. 
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(2) Unless the High Court otherwise directs, the presence 
of the convicted person may be dispensed with when 
such inquiry is made or such evidence is taken. 


(3) When the inquiry or evidence (if any) is not made or 
taken by the High Court, the result of such inquiry or 
evidence shall be certified to such Court. 


 


Section 368. Power of High Court to confirm 


sentence or annual conviction.—In any case 


submitted under Section 366, the High Court— 


 


(a) may confirm the sentence, or pass any other sentence 
warranted by law, or 


(b) may annul the conviction, and convict the accused of 
any offence of which the Court of Session might have 


convicted him, or order a new trial on the same or an 
amended charge, or 


(c) may acquit the accused person: 


 


Provided that no order of confirmation shall be made 
under this section until the period allowed for preferring 


an appeal has expired, or, if an appeal is presented 
within such period, until such appeal is disposed of. 


 


  x  x  x  x 


  


Section 386. Powers of the appellate court.—After 
perusing such record and hearing the appellant or his 
pleader, if he appears, and the Public Prosecutor, if he 


appears, and in case of an appeal under Section 377 or 
Section 378, the accused, if he appears, the Appellate 
Court may, if it considers that there is no sufficient ground 
for interfering, dismiss the appeal, or may— 


 


(a) in an appeal from an order of acquittal, reverse such 
order and direct that further inquiry be made, or that the 
accused be re-tried or committed for trial, as the case may 
be, or find him guilty and pass sentence on him according 
to law; 


(b) in an appeal from a conviction— 


(i) reverse the finding and sentence and acquit or 
discharge the accused, or order him to be re-tried by a 
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court of competent jurisdiction subordinate to such 
Appellate Court or committed for trial, or 


(ii) alter the finding, maintaining the sentence, or 


(iii) with or without altering the finding, alter the nature 
or the extent, or the nature and extent, of the sentence, 
but not so as to enhance the same; 


(c) in an appeal for enhancement of sentence— 


(i) reverse the finding and sentence and acquit or 
discharge the accused or order him to be re-tried by a 
court competent to try the offence, or 


(ii) alter the finding maintaining the sentence, or 


(iii) with or without altering the finding, alter the nature 
or the extent, or the nature and extent, of the sentence, 
so as to enhance or reduce the same; 


(d) in an appeal from any other order, alter or reverse such 
order; 


(e) make any amendment or any consequential or 
incidental order that may be just or proper: 


 


Provided that the sentence shall not be enhanced unless 
the accused has had an opportunity of showing cause 
against such enhancement: 


 


Provided further that the Appellate Court shall not inflict 
greater punishment for the offence which in its opinion the 
accused has committed, than might have been inflicted 
for that offence by the court passing the order or sentence 
under appeal. 


 


   x  x  x  x 


  


Section 391. Appellate Court may take further 


evidence or direct it to be taken.—(1) In dealing with 
any appeal under this Chapter, the Appellate Court, if it 
thinks additional evidence to be necessary, shall record 


its reasons and may either take such evidence itself, or 
direct it to be taken by a Magistrate, or when the 
Appellate Court is a High Court, by a Court of Session or 
a Magistrate. 


(2) When the additional evidence is taken by the Court of 
Session or the Magistrate, it or he shall certify such 
evidence to the Appellate Court, and such Court shall 
thereupon proceed to dispose of the appeal. 
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(3) The accused or his pleader shall have the right to be 
present when the additional evidence is taken. 


(4) The taking of evidence under this section shall be 
subject to the provisions of Chapter XXIII, as if it were an 
inquiry.” 


              (Emphasis supplied) 


58. According to Section 366 when a Court of Session passes 


a sentence of death, the proceedings must be submitted to the 


High Court and the sentence of death is not to be executed unless 


it is confirmed by the High Court. Section 367 then proceeds to 


lay down the power of the High Court to direct further enquiry to 


be made or additional evidence to be taken. Section 368, 


thereafter, lays down the power of the High Court to confirm the 


sentence so imposed or annul the conviction. One of the powers 


which the High Court can exercise is one under Section 368(c) of 


the CrPC and that is to “acquit the accused person”. Pertinently, 


the power to acquit the person can be exercised by the High Court 


even without there being any substantive appeal on the part of 


the accused challenging his conviction. To that extent, the 


proceedings under Chapter XXVIII which deal with “submission 


of death sentences for confirmation” is a proceeding in 


continuation of the trial. These provisions thus entitle the High 


Court to direct further enquiry or to take additional evidence and 


the High Court may, in a given case, even acquit the accused 


person. The scope of the chapter is wider. Chapter XXIX of the 
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CrPC deals with “Appeals”. Section 391 also entitles the appellate 


court to take further evidence or direct such further evidence to 


be taken. Section 386 then enumerates powers of the appellate 


court which inter alia includes the power to “reverse the finding 


and sentence and acquit or discharge the accused, or order him 


to be re-tried by a court of competent jurisdiction subordinate to 


such appellate court or committed for trial”. The powers of the 


appellate court are equally wide. The High Court in the present 


case was exercising powers both under Chapters XXVIII and XXIX 


of the CrPC.   


59. Ordinarily, in a criminal appeal against conviction, the 


appellate court, under Section 384 of the CrPC, can dismiss the 


appeal, if the Court is of the opinion that there is no sufficient 


ground for interference, after examining all the grounds urged 


before it for challenging the correctness of the decision given by 


the Trial Court. It is not necessary for the appellate court to 


examine the entire record for the purpose of arriving at an 


independent decision of its own whether the conviction of the 


appellant is fully justified. The position is, however, different 


where the appeal is by an accused who is sentenced to death, so 


that the High Court dealing with the appeal has before it, 


simultaneously with the appeal, a reference for confirmation of 


the capital sentence under Section 366 of the CrPC. On a 
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reference for confirmation of sentence of death, the High Court is 


required to proceed in accordance with Sections 367 and 368 


respectively of the CrPC and the provisions of these Sections 


make it clear that the duty of the High Court, in dealing with the 


reference, is not only to see whether the order passed by the 


Sessions Judge is correct, but to examine the case for itself and 


even direct a further enquiry or the taking of additional evidence 


if the Court considers it desirable in order to ascertain the guilt 


or the innocence of the convicted person. It is true that, under 


the proviso to Section 368, no order of confirmation is to be made 


until the period allowed for preferring the appeal has expired, or, 


if an appeal is presented within such period, until such appeal is 


disposed of, so that, if an appeal is filed by a condemned prisoner, 


that appeal has to be disposed of before any order is made in the 


reference confirming the sentence of death. In disposing of such 


an appeal, however, it is necessary that the High Court should 


keep in view its duty under Section 367 CrPC and, consequently, 


the Court must examine the appeal record for itself, arrive at a 


view whether a further enquiry or taking of additional evidence is 


desirable or not, and then come to its own conclusion on the 


entire material on record whether conviction of the condemned 


prisoner is justified and the sentence of death should be 


confirmed. [See: Bhupendra Singh (supra)] 
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60.  In Jumman (supra), this Court explained the aforestated 


position in the following words:- 


“10. … but there is a difference when a reference is made 
under Section 374 of the Criminal Procedure Code 


(Section 366 of the Code of Criminal Procedure, 1973), 
and when disposing of an appeal under Section 423 of 
the Criminal Procedure Code (Section 386 of the Code of 
Criminal Procedure, 1973) and that is that the High Court 
has to satisfy itself as to whether a case beyond 
reasonable doubt has been made out against the accused 


persons for the infliction of the penalty of death. In fact 
the proceedings before the High Court are a reappraisal 
and the reassessment of the entire facts and law in order 
that the High Court should be satisfied on the materials 
about the guilt or innocence of the accused persons. Such 
being the case, it is the duty of the High Court to consider 


the proceedings in all their aspects and come to an 
independent conclusion on the materials, apart from the 
view expressed by the Sessions Judge. In so doing, the 
High Court will be assisted by the opinion expressed by 
the Sessions Judge, but under the provisions of the law 
above-mentioned it is for the High Court to come to an 


independent conclusion of its own.” 


 


61. The same principle was recognised in Ram Shankar 


Singh (supra):- 


“12. … The High Court had also to consider what order 
should be passed on the reference under Section 374, and 
to decide on an appraisal of the evidence, whether the 
order of conviction for the offences for which the accused 
were convicted was justified and whether, having regard 
to the circumstances, the sentence of death was the 


appropriate sentence. …” 
 


62.  In Masalti v. State of U.P., (1964) 8 SCR 133, this Court 


was dealing with an appeal under Article 136 of the Constitution 


and, in that appeal, on behalf of the persons who were under 
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sentence of death, a point was sought to be urged which was 


taken before the trial court and was rejected by it, but was not 


repeated before the High Court. This Court held:- 


“11. …it may, in a proper case, be permissible to the 
appellants to ask this Court to consider that point in an 
appeal under Article 136 of the Constitution; after all in 
criminal proceedings of this character where sentences of 
death are imposed on the appellants, it may not be 
appropriate to refuse to consider relevant and material 


pleas of fact and law only on the ground that they were 
not urged before the High Court. If it is shown that the 
pleas were actually urged before the High Court and had 
not been considered by it, then, of course the party is 
entitled as a matter of right to obtain a decision on those 
pleas from this Court. But even otherwise no hard and 


fast Rule can be laid down prohibiting such pleas being 
raised in appeals under Article 136.” 


 
63. In Kunal Majumdar v. State of Rajasthan, (2012) 9 SCC 


320, this Court was dealing with an appeal filed by a convict 


sentenced to death. It was noted that the High Court had dealt 


with the reference in a very casual and callous manner by merely 


stating that the counsel for the appellant therein pleaded for 


sympathetic consideration in commuting the death sentence into 


sentence for life. This Court noticed that there was absolutely no 


consideration of the relative merits and demerits of the conviction 


and the sentence imposed in the reference under Section 366(1) 


CrPC in the manner in which it was required to be considered. 


This Court while remitting the matter back to the High Court 


observed thus:- 
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“16. In a case for consideration for confirmation of death 


sentence under Section 366(1) CrPC, the High Court is 


bound to examine the reference with particular reference 


to the provisions contained in Sections 367 to 371 CrPC. 


Under Section 367 CrPC, when reference is submitted 


before the High Court, the High Court, if satisfied that a 


further enquiry should be made or additional evidence 


should be taken upon, any point bearing upon the guilt or 


innocence of the convict person, it can make such enquiry 


or take such evidence itself or direct it to be made or taken 


by the Court of Session. The ancillary powers as regards 


the presence of the accused in such circumstances have 


been provided under sub-sections (2) and (3) of Section 


367 CrPC. Under Section 368, while dealing with the 


reference under Section 366, it inter alia provides for 


confirmation of the sentence or pass any other sentence 


warranted by law or may annul the conviction itself and 


in its place convict the accused for any other offence of 


which the Court of Session might have convicted the 


accused or order a new trial on the same or an amended 


charge. It may also acquit the accused person. Under 


Section 370, when such reference is heard by a Bench of 


Judges and if they are divided in their opinion, the case 


should be decided in the manner provided under Section 


392 as per which the case should be laid before another 


Judge of that Court who should deliver his opinion and 


the judgment or order should follow that opinion. Here 


again, under the proviso to Section 392, it is stipulated 


that if one of the Judges constituting the Bench or where 


the appeal is laid before another Judge, either of them, if 


so required, direct for rehearing of the appeal for a 


decision to be rendered by a larger Bench of Judges. 


17. When such a special and onerous responsibility has 


been imposed on the High Court while dealing with a 


reference under Section 366(1) CrPC, we are shocked to 


note that in the order [Criminal Murder Reference No. 1 of 


2007 under S. 366(1) CrPC, decided on 11-7-2007 (Raj)] 


impugned herein, the Division Bench merely recorded to 


the effect that the counsel for the appellant pleaded for 


sympathy to commute the death sentence into one for life 


for the offence falling under Section 302 IPC while praying 


for maintaining the sentence imposed for the offence 


under Sections 376/511 IPC and that there was no 
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opposition from the learned Public Prosecutor. The 


Division Bench on that sole ground and by merely stating 


that there was no use of force of severe nature on the 


victim at the hands of the appellant and that the 


commission of offence of murder cannot be held to be 


brutal or inhuman and consequently the death sentence 


was liable to be altered as one for life for the offence 


under Section 302 IPC. The Division Bench of the High 


Court did not bother to exercise its jurisdiction vested in it 


under Section 366(1) CrPC read with Sections 368 to 370 


and 392 CrPC in letter and spirit and thereby, in our 


opinion, shirked its responsibility while deciding the 


reference in the manner it ought to have been otherwise 


decided under the Code of Criminal Procedure. We feel 


that less said is better while commenting upon the 


cursory manner in which the judgment came to be 


pronounced by the Division Bench while dealing with the 


reference under Section 366(1) while passing the 


impugned judgment [Criminal Murder Reference No. 1 of 


2007 under S. 366(1) CrPC, decided on 11-7-2007 (Raj)]. 


18. We are however duty-bound to state and record that 


in a reference made under Section 366(1) CrPC, there is 


no question of the High Court short-circuiting the process 


of reference by merely relying upon any concession made 


by the counsel for the convict or that of the counsel for the 


State. A duty is cast upon the High Court to examine the 


nature and the manner in which the offence was 


committed, the mens rea if any, of the culprit, the plight of 


the victim as noted by the trial court, the diabolic manner 


in which the offence was alleged to have been performed, 


the ill-effects it had on the victim as well as the society at 


large, the mindset of the culprit vis-à-vis the public 


interest, the conduct of the convict immediately after the 


commission of the offence and thereafter, the past history 


of the culprit, the magnitude of the crime and also the 


consequences it had on the dependants or the custodians 


of the victim. There should be very wide range of 


consideration to be made by the High Court dealing with 


the reference in order to ensure that the ultimate outcome 


of the reference would instill confidence in the minds of 


peace-loving citizens and also achieve the object of acting 


as a deterrent for others from indulging in such crimes.”


             (Emphasis supplied) 
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CONCEPT OF FAIR TRAIL 


 


64.  All fair trials are necessarily legally valid, but is the 


reverse necessarily true? What then is the genesis of the 


concept of a fair trial? The concept of a fair trial has a very 


impressive ancestry, is rooted in history, enshrined in the 


Constitution, sanctified by religious philosophy and juristic 


doctrines and embodied in the statute intended to regulate the 


course of a criminal trial. Its broad features and ingredients have, 


in course of time, been concretised into well recognised 


principles, even though there are grey areas, which call for 


further legal thought and research. 


65.  Truth is the cherished principle and is the guiding 


star of the Indian criminal justice system. For justice to be done 


truth must prevail. Truth is the soul of justice. The sole 


idea of criminal justice system is to see that justice is done. 


Justice will be said to be done when no innocent person is 


punished and the guilty person is not allowed to go scot free.  


66. For the dispensation of criminal justice, India follows the 


accusatorial or adversarial system of common law. In the 


accusatorial or adversarial system the accused is presumed to be 


innocent; prosecution and defence each put their case; judge acts 







62 
 


as an impartial umpire and while acting as a neutral umpire sees 


whether the prosecution has been able to prove its case beyond 


reasonable doubt or not. 


67. Free and fair trial is sine-qua-non of Article 21 of the 


Constitution of India. If the criminal trial is not free and fair, then 


the confidence of the public in the judicial fairness of a judge and 


the justice delivery system would be shaken. Denial to fair trial is 


as much injustice to the accused as to the victim and the society. 


No trial can be treated as a fair trial unless there is an impartial 


judge conducting the trial, an honest, able and fair defence 


counsel and equally honest, able and fair public prosecutor. A 


fair trial necessarily includes fair and proper opportunity to the 


prosecutor to prove the guilt of the accused and opportunity to 


the accused to prove his innocence.  


68. The role of a judge in dispensation of justice after 


ascertaining the true facts no doubt is very difficult one. In the 


pious process of unravelling the truth so as to achieve the 


ultimate goal of dispensing justice between the parties the judge 


cannot keep himself unconcerned and oblivious to the various 


happenings taking place during the progress of trial of any case. 


No doubt he has to remain very vigilant, cautious, fair and 


impartial, and not to give even a slightest of impression that he 
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is biased or prejudiced either due to his own personal convictions 


or views in favour of one or the other party. This, however, would 


not mean that the Judge will simply shut his own eyes and be a 


mute spectator, acting like a robot or a recording machine to just 


deliver what stands feeded by the parties.  


69.  Malimath Committee on Judicial Reforms discussed 


the paramount duty of Courts to search for truth. The relevant 


observations of the Committee are as under:- 


(a) The Indian ethos accords the highest importance to truth. 


The motto “Satyameva Jayate” (Truth alone succeeds) is 


inscribed in our National Emblem “Ashoka Sthambha”. Our 


epics extol the virtue of truth. 


(b) For the common man truth and justice are synonymous. 


So when truth fails, justice fails. Those who know that the 


acquitted accused was in fact the offender, lose faith in the 


system. 


(c) In practice however we find that the Judge, in his anxiety 


to demonstrate his neutrality opts to remain passive and truth 


often becomes a casualty. 


(d) Truth being the cherished ideal and ethos of India, pursuit 


of truth should be the guiding star of the Justice System. For 


justice to be done truth must prevail. It is truth that must 
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protect the innocent and it is truth that must be the basis to 


punish the guilty. Truth is the very soul of justice. Therefore, 


truth should become the ideal to inspire the courts to pursue. 


(e) Many countries which have Inquisitorial model have 


inscribed in their Parliamentary Acts a duty to find the truth 


in the case. In Germany Section 139 of the so called ‘Majna 


Charta’, a breach of the Judges' duty to actively discover truth 


would promulgate a procedural error which may provide 


grounds for an appeal. 


(f) For Courts of justice there cannot be any better or higher 


ideal than quest for truth. 


70. This Court has condemned the passive role played by the 


Judges and emphasized the importance and legal duty of a Judge 


to take an active role in the proceedings in order to find the truth 


to administer justice and to prevent the truth from becoming a 


casualty. A Judge is also duty bound to act with impartiality and 


before he gives an opinion or sits to decide the issues between the 


parties, he should be sure that there is no bias against or for 


either of the parties to the lis. For a judge to properly discharge 


this duty the concept of independence of judiciary is in existence 


and it includes ability and duty of a Judge to decide each case 
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according to an objective evaluation and application of the law, 


without the influence of outside factors.  


71. If the Courts are to impart justice in a free, fair and 


effective manner, then the presiding judge cannot afford to 


remain a mute spectator totally oblivious to the various 


happenings taking place around him, more particularly, 


concerning a particular case being tried by him. The fair trial is 


possible only when the court takes active interest and elicit all 


relevant information and material necessary so as to find out the 


truth for achieving the ultimate goal of dispensing justice with all 


fairness and impartiality to both the parties. 


72. In Ram Chander (supra), while speaking about the 


presiding judge in a criminal trial, Chinnappa Reddy, J. observed 


that if a criminal court is to be an effective instrument in 


dispensing justice, the presiding judge must cease to be a 


spectator and a mere recording machine. He must become a 


participant in the trial by evincing intelligent active interest by 


putting questions to witnesses in order to ascertain the truth. The 


learned Judge reproduced a passage from Sessions Judge, 


Nellore v. Intha Ramana Reddy, 1972 Cri.L.J. 1485, which 


reads as follows:— 


“Every criminal trial is a voyage of discovery in which 


truth is the quest. It is the duty of a presiding Judge to 
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explore every avenue open to him in order to discover the 
truth and to advance the cause of justice. For that 
purpose he is expressly invested by Section 165 of the 
Evidence Act with the right to put questions to witnesses. 


Indeed the right given to a Judge is so wide that he may, 
ask any question he pleases, in any form, at any 
time, of any witness, or of the parties about any fact, 
relevant or irrelevant. Section 172(2) of the 
Code of Criminal Procedure enables the court to send for 
the police-diaries in a case and use them to aid it in the 


trial. The record of the proceedings of the Committing 
Magistrate may also be perused by the Sessions Judge to 
further aid him in the trial.” 


 


73. For all the foregoing reasons, we are left with no other 


alternative but to set aside the impugned judgment of the High 


Court and remit the matter back to the High Court for deciding 


the reference under Section 366 of the CrPC in the manner it 


ought to have been decided, more particularly keeping in mind 


the serious lapses on the part of the defence in not proving major 


contradictions in the form of material omissions surfacing from 


the oral evidence of the prosecution witnesses.   


74. If anyone would ask us the question, “What is the ratio of 


this Judgment?” The answer to the same would be very simple 


and plain, in the words of Clarence Darrow; 


“Justice has nothing to do with what goes on in the 
courtroom; Justice is what comes out of a courtroom.” 


 


75. In the result, the impugned judgment of the High Court is 


set aside and the matter is remitted back to the High Court for 
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reconsideration of the Death Reference No. 4 of 2017 and 


Criminal Appeal (DB) No. 358 of 2017.   The Death Reference No. 


4  of  2017 and Criminal Appeal (DB) No. 358 of 2017 stand 


restored for reconsideration of the High Court in accordance with 


law.  


76. The appellant is in jail past more than nine years. In such 


circumstances, the Death Reference referred to above on being 


restored to the file of the High Court shall be taken up for hearing 


expeditiously. The learned Chief Justice of the High Court is 


requested to notify the Death Reference along with the Criminal 


Appeal for hearing before a Bench which he may deem fit to 


constitute. We also request the learned Judges who would be 


hearing the matter to give priority and dispose of the same at the 


earliest in accordance with law. 


77. As the appellant convict is in jail past more than nine 


years, his family might be in dire straits. He may not be in a 


position to engage a lawyer of his choice. Probably, he may not be 


in a position to even understand what is said in this judgment. 


In such circumstances, the High Court may request a seasoned 


criminal side lawyer to appear on behalf of the appellant and 


assist the Court.  
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78. The Registry shall forward one copy each of this judgment 


to all the High Courts with a further request to each of the High 


Courts to circulate the same in its respective district judiciary. 


79.  The appeals are disposed of accordingly. 
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High Court of Uttarkhand, At Nainital 
 


Notification 
 


No. 293 /UHC/Admin.B/2023 Nainital,                 Dated-22.07.2023 
 


  In pursuance of directions of Hon’ble Court, following Standard 


Operating Procedure for conducting Mediations is being issued, which will 


come into force with immediate effect: 


Standard Operating Procedure for Conducting Mediations  


(hereinafter referred to as the “SOP”) 


 


In this SOP, the expression “District Courts” shall include all rungs in the 


hierarchy of the District Judiciary in the State of Uttarakhand, including Family 


Courts.  


 


1. Background: 


i. A Memorandum of Understanding (MoU) has been executed between the 


Uttarakhand High Court and Delhi High Court Mediation and Conciliation 


Centre (SAMADHAN) on 14th April, 2023, inter-alia, to take advantage of the 


experience and expertise developed by SAMADHAN in the field of mediation, 


and to associate with each other to conduct mediation sessions for the 


matters referred by the Uttarakhand High Court, and District Courts and to 


hold trainings and awareness programs through the Trainers/Experts of 


SAMADHAN.  


ii. In view of the above, in matters referred by the Uttarakhand High Court, or 


District Courts, in pursuance of the MoU, mediation shall be conducted by 


a trained Mediator appointed by SAMADHAN, with one trained co-mediator 


enrolled in the State.  Since Delhi High Court Mediation and Conciliation 


Centre (SAMADHAN) has suitable infrastructure to carry out online 


mediations effectively, so the same may be utilized for conducting all the 


mediation trainings/sessions.  


iii. Accordingly, this Standard Operating Procedure is being developed to 


facilitate Mediation proceedings in all cases pending in the courts in the 


State of Uttarakhand, including those which are referred for mediation 


under the MoU.  


 


2. Appointment of Nodal Officers: 


i. The Secretary, UKHCLSC, and the Secretary, DLSA, stand appointed as the 


Nodal Officers at the High Court of Uttarakhand and at the District Courts 


concerned. The responsibility of the Nodal Officers shall be to facilitate 
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conduct of online/physical mediation of all cases referred for mediation by 


the High Court, or the District Court, as the case may be. 


ii. The Nodal Officer concerned shall act in respect of the cases pending in the 


High Court, which may be referred for mediation, and in respect of the 


cases pending in the respective Districts, which may be referred for 


mediation, under this SOP.  


iii. The names and all the necessary particulars, such as mobile number, email 


id, official address, of the Nodal Officers shall be uploaded on the official 


website of the High Court and displayed on the Notice Boards of the Court 


concerned.   


 


3. Appointment of Mediators: 


i. A list of trained and empanelled Mediators in the Uttarakhand High Court 


and the District Courts shall be prepared with their particulars, including 


name, registration number as Advocate with the Bar Council, email ID, 


mobile phone number, address, and the Court where they are registered as 


Mediators, and the said List shall be made available to all Courts, and also 


uploaded on the website of the Uttarakhand High Court.  


ii. Empanelled Mediators registered with the Uttarakhand High Court, and 


with the District Courts, shall stand empanelled with Uttarakhand State 


Legal Services Authority (UKSLSA) and the High Court Legal Services 


Committee (UKHCLSC) respectively.   


iii. The Uttarakhand High Court, or District Courts, may refer the cases before 


them for Mediation, including under the MOU dated 14.04.2023. In cases 


referred for mediation, under the MoU dated 14.04.2023, one Mediator shall 


be appointed by SAMADHAN, who will be assisted by a Co-mediator 


appointed by the referring Court from the panel of trained Mediators in the 


State.   


iv. The Court, referring the matter under the MoU, shall appoint the Co-


mediator by name in terms of this SOP, preferably by rotation.  The Co-


Mediator shall be paid the fee according to the schedule fixed by the 


UKSLSA.  


v. The Mediator/Co-mediator shall strictly follow the ethics for Mediators, as 


provided under the Rules framed by the Delhi High Court and the 


Uttarakhand High Court.  In cases where there are more Mediators than 


one, the Co-Mediator shall follow the instructions of the Mediator, and shall 


not undertake independent steps for interaction with either of the parties, 


jointly or separately.  


vi. The panel of Mediators, empanelled by the High Court, or the District 


Courts, may be reviewed from time to time.  
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4. Platform for Mediation under the MoU dated 14.04.2023: 


i. The Mediator from SAMADHAN, and the Co-Mediator shall conduct 


proceedings physically / online / through the hybrid mode, through the 


WebEx System, available with SAMADHAN, link whereof will be shared by 


SAMADHAN with the Mediator, the Nodal Officer concerned, the Co-


mediator, and the parties, on the email address of all.  In case, any of the 


parties do not have their own email id, the email containing the link for the 


mediation session shall be shared with the concerned Nodal Officer, whose 


responsibility it shall be to inform the party/parties of the date and time of 


online mediation, so that the party/parties are able to join the proceedings 


either from the concerned court premises, or from any other location that 


they, or any of them, may choose to.  The Co-mediator will be provided with 


the necessary infrastructure at the premises of the Uttarakhand High 


Court, or the District Courts concerned, to the extent necessary, and the 


parties will be given access to the infrastructure by the concerned Nodal 


Officer, as provided in this SOP, if they do not have their own computer 


devices or physical infrastructure, for the purposes of participating in the 


said mediation proceedings.  


ii. In case of unavailability of VC facility at the Mediation Centre, VC facility 


available at the nearest Court complex may be used for the Mediation 


proceedings.  


iii. The Nodal Officer shall, however, not join the mediation proceedings and 


shall not be privy to any of the mediation sessions.   


 


5. Platform for Mediation in other cases: 


 In all other cases, referred by the Court for mediation, the following 


procedure shall apply: 


i. The Mediator shall conduct proceedings physically / online / through the 


hybrid mode, through the Google Meet System, link whereof will be 


generated and shared by the Nodal Officer concerned with the Mediator, 


and the parties, on the email address of all.  In case, any of the parties do 


not have their own email id, it shall be the responsibility of the Nodal Officer 


to inform the party/parties of the date and time of online mediation, so that 


the party/parties are able to join the proceedings either from the concerned 


court premises, or from any other location that they, or any of them, may 


choose to.  The Mediator will be provided with the necessary infrastructure 


at the premises of the Uttarakhand High Court, or the District Courts 


concerned, to the extent necessary, and the parties will be given access to 


the infrastructure by the concerned Nodal Officer, as provided in this SOP, 
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if they do not have their own computer devices or physical infrastructure, 


for the purposes of participating in the said mediation proceedings.  


ii. In case of unavailability of VC facility at the Mediation Centre, VC facility 


available at the nearest Court complex may be used for the Mediation 


proceedings.  


iii. The Nodal Officer shall, however, not join the mediation proceedings and 


shall not be privy to any of the mediation sessions. 


 


6. Initiation of Proceedings: 


i. Mediation between disputing parties may be initiated upon a reference 


being made by the High Court or the District Court, as the case may be, to 


the Mediation Centre annexed with the Court (in the case of High Court, the 


High Court Mediation Centre, and in the case of the District Court, the 


District Court Mediation Centre). The Court shall inform the parties of the 


facility available for conduct of mediation under the MoU, and its 


advantages.  In cases, where the parties agree to mediation under the MoU, 


the Court shall record their consent and refer the parties to mediation 


under the MoU.  Where any of the parties opts out of mediation under the 


MoU, but is otherwise agreeable to mediation, the Court shall refer the 


parties to mediation by a trained Mediator before the Mediation Centre of 


the UKHCLSC or DLSA, as the case may be.  


ii. Any litigating party, interested in exploring settlement of his/her disputes 


through mediation, may approach the concerned Mediation Centre at the 


High Court, or the Mediation Centre of the District Court, personally, or 


through email, or by calling a dedicated phone line, which shall be 


prominently displayed on the website of the High Court / District Court.The 


interested party shall be explained the process of mediation, and the 


nuances thereof by the Nodal Officer.  The Nodal Officer shall take in 


writing the willingness of the party/parties approaching the Mediation 


Centre for exploring settlement through mediation and, thereafter, contact 


the opposite party/parties to enquire whether they are also willing to 


explore mediation as a method of dispute resolution.  The Nodal Officer 


shall explain to the called party/parties the process of mediation; its 


benefits; and its voluntary nature.  The parties shall also be informed of the 


facility of mediation under the MoU, and the advantages thereof.  If both the 


parties agree to explore mediationunder the MoU, the Nodal Officer shall 


collect and communicate the case details and party details to SAMADHAN, 


and shall also move a “note” in the pending case, for orders of the Court for 


appointment of a Co-Mediator.  In all other cases, the matters shall be 
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referred for mediation to a trained enrolled mediator with the UKHCLSC or 


DLSA, as the case may be.   


iii. The website of UKSLSA shall notify the dedicated email id and phone 


numbers of the Mediation Centres through which any of the litigating party 


may request for exploring the process of mediation. The Nodal Officer shall 


be responsible for checking the emails and taking all necessary actions.  A 


consolidated list of all such email addresses of all the DLSAs and UKHCLSC 


shall also be notified on the website of the Uttarakhand High Court, District 


Courts, UKSLSA, etc.   


iv. The Referral Court, in its referral order, shall also mention the necessary 


ingredients, such as, email addresses of parties, mobile/whatsapp number, 


the mediation centre or the Court where physical and computer device 


facilities may be availed of by the parties, the case particulars, the disputes 


whereof are referred for mediation.   


v. Services of Para Legal Volunteers (PLVs) engaged with the DLSAs may be 


taken to assist the parties, whenever required.  


 


7. Mediation shall be done Free: 


 No fee shall be charged in respect of mediation conducted either under the 


MoU, or by the UKHCLSC, or the DLSAs.  


 


8. Effect of Settlement and Report: 


i. Once the process of mediation is over, the report/settlement signed by the 


Mediator and, if there is a Co-mediator, by the Co-Mediator, and the 


parties, and their counsels, if any, shall be submitted to the concerned 


Nodal Officer. The Mediator/Co-Mediator may sign the Settlement 


Agreement digitally as well.  The Nodal Officer shall file the Settlement 


Agreement before the concerned Court, with copies to the parties/their 


counsels on record.   


ii. The Settlement Agreement shall be examined by the concerned Court to 


determine whether the same appears to be legal and voluntary, and not 


vitiated by coercion or undue influence, and, whether the same is 


executable.  Once satisfied on the above aspects, the Court shall accept the 


Settlement and pass an Order/Judgment or Degreein terms of the 


Settlement. 


iii. In case, mediation fails, or is a Non-Starter, the Non-Settlement Report 


shall be sent by the Mediator to the Nodal Officer, who shall file the same 


before the concerned Court.   


iv. The Nodal Officer shall be bound to maintain complete confidentiality with 


regard to the mediation proceedings, and the Settlement Agreement, if any.  
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Any breach of this condition by the Nodal Officer, if established, shall 


constitute a serious misconduct by the Nodal Officer.  


 


9. Format of the order referring the parties for mediation under the MoU: 


i. Only for the guidance of the Courts, which refer the matters pending before 


them for mediation under the MoU, the format of the order that may be 


passed, is appended as Appendix-1.  In cases referred for mediation, de 


hors the MoU, the other relevant and material ingredients of the format may 


be incorporated. 


ii. The referring court shall be free to pass the order on its own, keeping in 


view the fact situation before it, and the appended format is only to 


facilitate the referring court, so that the necessary ingredients get 


incorporated in the order of reference.  
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APPENDIX-1 
To 


Standard Operating Procedure for conducting mediations as per MOU dated 
14.04.2023  


 


 Both / all the parties / their counsels are present. 
 


2. The parties have been explained the process of mediation as a faster, and 


less expensive means of settlement of their disputes.  It has been explained to 


them that the process of mediation is completely free, voluntary and strictly 


confidential.  Whatever transpires in meetings between the parties with the 


Mediator(s), either jointly or separately, is kept confidential and is not disclosed 


by the Mediator(s) to the Court, even if mediation does not succeed.  Discussions 


held by the Mediator(s) with the parties separately are also kept confidential, and 


not disclosed to the opposite party/parties, unless the concerned party is 


agreeable.  They have been explained that even if mediation fails, it is not open to 


either of the parties to rely upon, what may have transpired during mediation, 


before the Court, and the Court shall not permit either party to place any such 


material before the Court, or rely upon the same.  They have been explained that, 


since the process of mediation is completely voluntary, either, or both/all of them, 


may withdraw from mediation at any stage, without any adverse consequences.  


They have also been explained that mediation is a way of settling disputes in the 


spirit of give and take, and has the advantage of expeditiously ending all disputes 


between the parties, and not just the disputes, which are before the Court 


presently.   


 


3. The parties are agreeable to explore the possibility of mediated settlement.  


The present case has the elements of a settlement, which may be acceptable to 


the parties.  TheHigh Court of Uttarakhand has entered into a Memorandum of 


Understanding with the Mediation and Conciliation Centre of the Delhi High 


Court, namely, SAMADHAN, dated 14.04.2023, for conduct of mediation by one 


Mediator appointed by SAMADHAN, in cases pending in this Court, with one Co-


Mediator from within the State of Uttarakhand.  The parties have been informed 


of the facility of mediation available under the MoU, and the advantages thereof.  


They are agreeable to conduct of mediation under the MoU.  


 


4. The parties have provided their respective names, mobile phone numbers, 


e-mail IDs (if any), as below:  


 ……………… 


 ……………… 


 ……………… 


 ……………… 
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5. Accordingly, I refer the parties to mediation under the MoU dated 


14.04.2023, to endeavour to resolve their disputes and differences.  


Mr./Ms.………………, who is empaneled with the UKHCLSC/DLSA (as the case 


may be), is appointed as the Co-Mediator.  The parties and the Co-Mediator shall 


appear before the Mediation Centre attached to this Court and present themselves 


before the Nodal Officer for taking further steps.   


 


6. The parties shall also inform the Nodal Officer whether they would join the 


online mediation proceedings from their own place of residence/office; through 


their own computer device (including smart phone), or; whether they would join 


the proceedings on the appointed date and time from the Mediation Centre 


attached to this Court.  The Nodal Officer shall communicate to SAMADHAN the 


particulars of the case fixed for mediation, and shall also communicate to the Co-


Mediator appointed by the Court, the particulars of the case and the parties.   


 


7. To await the outcome of the mediation proceedings, list the case on …(after 


four weeks).  


************ 


 


         By the order of Hon’ble the Chief Justice 
 


 Sd/-   
      (Anuj Kumar Sangal) 


Registrar General 


 


No.3867/UHC/ADMIN.B/2023                                    Dated: 22 July, 2023 
Copy forwarded for information to:.  


1. Member Secretary, Delhi High Court Mediation and Conciliation Centre 


(SAMADHAN), New Delhi. 
2. Principal Secretary Law-cum-L.R., Government of Uttarakhand, Dehradun. 


3. All District Judges/Principal Judge/Judges, Family Courts with the request 


to circulate it amongst all the Judicial Officers of their respective 
Judgship/Family Courts. Copy of this Notification should be available in all 


the courts at all times. 


4. Director, Judicial and Legal Academy, Bhowali, Nainital. 
5. Member Secretary, UKSLSA, Nainital to circulate amongst all the DLSAs. 


6. P.P.S. to Hon’ble the Chief Justice.  


7. All the P.S.s of Hon’ble Judges with the request to place it before His 


Lordship’s kind perusal. 
8. All the Head Beanch Secretaries/ Bench Secretaries of the Hon’ble Court 


with a request to keep the copy of this Notification in their respective Courts.  


9. All the Registrars/JRs/DRs/ARs/Section Officers of the Hon’ble Court. 
10. Deputy Registrar (IT) with a request to upload the notification in official 


website of the Hon’ble High Court. 


11. Guard file. 


        Sd/- 


                                                                                Registrar General 
  








 HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


Writ Petition (M/S) No. 1552 of 2023  
 


Sangram Singh Chaudhary     ..…Petitioner. 
 


Versus 
Musharaf Ali Ansari      .… Respondent 
 
Present : 
 
Mr. M.S. Bhandari, Advocate, for the petitioner.  


Reserved on : 25.05.2023 
Delivered on : 24.07.2023 


 


JUDGEMENT  
 
Hon’ble Sharad Kumar Sharma, J. 
 


  The present Writ Petition has been preferred by 


the petitioner/tenant under Article 227 of the Constitution of 


India, seeking to exercise its supervisory jurisdiction under 


Article 227 of the Constitution of India, over the concurrent 


judgments dated 24th July, 2018, as it was rendered by the 


learned Trial Court / Civil Judge (Senior Division)/ 


Prescribed Authority, Pauri Garhwal, in Rent Control Case 


No. 6 of 2013, Musharaf Ali Ansari Vs. Sangram Singh 


Chaudhary, whereby, in a proceeding held under Section 21 


(1) (a) of the U.P. Urban Buildings (Regulation of Letting, 


Rent & Eviction) Act, 1972, the release application preferred 


by the respondent / landlord, has been allowed.  On a further 


challenge being given to the judgment of the Prescribed 


Authority before the Appellate Court of the District Judge, 


Pauri Garhwal, under Section 22 of the Act No. 13 of 1972, 


in Rent Control Appeal No. 56 of 2018, Sangram Singh 


Chaudhary (now deceased), who is herein now represented 


through his heirs of late  Musharaf Ali Ansari, the Appeal 


thus preferred by the petitioner/tenant, has been dismissed by 
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the Appellate Court, thereby confirming the release of the 


tenement, in question, in favour of the landlord / respondent.  


 


2.  Brief facts as involved in the case are, that the 


tenement, in question, of which, the respondent is the 


landlord, is situated in Ward No. 4, Jail Gadhera, House No. 


248, Khet No. 104, having a bandobasti  No. 136, which 


constitutes of two Khani shops situated on the ground floor 


and a residential accommodation located on the first floor 


constituting of two rooms and a toilet, which was under the 


tenancy of the present petitioner.  It was when the landlord / 


respondent felt the necessity for the release of the 


accommodation, it is contended by the respondent /landlord, 


and as also apparent from the records, that notice under the 


1st proviso to Section 21 (1) (a) of Act No. 13 of 1972, was 


issued by the respondent / landlord on 11th April, 2012, 


giving an intimation to the petitioner/tenant to vacate the 


premises, as the same was required for his personal need and 


to accommodate his family in the residential accommodation 


situated on the first floor.   


 


3.  In the notice, thus issued, it was contended that 


the property, in question, was initially purchased by late Mr. 


Mangal Singh, the father of the landlord, from one Mr. 


Anand Singh, as back as in March, 2011.   


  


4.  It was further contended by the landlord, that 


immediately at the time of purchase itself, late Mr. Mangal 


Singh, had informed the tenant about the so called purchase 


by Mr. Musharaf Ali Ansari.  In the notice thus sent on 11th 
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April, 2012, the landlord had intimated, that the tenant had 


defaulted in remittance of rent ever since 2011 till the serving 


of the notice on 11th April, 2012, and as a consequence 


thereto, he was ranked defaulter in the remittance of the rent 


amount, which was due to be paid @ Rs. 1,000/- per month, 


which was shown to be amounting a total amount of Rs. 


13,000/-. 


 


5.  Apart from the aforesaid notice, the landlord had 


also sent an another notice under Section 106 of the Transfer 


of Property Act, by virtue of a registered post on 14th May, 


2012, giving an intimation, that since, the tenant/petitioner 


has defaulted in regular remittance of the rent and after 


issuance of the notice under Section 106 of the Transfer of 


Property Act, on 14th May, 2012, even since then, neither the 


rent was remitted nor the tenement, in question was vacated, 


it was intimated in the notice, that after the expiry of 30 days 


period thereof, the petitioner as a consequence, had became 


an unauthorised occupant of the tenement, in question.  


 


6.  When despite of the aforesaid two notices dated 


11th April, 2012 and 14th May, 2012, when the vacant 


possession of the tenement, in question, which has been 


described above, was not handed over, the landlord / 


respondent had issued a notice on 6th July, 2012, through his 


Advocate, wherein, he had sought the vacation of the 


tenement as described above, expressing his need, that since 


he needs the accommodation for expansion of his business  


and the need to accommodate his family, in the notice dated 
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6th July, 2012, was observed to be as a notice under the 


proviso to Section 21 (1) (a) of Act No. 13 of 1972. 


 


7.  In the notice, it was further observed that the 


aforesaid property, which initially belonged to Mr. Mangal 


Singh, he had purchased the property by virtue of a sale deed 


of 8th March, 2011, and accordingly, after the said purchase, 


the landlord was recorded in the revenue records, and hence, 


after the aforesaid purchase made by the landlord, it is not in 


controversy, that the relationship of landlord and tenant had 


legally developed between the petitioner and the respondent 


over the tenement, in question.  


 


8.  When despite of the aforesaid three notices, when 


the accommodation was not vacated, the landlord/respondent 


was constrained to file a release application on 2nd May, 


2013, seeking release of the accommodation, i.e. the 


tenement, in question, which was numbered as Rent Control 


Case No. 6 of 2013, Musharaf Ali Ansari Vs. Sangram Singh 


Chaudhary, and in the pleadings thus raised in the release 


application, the landlord has come up with the case (though 


with a repetition) that the tenement, in question, was required 


for expansion of the business of the landlord, as well as for 


the need of the family.  He further submitted, that the 


landlord, who was running a shop under the name and style 


of “Amar Cloth House” on the ground floor of the tenant’s 


son building, he is willing to vacate the same, and coupled 


with the fact, that the residential accommodation on the first 


floor, in fact, the tenant is not utilizing the same and the same 


is kept locked, as such, in view of the satisfaction of the 
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conditions contained under the first proviso to Section 21 (1) 


(a) of Act No. 13 of 1972, the release was sought by filing 


the aforesaid proceedings under Section 21 (1) (a) of Act No. 


13 of 1972.   


 


9.  The basic intention of the effect of the proviso to 


Section 21 (1) (a) of Act No. 13 of 1972, as to at what stage 


the notices contemplated therein are required to be given by 


the landlord, who is the subsequent purchaser of the property 


by a sale deed, for the purposes of seeking release of the 


tenement in question or with regard to at what stage, and 


under what circumstances, the six months’ notice as provided 


to the proviso under Section 21 (1) (a) is to be complied with 


was primarily dealt with by the Hon’ble Apex Court initially 


in a judgement as reported in (2001) 8 SCC 540, Anwar 


Hasan Khan Vs. Mohd. Shafi and others.  


 


10.  The Hon’ble Apex Court wherein in its 


paragraphs 8 and 10 of the said judgement, which are 


extracted hereunder, has observed that the basic objective of 


the Act No. 13 of 1972, so far as it relates to the provisions 


contained under the first proviso to Section 21 (1) (a) of the 


Act is concerned, it basically intended to ensure that 


unscrupulous litigation that may not be permitted to be 


nurtured to be proceeded with by the subsequent purchaser 


on transfer of property for the purposes of creating ground 


for eviction of the tenement. 


“8. It is settled that for interpreting a particular 
provision of an Act, the import and effect of the 
meaning of the words and phrases used in the statute 
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has to be gathered from the text, the nature of the 
subject matter and the purpose and intention of the 
statute. It is cardinal principle of construction of a 
statute that effort should be made in construing its 
provisions by avoiding the conflict and adopting a 
harmonious construction. The statute or rules made 
thereunder should be read as a whole and one 
provision should be construed with reference to the 
other provision to make the provision consistent with 
the object sought to be achieved. The well-known 
principle of harmonious construction is that effect 
should be given to all the provisions and a construction 
that reduces one of the provision to a "dead letter" is 
not harmonious construction. With respect to law 
relating to interpretation of statute this Court in Union 
of India & Ors. v. Filip Tiago De Gama of Vedem 
Vasco De Gama held: 


"The paramount object in statutory 
interpretation is to discover what the legislature 
intended. This intention is primarily to be 
ascertained from the text of enactment in 
question. That does not mean the text is to be 
construed merely as a piece of prose, without 
reference to its nature or purpose. A statute is 
neither a literary text nor a divine revelation. 
"Words are certainly not crystals, transparent and 
unchanged" as Mr. Justice Holmes was wisely 
and properly warned (Towne v. Eisner 245 US 
418, 425 (1918)] learned (sic)and, J., was equally 
emphatic when he said" : "Statutes should be 
construed, not as theorems of Euclid, but with 
some imagination of the purpose which lie behind 
them." (Lenigh Valley Coal co. V. Yensavage 218 
FR 547, 533]." 


10. Keeping in mind the object of the Act to 
provide safeguards to the tenant, the first proviso 
to Section 21 of the Act was added to ensure that the 
unscrupulous litigants do not transfer properties only 
for the purposes of creating grounds for eviction of the 
tenant in occupation thereof. The aforesaid proviso, 
however, was not intended to put any restriction upon 
the owners of the property not to transfer it under any 
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circumstances. To ensure that the sale transaction was 
valid and not malafide, a statutory bar was created vide 
aforesaid proviso for the transferee to seek the eviction 
of the tenant with respect to such purchased property. 
The proviso mandates that no application shall be 
entertained by the Prescribed Authority on the grounds 
mentioned in clause (a) of sub-section (1) of Section 
21 of the Act unless a period of three years had elapsed 
since the date of such purchase. It further provides that 
no application under the said clause shall be 
entertained unless the landlord had given a notice to 
the tenant not less than six months before the filing of 
such application and such notice may be given even 
before the expiration of a period of three years. The 
object of the service of the notice is to furnish 
information to the tenant about the requirement of the 
landlord in order to enable him to search for an 
alternative accommodation or to find out as to whether 
the scale made by his erstwhile owner was a genuine 
and bonafide or not. The proviso and the notice 
contemplated under it was never intended to be 
permanent clog on the rights of the purchaser. The 
period contemplated for not initiating the eviction 
against the tenant on the ground as specified in clause 
(a) of sub-section (1) of Section 21 of the Act was 
intended to be for a period of three years and in no case 
for more than three years and six months. Any 
proceedings initiated for release of building under 
occupation of tenant on the aforesaid ground after the 
period contemplated under the aforesaid proviso does 
not require the service of aforesaid notice of six 
months.” 


 


11.  The aforesaid proviso was basically intended to 


put a certain restriction upon the owner of property, not to 


transfer it under any circumstance whatsoever at least for 3 


years, and the basic objective of the aforesaid proviso was to 


ensure, that the sale transaction was valid and was not 


malafide oriented to take the advantage of institution of the 


proceedings under Section 21 (1) (a). The guiding factor to 
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the proviso, where it provides that no application under the 


said clause would be entertained unless the landlord has 


given a notice to the tenant of not less than 6 months before 


filing of the application, such notice may be given even 


before the expiry of a period of 3 years. The basic objective 


of the cut off provided for 3 years from the date of the 


purchase for the purposes of furnishing the notice was 


required, where the information was to be given to the tenant 


about the requirement of the landlord to enable him to search 


his alternative accommodation, and to enable him to put his 


house in order. 


 


12.  On a harmonious construction of second proviso 


to Section 21 (1) (a), with regard to the necessity of giving of 


a notice of 6 months prior to the initiation of the proceedings 


under Section 21 (1) (a), and a restrained of entertainment of 


an application under Section 21 (1)(a) prior to the 3 years of 


purchase, the cardinal principle of construction of the statute, 


it has had to be made in reference to make the provision and 


its underlying objective consistent to the object to be 


achieved. That means, it has to be given effect to, to make all 


the provisions effective and construction that reduces one of 


the provisions as to be a dead letter, which cannot be 


permitted because all the provisions have got their own 


intention and objective to be met with, may be conjointly or 


separately. 


 


13.  The details as to how the title had devolved upon, 


the landlord / respondent was also detailed in the release 


application contending thereof, that the tenement, in 
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question, is an old construction of 20-22 years of age and that 


the tenancy of the petitioner and his predecessors have been 


since 1991, and later on, since the two portions of the 


tenement, i.e. the shop, in question, and the residential 


accommodation on the first floor was having an independent 


rent, the proceedings under Act No. 13 of 1972, for seeking 


the vacation of the premises, was therefore required.     


 


14.  In support of his release application, the landlord / 


respondent has submitted, that the need of the tenant / 


petitioner is not an exigent need for the reason being, that the 


son of the tenant has already built a construction of a two 


storey building, which constitutes of a commercial, as well as 


the residential accommodation, and in that view, since the 


tenant and his family members, have already constructed a 


building in the same municipal area, their need would not be 


justified nor any defence as such would be available to them 


in the light of the provisions contained under Explanation (i) 


to Section 21 (1) (a) to be read with Section 12 (1) (c) of Act 


No. 13 of 1972, which is extracted hereunder :- 


“Explanation. - In the case of a residential 
building – 


(i) where the tenant or any member of his 
family  [who has been normally residing with or is 
wholly dependent on him] has built or has 
otherwise acquired in a vacant state or has got 
vacated after acquisition a residential building in 
the same city, municipality, notified area or town 
area, no objection by the tenant against an 
application under this sub-section shall be 
entertained. 


[Note. For the purposes of this clause a 
person shall be deemed to have otherwise 
acquired a building, if he is occupying a public 
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building for residential purposes as a tenant, 
allottee or licensee].” 


 


15.  On presentation of the release application on 2nd 


May, 2013, the notices were issued, upon which, the 


petitioner / tenant had put in appearance on 4th September, 


2013, and has filed his written statement.  The plea taken by 


the landlord in his release application with regard to the 


construction of the building by his son in the same locality, in 


para 4 of the written statement, was in fact, a very placid 


reply has been given by the petitioner/tenant to the effect, 


that so far as the availability of accommodation and the 


construction having been made by the son of the tenant, a 


very vague pleading was raised to the effect, that since, the 


tenant has got no control over the accommodation, thus 


constructed by his son, owing to their strained relationship, 


the bar created by Explanation (i) to Section 21 (1) (a) to be 


read with Section 12 (1) (c) of Act No. 13 of 1972, would not 


be attracted.   


 


16.  The second plea, which was taken by the tenant, 


while opposing the release application was, that the 


provisions of Act No. 13 of 1972, would not be attracted, and 


as such, the release application was not sustainable, and 


hence, deserves to be dismissed.  


 


17.  It was further pleaded by the tenant, that there is 


no bona fide need of the landlord. In fact, it was an artificial 


need, which was developed by the landlord, as expressed in 


the release application, for seeking vacation of the premises.  


2023:UHC:7390







 11 


Besides this, he has also denied that he occupies only two 


rooms which are on the first floor and, in fact, there is no 


toilet attached to it, which could be said to be part of the 


tenement, which is hereby sought to be released.   


 


18.  In fact, this plea taken in para 11 of the written 


statement is in self contradiction to the contents of para 11 of 


the written statement, where the tenant accepts the fact, that 


on the first floor, there exits two rooms, which are under his 


tenancy along with the toilet.   


 


19.   He further pleaded that so far as the commercial 


accommodation of the ground floor is concerned, these are 


two khani shops, in which, the tenant runs the business under 


the name and style of “Himalayan Cloth Centre” and he 


claims, that his tenancy over the accommodation was ever 


since 1955 and 1960.   


 


20.  In order to carve out a further complication into 


the pleadings raised in the release application, the tenant has 


pleaded, that so far as the remaining part of the  two khani 


shops are concerned, in the other part, the brother of the 


tenant is also running a business under the name and style of 


“Chaudhary Ki Shop”.  As such, he contends that the 


tenanted accommodation on the ground floor of the property, 


i.e. Jail Gadhera, H.No. 248, in fact, the tenant and his 


brother were independently engaged in the business in the 


two khani shops on the ground floor.  
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21.  The tenant, though without any authority being 


vested with upon him under law, had contended that the so 


called claim of the landlord, having purchased the property 


on 8th March, 2011, on the basis of a proposal extended by 


the erstwhile owner of selling the tenement, in question, on 


the basis of the principle of first come first receive, the tenant 


contends that had he got the knowledge about the alleged 


proposal of sale of the erstwhile owner to sell the property, 


the tenant claims, that he himself could offer to purchase the 


property himself.  But this ground would be artificial in  


itself, for the reason being, that the tenant in his written 


statement, has admittedly pleaded, first to be a tenant and 


there being an existence of a relationship of landlord and 


tenant. Secondly, he admitted the fact of having occupying 


the accommodation on the rent as pleaded in the release 


application, coupled with its arrear as depicted in the notices 


which were issued under Section 106 of the Transfer of 


Property Act, as it was issued on 14th May, 2012, by the 


landlord.  Hence, the philosophy sought to be developed by 


the landlord, that he would have been probably one of the 


purchasers of the tenement, in question, is out of picture to be 


considered, in this case particularly when he actually as on 


date of filing of the written statement, admits the status of the 


present respondent as to be the landlord of the property, in 


question.   


 


22.  In para 13 of the written statement, the tenant has 


pleaded, though very vaguely, that the tenanted shop, which 


is existing in Ward No. 4, he contended that there is no other 


commercial or residential accommodation, which is 
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available, and since, his son is major and married and is 


unemployed, his need would be more hard pressing as 


compared to that of the landlord, as expressed in the release 


application.   


 


23.  He took a plea, though not sustainable at the 


stage, when the proceedings were drawn before the learned 


Prescribed Authority on its merit, where, he contended that 


the release application under Section 21 (1) (a) of Act No. 13 


of 1972, would be barred by the first proviso of Section 21 


(1) (a) of Act No. 13 of 1972, which reads as under :- 


“Provided that where the building was in the 
occupation of a tenant since before its purchase by the 
landlord, such purchase being made after the 
commencement of this Act, no application shall be 
entertained on the grounds, mentioned in clause (a), 
unless a period of three years has elapsed since the date 
of such purchase and the landlord has given a notice in 
that behalf to the tenant not less than six months before 
such application, and such notice may be given even 
before the expiration of the aforesaid period of three 
years:” 


 


24.  The first proviso creates an embargo for the 


landlord to initiate the proceedings under Section 21 (1) (a) 


of Act No. 13 of 1972, within a period of three years from the 


date of alleged purchase.  In fact, the institution of the 


proceedings after the purchase and within the expiry of 


period of three years is not barred under law.  The only 


aspect which is required to be considered is, that the actual 


release of the said accommodation, has had to be made only 


after the expiry of three years period from the date of 


purchase by the landlord, which in the instant case, happens 
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to be by virtue of the judgement of 24th July, 2018, as it has 


been rendered by the Prescribed Authority, which obviously 


happens to be much beyond the prescribed period of three 


years from the date of the admitted purchase by the landlord, 


i.e. 8th March, 2011.   


 


25.  Hence, the implications  contained by the proviso 


and the manner in which, it has been ever pleaded in the 


written statement, will not be attracted in the instant case, and 


particularly more, when during the course of proceedings 


before the Prescribed Authority, no attempt has ever been 


made by the tenant  to bring the release application within an 


ambit of first proviso to Section 21 (1) (a) of Act No. 13 of 


1972 or within the ambit of embargo created by Explanation 


(i) to Section 21 (1) (a) to be read with Section 12 (1) (c) of 


Act No. 13 of 1972, as extracted above.  


 


26.  Even though, the law in this field is very settled, 


that if a party to the proceeding takes a defence about the 


maintainability of a release application under Section 21 (1) 


(a) of Act No. 13 of 1972, then it is always a burden, which 


has to be discharged by the tenant, who thus claims a defence 


with regard to the aforesaid statutory bar in his favour and the 


person who takes the defence, he has to discharge his burden 


to prove the same even otherwise as per the provisions 


contained under Section 101 of the Evidence Act.   


 


27.  Thus, on account of failure on the part of the 


tenant to establish the two facts, which were pleaded by him 


by way of his defence in the written statement, none of the 
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grounds as pleaded by him with regard to the embargo 


created by the first proviso to Section 21 (1) (a) or by 


Explanation (i) to Section 21 (1) (a) of the Act No. 13 of 


1972, would be attracted.  


 


28.  The tenant, in the written statement, has further in 


his advisory capacity has suggested, that the need as 


expressed by the landlord in the release application would not 


be tenable in the eyes of law, for the reason being that the 


tenement, in question, which is admittedly to be a four floor 


building, the tenant has contended that the landlord has got 


two or three rooms and the 3rd and 4th floor which could be 


used by them for the commercial purposes.  Though this is a 


fact, which is admitted by the tenant, that the 


accommodation, apart from the ground floor of the tenement, 


in question, was a residential accommodation and the use of 


the residential accommodation to a commercial 


accommodation, though is not specifically barred under law, 


but then too, the tenant cannot in the capacity of enjoying the 


relationship of a landlord and the tenant cannot sit in an 


advisory capacity to suggest the landlord to use the other 


accommodation for meeting up the need as expressed in the 


release application.  


 


29.  There are two aspects, which are very important 


to be observed at this juncture, that the tenant in contradiction 


to his evidence,  which was adduced in the proceedings 


before the Prescribed Authority, at one hand, he pleads that 


the accommodation, which was built up by his son is not 


available for his use for the reason being, that there was a 
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strained relationship between the tenant and his son and that 


the accommodation which was constructed by the son of the 


tenant was not available to him. At least by this pleading, he 


admits one aspect, that in the same municipal area, i.e. Ward 


No.4, the son of the tenant has admittedly raised a 


construction of the nature as described in the release 


application.  The strained relationship, which was taken as an 


escape goat argument is not available to the tenant, when he 


failed to establish that there was a strained relationship with 


the son and that the accommodation built by him was not 


available to him.  


 


30.   One of the most important aspect, which is to be 


considered, while deciding this Writ Petition in the context of 


the bona fide need of the landlord as compared to that of the 


tenant is that, in the entire written statement or for that matter 


in any other pleading at later stage, as developed by the 


tenant, nowhere it has been pleaded by the tenant, and 


particularly at the first available opportunity of filing of the 


written statement on 4th September, 2013, that the tenant had 


made or taken any positive step to look for an alternative 


accommodation as soon as the release itself was filed on 2nd 


May, 2013,  or at least prior to it, when the first notice for 


vacating the premises was issued on 11th April, 2012.  That 


too looking for an alternative accommodation as per the rent 


laws, i.e. under Section 16 of the Act.  


 


31.   In that eventuality, in the absence of there being 


any pleading established by law and evidence, since the 


tenant has failed to look for an alternative accommodation, 
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the presumption would be, that the need of the tenant was not 


at all bona fide, and hence in an event of issuance of the 


judgment of eviction, he would not suffer any hardship as 


such, which is one of the basic elements to be considered, 


when the release application under Section 21 (1) (a) of Act 


No. 13 of 1972, is considered by the learned Prescribed 


Authority.  


 


32.  This Court is of the view, that in the absence of 


plea with regard to making of an effort by the tenant to look 


for an alternative accommodation after the filing of the 


release or at least at the stage of issuance of the notice under 


the proviso to Section 21 (1) (a) of Act No. 13 of 1972, the 


tenant has to plead specifically at the stage of the first 


available opportunity, that he had made any positive effort 


for making an effort for finding an alternative 


accommodation, particularly in the light of the provisions 


contained under Section 16 of Act No. 13 of 1972.  There is 


no such evidence on record brought by the tenant.  Thus, the 


reason for release would be mere justified in favour of the 


landlord, contrary to that of the tenant. 


 


33.  The Hon’ble Apex Court in a judgment as 


reported in (1999) 6 SCC 222, Shiv Sarup Gupta Vs. Dr. 


Mahesh Chand Gupta, while dealing with the aspect of 


bonafide requirement of the landlord in a proceeding under 


Section 21 of Act under 1972, has observed that the 


landlord’s bonafide need would be deemed to exist until and 


unless the tenant is able to establish by evidence with regard 


to his effort for search made for an alternative 
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accommodation. Merely because of the fact, that the landlord 


has got number of other accommodations, landlord’s 


subjective choice from amongst the other accommodations, 


than the one accommodation available to him, has had to be 


respected and the Court has to satisfy after applying the 


objective standard regarding the bonafide need of the 


landlord for the premises or the additional premises. The 


Court has not to act upon or impose a wisdom as to which 


tenement or part of the building which the landlord owns 


could best suit for his purpose. Relevant paragraph 13 and 14 


is extracted hereunder: 


“13. Chambers 20th Century Dictionary defines 
bonafide to mean 'in good faith : genuine'. The word 
'genuine' means 'natural; not spurious; real: pure: 
sincere'. In Law Dictionary, Mozley and Whitley define 
bonafide to mean 'good faith, without fraud or deceit'. 
Thus the term bonafide or genuinely refers to a state of 
mind. Requirement is not a mere desire. The degree of 
intensity contemplated by 'requires' is much more 
higher than in mere desire. The phrase 'required 
bonafide' is suggestive of legislative intent that a mere 
desire which is outcome of whim or fancy is not taken 
note of by the Rent Control Legislation. A requirement 
in the sense of felt need which is an outcome of a 
sincere, honest desire, in contra-distinction with a mere 
pretence or pretext to ev.ict a tenant, on the part of the 
landlord claiming to occupy the premises for himself or 
for any member of the family would entitle him to seek 
ejectment of the tenant. Looked at from this angle, any 
setting of the facts and circumstances protruding the 
need of landlord and its bonafides would be capable of 
successfully withstanding the test of objective 
determination by the Court. The Judge of facts should 
place himself in the arm chair of the landlord and then 
ask the question to himself-whether in the given facts 
substantiated by the landlord the need to occupy the 
premises can be said to be natural, real, sincere, 
honest. If the answer be in the positive, the need is 
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bonafide. The failure on the part of the landlord to 
substantiate the pleaded need, or, in a given case, 
positive material brought on record by the tenant 
enabling the court drawing an inference that the reality 
was to the contrary and the landlord was merely 
attempting at finding out a pretence or pretext for 
getting rid of the tenant, would be enough to persuade 
the Court certainly to deny its judicial assistance to the 
landlord. Once the court is satisfied of the bonafides of 
the need of the landlord for premises or additional 
premises by applying objective standards then in the 
matter of choosing out of more than one 
accommodation available to the landlord his subjective 
choice shall be respected by the court. The court would 
permit the landlord to satisfy the proven need by 
choosing the accommodation which the landlord feels 
would be most suited .for the purpose; the court would 
not in such a case thrust its own wisdom upon the 
choice Of the landlord by holding that not one. but the 
other accommodation must be accepted by the landlord 
to satisfy his such need. In short, the concept of 
bonafide need or genuine requirement needs a practical 
approach instructed by realities of life. An approach 
either too liberal or two conservative or pedantic must 
be guarded against. 


14. The availability of an alternate 
accommodation with the landlord i.e. an 
accommodation other than the one in occupation of the 
tenant wherefrom he is sought to be evicted has a dual 
relevancy. Firstly, the availability of another 
accommodation, suitable and convenient in all respects 
as the suit accommodation, may have an adverse 
bearing on the finding as to bonafides of the landlord if 
he unreasonably refuses to occupy the available 
premises to satisfy his alleged need. Availability of such 
circumstance would enable the Court drawing an 
inference that the need of the landlord was not a felt 
need or the state of mind of the landlord was not 
honest, sincere, and natural. Secondly, another 
principal ingredient of clause (e) of sub-section (1) 
of Section 14, which speaks of non-availability of any 
other reasonably suitable residential accommodation to 
the landlord, would not be satisfied. Wherever another 
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residential accommodation is shown to exist as 
available than the court has to ask the landlord why he 
is not occupying such other available accommodation 
to satisfy his need. The landlord may convince the court 
that the alternate residential accommodation though 
available is still of no consequence as the same is not 
reasonably suitable to satisfy the felt need which the 
landlord has succeeded in demonstrating objectively to 
exist. Needless to say that an alternate accommodation, 
to entail denial of the claim of the landlord, must be 
reasonably suitable, obviously in comparison with the 
suit accommodation wherefrom the landlord is seeking 
eviction. Convenience and safety of the landlord and 
his family members would be relevant factors. While 
considering the totality of the circumstances, the court 
may keep in view the profession or vocation of the 
landlord and his family members, their style of living, 
their habits and the background wherefrom they come.” 


 


34.  The Coordinate Bench of Allahabad High Court 


in a judgement reported in ARC 1992 (2) 404, Faiz 


Mohammad Vs. District Judge, Jhansi and others, in 


paragraph 3 has almost laid down the same principle that 


when during the course of the tenancy of the prolonged 


litigation under Section 21 (1), if the tenant has not looked 


for an alternate accommodation, or has failed to have proved, 


to have looked for an alternative accommodation, his need 


would be compared to be more bona fide as compared to that 


of the landlord. The relevant para 3 is extracted here under:- 


“3. Learned Counsel next contended that the 
finding of the Prescribed Authority as well as of the 
District Judge on the point of comparative hardship is 
erroneous. I have examined the judgment of both the 
Courts below and in my opinion they have rightly held 
that the landlord will suffer greater hardship in the 
event of refusal of the release application. It may be 
noticed that though the release application was filed on 
18-2-1985 and is pending for about seven years, the 
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petitioner-tenant did not make any effort whatsoever to 
get an alternative accommodation. It is well settled that 
conduct of the tenant in not making effort for an 
alternative accommodation for himself is a relevant 
consideration for deciding the question of comparative 
hardship. The findings on the questions of bona fide 
need and comparative hardship are based upon 
evidence and being findings of facts cannot be 
interferred with in a writ petition under Article 226 of 
the Constitution.” 


 


35.  In response to the written statement, a replication 


was filed by the landlord, being Paper No.23-Ga, and he 


denied all the defence which were taken by the tenant about 


his bona fide need and more particularly, on the two 


questions of maintainability of the release application, and 


the so called strained relationship of the tenant with the son, 


due to which, the admitted alternative accommodation which 


was available, could not have been utilized by the tenant, 


which ultimately found to be a vague plea by both the Courts 


below.   


 


36.  At a much belated stage, the tenant had filed an 


amendment application, seeking amendment in the release 


application by filing the same on 4th June, 2016, whereby, 


seeking a minor amendment in the pleadings which were 


initially raised in the written statement.  The amendment 


application was opposed by the landlord, but however, the 


same was allowed on 2nd August, 2016, and in addition to it, 


the landlord has filed a replication to it.  


 


37.  The tenant as an afterthought, and by way of 


filing a supplementary affidavit in support of the written 
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statement on 18th November, 2016, has pleaded by way of 


reiteration of fact, that the release application under Section 


21 (1) (a) of Act No. 13 of 1972, was not maintainable 


because of the bar created by the first proviso to Section 21 


of the Act No. 13 of 1972.   


 


38.  The landlord, in opposition to the said 


supplementary affidavit filed by the tenant, had filed his 


reply on 2nd December, 2016, on the ground that the so called 


proclaimed supplementary affidavit which was filed by the 


tenant on 18th November, 2016, cannot be read in support of 


the additional plea, for the reason being that filing of the 


supplementary affidavit by the tenant on 18th November, 


2016, was in fact, in continuation to the compliance of the 


order dated 2nd August, 2016, as it was rendered by the 


Prescribed Authority, on the amendment application, being 


paper No.57-A, preferred by the tenant, and since, the 


supplementary affidavit filed on 18th November, 2016, was 


beyond the scope of the order of 2nd August, 2016, as passed 


on the amendment application, the said plea cannot be taken 


into consideration, though apparently, on the face of the 


record, the intention of the first proviso already stood 


satisfied for the reasons already observed above by this 


Court.   Apart from, in a civil proceedings, no supplementary 


affidavit could be read as to be the part of the pleadings, as it 


has been held by the Hon’ble Allahabad High Court in a 


judgment reported in AIR 1986 Allahabad 154, J.C. Reddy 


Vs. State of U.P. and others.  Relevant para 32 is extracted 


hereunder :- 
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“32. As far as gratuity is concerned, the petitioner 
made his submission in a supplementary affidavit filed 
on 10-1-1985. He has assailed validity of the 
Government Order dated 30th March 1983. He has 
made no such averment in the writ petition. No relief 
has. been sought in respect of the said Government 
Order. In a writ petition, the petitioner can raise new 
grounds by amending the petition and adding new 
paras and reliefs. He is not entitled do so by filing a 
supplementary affidavit only. As the petitioner has not 
amended the petition and has not sought any relief in 
respect of the Government Order, we are unable to 
consider the submissions made in the supplementary 
affidavit.” 


 


39.  In response to the reply submitted by the landlord 


to the supplementary affidavit of the tenant, a replication was 


filed by the tenant by way of an additional written statement 


on 4th February, 2017.   


 


40.  On the exchange of pleadings in the proceedings, 


which were held on 2nd August, 2016, 18th November, 2016, 


2nd December, 2016 and 4th February, 2017, the learned 


Prescribed Authority,  dealt with the effect of filing of the 


supplementary affidavit by the tenant under the garb of an 


order dated 2nd August, 2016, of allowing the amendment 


application.  The Prescribed Authority on 7th February, 2017, 


has passed an order to the effect, that the supplementary 


affidavit filed by the tenant on 18th November, 2016, in 


compliance of the earlier order dated 2nd August, 2016, by 


adding a pleading beyond the ambit of the order dated 2nd 


August, 2016, while considering the amendment application 


of the tenant cannot be considered in continuation to the 


written statement because the learned Prescribed Authority in 
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its order dated 7th December, 2017, has observed that the 


amendment of 2nd August, 2016, granting permission to the 


tenant to amend the written statement was only limited to the 


extent of the correction of typographical error, as it was then 


sought for by the tenant by filing an amendment application 


on 4th June, 2016.   


 


41.  The Prescribed Authority in its order of 7th 


February, 2017, has observed that, any amendment made 


beyond the order dated 2nd August, 2016, would not be 


permissible because, as it was not having any sanction of 


law, and hence, same was declined to be read in continuation 


to the pleading of written statement filed by the tenant before 


the learned Prescribed Authority.  


 


42.  Though not maintainable, but the tenant without 


there being any specific provision  of Revision, either 


contemplated under the Act No. 13 of 1973, or under the 


General Civil Rules, has preferred a Civil Revision, being 


Civil Revision No. 1 of 2017, contending himself to be 


aggrieved by an order dated 7th February, 2017, before the 


Court of District Judge.   


 


43.  The learned District Judge by an order dated 2nd 


June, 2018, rightly so after considering the impact of the 


exercise of revisional jurisdiction, has declined to entertain 


the Revision and it was accordingly, dismissed on 2nd June, 


2018.  Even this Court is of the considered view, that the 


power of Revision under a Special Act, which contemplates a 


proceeding to summary in nature, would only be provided to 
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an aggrieved person subject to the condition, that the 


provisions of Revision in itself is self contained under the 


Special Act, and since, there is no power of Revision under 


Act No. 13 of 1972, particularly in the proceedings held 


under Section 21 (1) (a) of Act No. 13 of 1972, except for the 


Revision provided under Section 18, and the cases falling 


within its ambit, since no Revision would lie, the Revision 


preferred by the tenant, being Civil Revision No. 1 of 2017, 


against the order of 7th February, 2017, would not be 


maintainable.  


 


44.  However, the petitioner/tenant, being aggrieved 


against the order of 7th December, 2017, and the Revisional 


order dated 26th March, 2018, had preferred a Writ Petition, 


being Writ Petition No. 1402 of 2018, which was decided 


by the Coordinate Bench of this Court by the judgment dated 


18th May, 2018, whereby, the Coordinate Bench of this Court 


has observed, that the learned Prescribed Authority, while 


deciding the release application preferred by way of Rent 


Control Case No. 6 of 2013, would first consider the issue of 


maintainability of the release application as a primary issue. 


The relevant direction issued by the Coordinate Bench is 


extracted hereunder :- 


“7. Without expressing any opinion on the merits 
of the case, the writ petition is disposed of with a 
request to the learned Prescribed Authority to consider 
the issue regarding maintainability of the release 
application in the light of the bar created by Proviso to 
Section 21 (1) (a) of U.P. Act No. 13 of 1972 as a 
preliminary issue before proceeding any further in the 
matter.” 
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45.  As a consequence of the order / judgment of the 


Coordinate Bench dated 18th May, 2018, the learned 


Prescribed Authority on 30th June, 2018, had decided the 


issue of maintainability of the release application and 


consequently, it has held that the bar of the first proviso to 


Section 21 (1) (a) of Act No. 13 of 1972, would not be 


attracted and the release application thus preferred would be 


maintainable.  


 


46.  Further, the learned Prescribed Authority while 


rendering the judgment on 3rd June, 2018, had observed that 


the implications of Section  2 (1)  (g), would be attracted 


because the son of the tenant, since would be falling within 


the definition of a family, any construction, which has been 


made by the son of the tenant within the municipal area of 


the tenement, in question, the bar of any defence would be 


attracted in the case of tenant, while putting a challenge to 


the release application. The learned Trial Court decided 


the issue of maintainability after the judgment of 


Coordinate Bench dated 18th May, 2018, the Prescribed 


Authority has decided the issue on 30th June, 2018.  


 


47.  What is important is that, this order of 30th June, 


2018, as it was rendered by the Prescribed Authority, 


deciding the question of maintainability of the release 


because of the bar created under the first proviso to Section 


21 (1) (a) of Act No. 13 of 1972, or because of the non 


availability of defence to the tenant due to impact of 


Explanation (i) to Section 21 (1) (a) to be read with Section 


12 (1) (c) of Act No. 13 of 1972, which was not put to 
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challenge by the tenant at any subsequent stage before any 


superior forum available to him under law.    


 


48.  The logic behind that the question of jurisdiction 


has to be raised at the first available opportunity, so that a 


party to the litigation may not be forced upon to face a 


prolonged trail, and thereafter, at a fag end, if a question of 


jurisdiction is raised, it may have an ultimate consequence of 


calling upon the parties to reface the re-trial of the case 


because, in any case where the question of jurisdiction is 


involved, that has had to be argued at the initial stage so that 


the parties may be relegated to resort to their remedies, at an 


appropriate forum, at an appropriate time and stage. In 


principle, this is what has been postulated by the judgement 


reported in (2019) 3 SCC 594, Sneh Lata Goel Vs. 


Pushplata and others. Particularly in paras 13 and 14, the 


Court has observed that, if a question of jurisdiction may be 


of any nature for want of territorial jurisdiction or for want of 


pecuniary jurisdiction, the said question has to be raised at 


the initial stage. The reference to para 13 and 14 in itself are 


answer to the said question. Para 13 and 14 are extracted 


hereunder :- 


“13. Sub-section (1) of Section 21 provides that 
before raising an objection to territorial jurisdiction 
before an appellate or revisional court, two conditions 
precedent must be fulfiled: 


i) The objection must be taken in the court of first 
instance at the earliest possible opportunity; and 


ii) There has been a consequent failure of justice. 
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This provision which the legislature has 
designedly adopted would make it abundantly clear that 
an objection to the want of territorial jurisdiction does 
not travel to the root of or to the inherent lack of 
jurisdiction of a civil court to entertain the suit. Hence, 
it has to be raised before the court of first instance at 
the earliest opportunity, and in all cases where issues 
are settled, on or before such settlement. Moreover, it is 
only where there is a consequent failure of justice that 
an objection as to the place of suing can be entertained. 
Both these conditions have to be satisfied.  


14. Learned counsel appearing on behalf of the 
respondents has submitted that the objection as to the 
lack of territorial jurisdiction was raised in the written 
statement before the trial court. But evidently the suit 
was decreed ex-parte after the respondents failed to 
participate in the proceedings. The provisions 
of Section 21 (1) contain a clear legislative mandate 
that an objection of this nature has to be raised at the 
earliest possible opportunity, before issues are settled. 
Moreover, no such objection can be allowed to be 
raised even by an appellate or revisional jurisdiction, 
unless both sets of conditions are fulfilled.” 


 


 
49.  Instead of raising a question about the competence 


of the Court to hear the matter has had to be raised at the first 


available instance, for the reason being, that if the converse is 


considered in a given set of circumstance, and if the parties to 


the proceedings, who is raising a plea of jurisdiction is 


ultimately a winner of the case, in that eventuality, with all 


reasonableness, he would never raise the question about the 


competence of the Court to decide the matter in his favour.   


Besides this, the question of jurisdiction is required to be 


ventured at the first instance so that if the Court lacks 


competence to decide the matter, parties to the proceedings 


may be relegated to an appropriate Court for the redressal of 


their grievance.  But, once the parties to the proceedings have 
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faced the case without raising any objection as such in that 


regard, he cannot be permitted to do so at a later stage after 


losing the case.  It has been prescribed by the Hon’ble Apex 


Court in a judgment as reported in AIR 1993 SC 1616, 


Rukmini Amma Saradamma Vs. Kallyani Sulochana and 


others.  


 


50.  Why this particular observation has been made by 


this Court is, that once the question of jurisdiction is decided 


by the Prescribed Authority by the judgment of 30th June, 


2018, and the tenant has preferred an Appeal against the said 


order, at the stage of preference of an Appeal too, the Appeal 


thus preferred by the tenant under Section 22 of Act No. 13 


of 1972, being Rent Control Appeal No. 56 of 2018, its relief 


clause becomes relevant to be observed at this stage for the 


reason being, that even in the relief clause of the Appeal as 


preferred on 23rd August, 2018, the tenant has not put a 


challenge to the order of 30th June, 2018, deciding the 


question of maintainability, and hence, at any stage 


thereafter, since the tenant would be estopped to raise a 


question about the maintainability of the release application 


under Section 21 (1) (a) of Act No. 13 of 1972. The relevant 


relief sought in the Appeal preferred by the petitioner / tenant 


is extracted hereunder :- 


 


“vr% egksn; ls fuosnu gS fd voj U;k;ky; dk vk{ksfir 
vkns”k o fMdzh fnuakd 24-07-2018 dks vikLr dj vihykFkhZ dh 
vihy Lohdkj dj fjLiksaMsUV ¼izkFkhZ½ dk jsUV izkFkZuk i= la0 6 lu~ 
2013] eq”kjZQ vyh valkjh cuke~ laxzke flag] vUrxZr /kkjk 21 ¼1½ ¼,½ 
mRrj izns”k vf/kfu;e la[;k 13 lu~ 1972 [kkfjt fd;s tkus dh 
d`ik dh tk;A” 
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51.  In the Appeal preferred, the tenant, he  took a plea 


by way of reiteration with regard to the maintainability of the 


release application and with regard to Explanation (i) to 


Section 21 (1) (a) to be read with Section 12 (1) (c) of Act 


No. 13 of 1972.  


 


52.  This Court is of the considered opinion, that once 


the preliminary issue deciding the question of maintainability 


by the judgment of 30th June, 2018, has not been subjected to 


a challenge before the superior forum, the tenant would be 


estopped to put a challenge to the same at any subsequent 


stage, because the law even otherwise goes to lay down, that 


the question of maintainability is a question to be raised at a 


first available instance and once it is decided against tenant, 


he would not be at liberty according to his choice to put a 


question concurrently already decided, when he has not 


challenged the same at the first available opportunity.   


 


53.  The Appeal thus preferred by the tenant stood 


dismissed by an order dated 24th February, 2013, and 


consequently, the present Writ Petition.  


 


54.  In this Writ Petition, there are only few questions, 


which are required to be considered, because otherwise, the 


Writ Petition is concluded by concurrent finding of facts.  To 


summarise, the question as argued are:- 


i. Whether the bar of proviso to Section 21 (1) (a) 
of Act No. 13 of 1972, would be attracted ?  


ii. Whether the defence of the tenant would be 
prohibited by Explanation (i) to Section 21 (1) (a) to be 
read with Section 12 (1) (c) of Act No. 13 of 1972 ? 
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iii. What would be the effect, when the tenant 
admits the construction of building by his son in the 
same locality, and  


(iv) In the absence of there being any plea by way 
of defence of having looked for an alternative 
accommodation after filing of the release on 2nd May, 
2013, whether at all, the need of the tenant could be 
held to be bona fide ?  


  


55.  Owing to the aforesaid reasons, and  ultimately 


for the conclusion, which has been drawn by this Court, for 


the purposes to summarize the issue as argued by the learned 


counsel for the applicant pertaining to the bar created by the 


proviso to Section 21 (1) (a) of the Act No.13 of 1972, the 


same would not be attracted under the facts and 


circumstances of the present case, particularly when prior to 


the institution of the proceedings under Section 21 of the Act 


No. 13 of 1972, the landlord has already issued notice on 11th 


April, 2012, and thereafter,  on 14th May, 2012 and 6th July, 


2012, i.e. much prior to the institution of the release 


application on 2nd May, 2013.    As such, the cut-off date, 


which has been provided under the first proviso to Section 21 


(1) (a) of Act No. 13 of 1972, for giving a prior notice to the 


filing of the release application stood satisfied in view of the 


notices, which have been issued by the landlord and the 


factum of its receipt when has not been denied by the tenant 


in his pleadings before the learned Court below.  


 


56.  In fact, if the effect of proviso to Section 21 (1) 


(a) of Act No. 13 of 1972, is taken into consideration, it 


specifies that the prior notice of six months to vacate the 


premises has had to commence with effect from the date 
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prior to filing of the release by the landlord.   In the instant 


case, since the purchase of the tenement was made by the 


landlord as back as on 8th March, 2011, and thereafter, the 


issuance of the notices since had been even much prior in 


time as provided under the proviso to Section 21 (1) (a) of 


the Act, and its parameters were already satisfied, it cannot 


be said that the proceedings under  Section 21 (1) (a) of the 


Act No. 13 of 1972, as instituted on 2nd May, 2013, was 


barred  by the effect of the proviso to Section 21 (1) (a) of the 


Act No. 13 of 1972.   


 


57.  The second question, which has ultimately 


emerged for consideration, and which has been summarised 


by this Court, as to whether, the defence is available to the 


tenant with regard to the prohibition created by the 


Explanation (1), which has already been extracted above.   


 


58.  It is a fact which is not disputed by the tenant, that 


his son has already constructed an accommodation, which is 


inclusive of the commercial and residential accommodation 


within the same municipal area, but the tenant had attempted 


to make a difference by articulating pleading contrary to 


records.   


 


59.  In that eventuality, if the definition of the family 


as given under the Act No. 13 of 1972, is taken into 


consideration as provided under Section   2 (g) of the Act No. 


13 of 1972, the son of the tenant would be falling within the 


definition of family as extracted above.  Merely the defence 


taken by the tenant, that the bar of Explanation (1) to Section 
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21 (1) (a) of the Act No. 13 of 1972, would not come into 


play, in this case because the tenant was having a strained 


relationship with his son is not an exception, which has been 


statutorily carved out by the Explanation (1) to Section 21 (1) 


(a) of the Act No. 13 of 1972. It simplicitor provides that 


where any member of the family as provided and defined 


under Section 2 (g) of the Act No. 13 of 1972, has 


constructed a building within the same municipal area, no 


right of defence is available to the tenant as against the 


release application, which has been filed by the landlord, 


seeking release of the accommodation to meet his personal 


need.  Hence, this question, which was argued by the learned 


counsel for the applicant is answered against him.  


 


60.  There is another perspective from which the issue 


would be dealt with, that the tenant, when he admits the 


factum of construction having being made by his son and 


raises a plea of Explanation (1) to Section 21 (1) (a) of the 


Act No. 13 of 1972, at the writ stage without raising any plea 


or defence taken before the Court either under Section 21 (1) 


(a) of Act No. 13 of 1972, or at the stage under Section 22, 


construing the effect of Explanation (1) to Section 21 (1) (a) 


of the Act No. 13 of 1972, would always entail a 


scrutinization  of  evidence, and particularly, the plea taken 


by him  by way of a defence pertaining to the strain 


relationship.  In the absence of the pleading to the said effect, 


no benefit could accrue to the tenant, for the purposes of the 


effect of the Explanation (1) as given under Section 21 (1) (a) 


of Act No. 13 of 1972.  
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61.  If the entire written statement, as it has been filed 


by the tenant, is taken into consideration, there is not even a 


single plea taken by him at any stage, nor any stand has been 


taken by him during the course of argument, that after filing 


of the release application on 2nd May, 2013, the tenant had 


ever looked for an alternative accommodation in accordance 


with the prescribed procedure provided under the Act No. 13 


of 1972, by resorting to moving of an application under 


Section 16 of the Act No. 13 of 1972.  In the absence of there 


being any effort made by the tenant to look for an alternative 


accommodation, the law itself creates a presumption in 


favour of the landlord, that in an event of eviction of the 


tenant from the accommodation, in question, in fact, it would 


be deemed that the landlord had more bona fide need as 


compared to that of the tenant, and as such, in an eventuality 


of allowing of the release application, the tenant would not 


suffer in the absence of there being any plea, and more 


particularly, the plea substantiated by evidence, that he made 


any effort to look for an alternative accommodation.  Hence, 


this question too is answered against the tenant.   


 


62.  The case at hand is concluded by concurrent 


finding of fact. What impact would the concurrent finding 


would have in relation to the rent control cases, and what 


would be the scope of interference in the exercise of powers 


under Article 227 of Constitution of India, was dealt by the 


Hon’ble Apex Court in the judgement as reported in (2016) 9 


SCC 414, Gulshera Khanam Vs. Aftab Ahmad, whereby, 


the Hon’ble Apex Court has rather kept the provisions under 


Article 227, at a common pedestal to the provisions 
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contained under the revision under Section 115 of the C.P.C.  


The Hon’ble Apex Court has observed that the concurrent 


finding of facts of Court below, cannot or it ought not to be 


interfered by the High Court casually unless there is a 


perversity in the findings to the extent, that no judicious 


person can ever reach to such a conclusion, which is not the 


case pleaded, argued or pressed by petitioner. Interference in 


the rent control matters, the scope of interference with the 


finding of fact, which is concurrent in nature in the exercise 


of its power under Article 227 of Constitution of India, has to 


be rarely gone into by the Constitutional Courts under Article 


227 of Constitution of India. Relevant paras 32 and 37 are 


extracted hereunder :- 


“32. Coming now to the facts of this case, keeping 
in view the principle of law laid down in the 
aforementioned case and on perusal of the order of the 
Prescribed Authority/Civil Judge and the first appellate 
court, we find that both the courts properly appreciated 
the facts and evidence adduced by the parties and on 
that basis recorded all necessary findings (detailed 
above) in favour of the appellant and granted decree of 
eviction against the respondent. This the Prescribed 
Authority/Civil Judge and the first appellate court 
could do in their respective jurisdiction and, in our 
opinion, both the courts rightly did it in the facts of this 
case. 


37.  In the light of aforementioned factual findings 
of the courts below, in our view, there was no 
justification on the part of the High Court to have 
probed into any factual issues again in depth by 
undertaking appreciation of evidence like a first 
appellate court and reversed the findings. 


 


63.  It has provided that the High Court would not be 


justified to have probed into any factual issue, going into the 


depth of the fact and by re-appreciation of evidence, 
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concurrently made by the Courts as that would be beyond the 


scope of the supervisory jurisdiction of High Courts under 


Article 227 of Constitution of India. 


 


64.  Since the Writ Petition is concluded by a 


concurrent finding of fact, the same would accordingly stand 


dismissed.  


     (Sharad Kumar Sharma, J.) 
                                                   24.07.2023 
Shiv 
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IN THE HIGH COURT OF UTTARAKHAND  


AT NAINITAL 


ON THE 12TH DAY OF JULY, 2023 


BEFORE: 


HON’BLE SHRI JUSTICE MANOJ KUMAR TIWARI 


 
WRIT PETITION (M/S) No. 1789 of 2018 


 
 


BETWEEN: 
 
Sri Guru Ram Rai University & another.     ...Petitioners 


(By Mr. Rajendra Dobhal, Senior Advocate, assisted by Mr. Jitendra 


Chaudhary, Mr. Shubhang Dobhal and Mr. Sagar Gaur, Advocates) 


 


AND: 
 
The State of Uttarakhand through  
Secretary (Medical Education),  
Uttarakhand Shashan, Dehradun,  
District Dehradun & others.    ...Respondents 
 


(By Mr. S.N. Babulkar, learned Advocate General with Ms. Menka 


Tripathi, Deputy Advocate General and Mr. S.K. Mishra, Standing 


Counsel for the State of Uttarakhand, Mr. Shailendra Nauriyal, 


Advocate for respondent no. 4, Mr. D.S. Patni, Senior Advocate, 


assisted by Mr. Dharmendra Barthwal, Mr. Himanshu Yadav, Mr. 


Siddhant Manral, Advocate with Mr. Arvind Vashishta, Senior 


Advocate, assisted by Mr. Shubham Saharawat and Ms. Nidhi Thapa, 


Advocate, holding brief of Mr. Vivek Pathak, Advocate for the 


interveners, Mr. T.A. Khan, Senior Advocate, assisted by Mr. Mohd. 


Shafy, Advocate for the applicants in impleadment application)  


 
 


JUDGMENT 
 


   Heard learned counsel for the parties on 


impleadment application (I.A. No.8828 of 2023).  


 
2.  Having regard to the relief sought in the writ 


petition, applicants cannot be said to be necessary or 


proper party, therefore, their application for 


impleadment cannot be allowed, however, in the 


interest of justice, they shall be given right of hearing 
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while deciding the writ petition, by treating their 


application as intervention application.  Accordingly, IA 


No. 8828 of 2023 is disposed of.   


 
3.  Also heard on Intervention Application Nos. 


8827 of 2023 and 8829 of 2023.  For the reasons 


indicated in the said applications, intervention 


applications stand allowed. 


 
4.  This writ petition has been filed by Sri Guru 


Ram Rai University, Dehradun, through its Registrar.  


Sri Guru Ram Rai Institute of Medical and Health 


Sciences College, Dehradun, which is constituent 


college of the aforesaid university, is also added as 


petitioner no. 2. 


 
5.  It is not in dispute that Sri Guru Ram Rai 


University, Dehradun (petitioner no. 1) was established 


by Sri Guru Ram Rai University Act, 2016, which was 


enforced on 07.04.2017.  Thus, it is a statutory 


authority.   


 
6.  According to petitioners, in exercise of power 


under Section 31 of the said Act, university submitted 


Rules for approval to the State Government, and the 


State Government failed to take any decision in the 


matter for more than six months, and then one fine 


morning, State Government granted approval to the 


Rules with certain modifications.   


 
7.  Petitioners contended that in view of deeming 


provision contained in Section 31(2) of the Act, State 


Government lost its power to approve the Rules with 


modifications.  In other words, it is the contention of 


petitioners that upon expiry of two months from date of 


submission of Rules before State Government, the 
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Rules will be deemed to have been approved, 


therefore, after two months, State Government looses 


its power to modify Rules submitted by the University 


for approval.     


 
8.  By means of this writ petition, petitioners 


have sought the following reliefs: 
“(i) Issue a writ, order or direction in the nature of 
certiorari, calling for the original record and pleased 
to quashed the impugned Adhisochna/ notification 
no. 314/XXXIV (3)/2018-13 (15) 2018, Dehradun 
dated 06-06-2018 issued by the Respondnet no. 2 
i.e., the Additional Chief Secretary, Uttarakhand 
Shashan, High education Anubag- 3, Dehradun 
alongwith amended/ modified Sri Guru Ram Rai 
University rule 2018(ANNEXURE 2). 
 
(ii) Issue a Writ, order or direction in the nature of 
Mandamus, and further be pleased to declare that 
earlier un-amended Sri Guru Ram Rai University 
Rules 2017 called as “first rules 2017" (Annexure-7) 
which were submitted before the state government 
on 10-11-2017 are the approved rules of the 
Petitioner No.1 University in view of the provision of 
"Deemed Approval" provided under section 31 (2) of 
Sri Guru Ram Rai university Act 2016 (Uttarakhand 
Act No. 03 of 2017)”. 
 
(iii) Issue a writ, order or direction in the nature of 
mandamus, directing and commanding the 
respondent no.4 i.e. HNB Uttarakhand Medical 
Education University Dehradun/NEET- UG-2018, 
Uttarakhand State Centralized Counselling Board to 
the effect that it shall complete counselling as per 
notified schedule and direct the enrolled finally 
selected candidates to pay "tuition fee" for state 
quota seats as well as All India Management quota 
seats as per the fee structure provided by the 
petitioner medical college to the respondent no.4 
prior to starting counselling which is annexed as 
annexure no. 11 to this writ petition.” 


 
9.  As stated earlier, Sri Guru Ram Rai University 


was established by a Legislative Act, Namely, Sri Guru 


Ram Rai University Act, 2016, which was enforced on 


07.04.2017.  Sections 27, 28 & 29 of the said Act deal 


with Statutes of the University; while Sections 30, 31 & 


32 deal with Rules of the University.  Provisions 
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contained in Sections 27 to 32 of the said Act, are 


reproduced below for ready reference: 
“27. Statutes. - Subject to the provisions of this Act, 
the Status may provide for all or any matter relating 
to the University and Staff, as Follows:- 


(a) Transaction of business of the Authorities 
of the University and the Composition of bodies 
not specified in this Act; 
(b) The Operation of the permanent 
endowment fund, the general fund and the 
development fund; 
(c) Appointment of the Chancellor, his powers 
and functions; 
(d) Terms and conditions of appointment of the 
Vice-Chancellor, the Registrar and the Finance 
Officer and their powers and functions; 
(e) Mode of Recruitment and the conditions of 
service of the other officers, faculty members 
and employees of the University; 
(f) Resolving of disputes between the 
University and its Officers, faculty members 
and employees and students; 
(g) Disciplinary action against employees of 
the University; 
(h) Disciplinary action against students of the 
University; 
(i) Creation, abolition or restructuring of 
departments and faculties; 
(j) Manner of co-operation with other 
Universities or institutions of higher education; 
(k) Conferment of honorary degrees; 
(l) Grant of free ships and scholarships; 
(m) Number of seats in different courses of 
studies and the procedure for admission of 
students to such courses including reservation 
of seats for students of Uttarakhand; 
(n) Institution of fellowships, scholarships, 
studentships, free ships, medals and prizes; 
(o) Creation and abolition of posts; and 
(p) Other matters which may be prescribed. 


 
28. Statutes how made. - (1) The first Statutes 
framed by the Board of Governors shall be submitted 
to the State Government for its approved, which 
may, within three months from the date of receipt of 
the Statutes give its approval with or without 
modification. 
 
(2) Where the State Government fails to take any 
decision with respect to the approval of the Statutes 
within the period specified under Sub-section (1) it 
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shall be deemed to have been approval by the State 
Government. 
 
29. Power to amend the Statutes. - The Board of 
Governors may, with the prior approval of the State 
Government, make new or additional Statutes or 
amend or repeal the Statutes. 
 
30. Rules. - Subject to the provisions of this Act, 
the Rules may provide for all or any of the following 
matters:- 


(a) Admission of students to the University and  
their enrolment and continuance as such; 


(b) Laying down the courses of study for all 
degrees and other academic institutions of the 
University; 


(c) The award of degrees and other academic 
distinctions; 
(d) The conditions of the award of fellowships, 


scholarships, studentships, medals and prizes; 
(e) The conduct of examinations and the 
conditions and mode of appointment and duties 
of examining bodies, examiners, invigilators 
tabulators and moderators; 
(f) Fee chargeable from students for various 
courses; 
(g) The fee to be charged for admission to the 
examinations, degrees and other academic 
distinctions of the University; 
(h) The conditions of residence of the students at 
the University or a Constituent College; 
(i) Maintenance of discipline among the students 
of the University or a Constituent College; 
(j) All other matters as may be provided in the 


 Statutes and rules under this Act. 
 


31. Rules how made. - (1) The Rules shall be 
made by the Board of Governors and the rules so 
made shall be submitted to the State Government 
for its approval, which may, within two months from 
the date of receipt of the rules, give its approval with 
or without modification. 
 
(2) Where the State Government fails to take any 
decision with respect to the approval of the rules 
within the period specified under sub-section (1), 
shall be deemed to have been approved by the State 
Government. 
 
32. Power to amend Rules. - The Board of 
Governors may, with the prior approval of the State 
Government, make new or additional rules or amend 
or repeal the rules.” 
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10.  According to petitioners, in exercise of power 


Under Section 31 of the Act, University framed Rules 


and submitted for approval before the State 


Government, on 10.11.2017. Copy of covering letter 


dated 06.11.2017, which was allegedly served in the 


office of Joint Secretary, Higher Education, Government 


of Uttarakhand is annexed as Annexure No.6 to the writ 


petition.  The Draft Rules, which are referred as “First 


Rules 2017” submitted with the said covering letter, are 


on record as Annexure No.7 to the writ petition.  


Dispute is with regard to Clause 7 of the Draft Rules, 


which appears to have been modified by the State 


Government.  Clause 7 of the Draft Rules provided that 


Board of Management of the University shall determine 


the fee chargeable from students, on the 


recommendation of a Fee Committee.  While granting 


approval, State Government provided that fee shall be 


determined by Admission and Fee Regulatory 


Committee constituted under Uttarakhand Unaided 


Private Professional Education Institutions (Regulation 


of Admission and fixation of Fee) Act, 2006. 


 
11.  According to petitioners, due to delay of 


more than two months caused by the State 


Government in taking decision regarding approval to 


the Draft Rules, the State Government lost its right to 


modify the Rules in view of provision contained in 


Section 31 of the Act.   


 
12.  Thus, the short point, which falls for 


consideration in this writ petition is whether, upon 


expiry of two months from the date of submission of 


Draft Rules for approval before the State Government, 


State Government can invoke power available to it 
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under Section 31(1), to grant approval to the Rules 


with certain modifications. 


 
13.  No doubt, Section 31(1) of the Act enables 


the State Government to grant approval to the Rules 


made by Board of Governors of the University with or 


without modification, if decision in the matter of 


approval is taken within two months.  Section 31(2) 


deals with a situation, where State Government is not 


able to take decision regarding approval to the Rules 


within two months, and provides that the Rules made 


by Board of Governors, shall be deemed to have been 


approved by State Government.  Thus, from Section 


31(2), it is apparent that upon expiry of two months 


from the date of submission of the Rules, if no decision 


is taken by the State Government, then it shall be 


deemed that Rules have been duly approved by the 


State Government.  This legal fiction, created by 


Section 31(2), will come into play immediately upon 


expiry of two months from the date of submission of 


Draft Rules to the State Government.  


 
14.  According to petitioners, Rules framed by the 


Competent Authority in the University were sent for 


approval to the State Government, along with covering 


letter dated 06.11.2017, and the said covering letter 


was served upon the State Government on 10.11.2017.  


The Draft Rules, which are referred as ‘First Rules 


2017’, are also placed on record by petitioners.  Thus, 


according to petitioners, upon expiry of two months, to 


be reckoned from 10.11.2017, State Government lost 


its right to grant approval with modification to the 


Rules.  Thus, it is contended that the order dated 


06.06.2018, impugned in this writ petition, whereby 
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approval was granted with modification to the Rules, is 


unsustainable in the eyes of law. 


 
15.  Additional Chief Secretary, Higher Education, 


Government of Uttarakhand (respondent no. 2) has 


filed a counter affidavit, wherein factum of submission 


of  First Rules by University in the Office of Additional 


Chief Secretary, Higher Education is admitted, in 


paragraph nos. 5, 7 & 12 of the counter affidavit, 


however, it is contended that the covering letter dated 


06.11.2017 could not have been received in the office 


of Additional Chief Secretary, as it was addressed to 


Joint Secretary, Higher Education.  Reliance has been 


placed upon Secretariat Manual for contending that a 


letter addressed to Joint Secretary could not have been 


received by the office of Additional Chief Secretary.  


Reliance has also been placed upon paragraph no. 3 of 


the Secretariat Manual, which provides that letters 


addressed to an officer, shall be received either by the 


concerned Officer or by his Personal Assistant and 


during temporary absence of an Officer due to leave or 


inspection, he shall authorise someone to receive 


letters on his behalf and if no such arrangement is 


made, then the letter shall be received by the Section 


Officer of the concerned section. 


 
16.  Respondent no. 2 has nowhere denied receipt 


of the Draft Rules with covering letter dated 


06.11.2017.  The only defence taken is that Draft Rules 


were not submitted before the appropriate authority. 


 
17.  Learned Counsel for petitioners contends that 


it was the Joint Secretary, who was communicating 


with petitioner on behalf of the State Government, and 


in support of this contention, he has referred to 
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Annexure No.8 to the writ petition, which is a letter 


issued by Joint Secretary, asking petitioner to provide 


the Draft Rules for approval to the State Government.  


Thus, he submits that the covering letter dated 


06.11.2017 was addressed to Joint Secretary and not 


to Additional Chief Secretary.  He further contends that 


since petitioner-University had submitted Draft Rules in 


Higher Education Department of the State Government, 


therefore, it makes no difference whether it was served 


in the office of Additional Chief Secretary or Joint 


Secretary.  He further contends that the Secretariat 


Manual is compilation of executive instructions and 


moreover part 3 of chapter 4 of Secretariat Manual 


cannot be pressed into service for defeating the claim 


of petitioner. 


 
18.  Learned Advocate General contended that 


covering letter dated 06.11.2017 submitted by 


petitioners refers to Sections 27 & 28 of Sri Guru Ram 


Rai University Act, 2016, and these provisions deal with 


first Statute and not the Rules.  By referring to Section 


32 of the Act, learned Advocate General contended that 


it was not competent for the University to frame Rules, 


without prior approval of the State Government. 


 
19.  Mr. D.S. Patni, learned Senior Advocate for 


the interveners adopted the aforesaid contention, as 


made by learned Advocate General. 


 
20.  Per contra, learned counsel for petitioners 


contended that reference to Sections 27 & 28 of the Act 


in the covering letter dated 06.11.2017 was due to 


mistake, which is apparent from the Rules sent along 


with said covering letter, which are on record as 


Annexure No.-7 to the writ petition. 
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21.  Learned counsel for petitioners further 


contended that Section 32 of the Act deals with new or 


additional Rules, and it is also applicable in case of 


amendment or repeal of earlier Rules, which is not the 


case here, as the University had submitted the Rules 


first time for approval, which is covered by Section 31 


of the Act. 


 
22.  Mr. T.A. Khan, learned Senior Advocate 


appearing for some of the interveners referred to 


communication dated 17.04.2018 issued by Joint 


Secretary, Higher Education, whereby the University 


was asked to furnish Draft Rules for approval of the 


State Government. 


 
23.  In reply, learned Senior Counsel for 


petitioner refers to letter dated 03.05.2018, issued by 


Registrar of the University to Joint Secretary (Annexure 


No-9 to the writ petition), wherein it is stated that the 


Draft Rules were served upon the State Government on 


10.11.2017.  He has also referred to the averment 


made in paragraph no. 19 of the writ petition regarding 


University’s reply dated 03.05.2018 and the 


consequence of not granting approval to the Draft 


Rules within two months.  He further submits that the 


averment made in paragraph no. 19 of the writ petition 


is not denied by respondent no. 2, in his counter 


affidavit. 


 
24.  This Court finds substance in the submission 


made on behalf of the petitioners that from material on 


record, it reveals that the Draft Rules were presented 


before the State Government for approval on 


10.11.2017.  As per counter affidavit filed on behalf of 
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respondent no. 2, said Rules were served in the office 


of Additional Chief Secretary and not the Joint 


Secretary, to whom covering letter was addressed.   


 
25.  Since respondent no. 2 admits receipt of 


Draft Rules with covering letter dated 06.11.2017, 


therefore, contention based on Secretariat Manual 


raised on behalf of the State Government, cannot be 


accepted.  


 
26.  Additional Chief Secretary in the concerned 


department is the final authority to take decision in the 


matter of approval, therefore, benefit of Section 31(2) 


of the Act cannot be denied to petitioners merely 


because Draft Rules were addressed to Joint Secretary. 


 
27.  State Government has hierarchy of officers 


and there is nothing on record to indicate that Draft 


Rules could be submitted only in the office of Joint 


Secretary and not in the office of Additional Chief 


Secretary.  Petitioner-University, submitted the Draft 


Rules in the concerned department of the State 


Government, therefore, in the absence of any 


provision, which prescribes service of Draft Rules upon 


a particular officer, service of Draft Rules by petitioner 


on 10.11.2017 shall be treated as sufficient.   Thus, the 


period of two months provided under Section 31(2) of 


the Act would be reckoned from date of service of Draft 


Rules by petitioner in the concerned department of the 


State Government.   


 
28.  This Court finds substance in the contention 


raised on behalf of petitioner-University that the State 


Government could have granted approval to the Draft 


Rules with certain modifications, if decision was taken 
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by the State Government within two months from date 


of submission of Draft Rules, however, upon expiry of 


two months, the Draft Rules would be deemed to have 


been approved by operation of law, and thus, the State 


Government would loose the power to grant approval 


with modification. 


 
29.  Even though, the covering letter issued by 


the University on 06.11.2017 refers to a wrong 


provision of law dealing with first Statute, however, 


Annexure-9 to the writ petition reveals that the Rules 


were submitted for approval and not the first Statute.  


Thus, merely because wrong provision of law has been 


cited, will not be a valid justification for denying benefit 


of Section 31(2) of the Act to petitioners.  The State 


Government never pointed out this discrepancy in the 


covering letter to petitioners, therefore, it is now 


stopped from taking benefit of the mistake in the 


covering letter.   


 
30.  The contention raised by learned Advocate 


General on the strength of Section 32 of the Act is 


unacceptable, as the said provision deals with new or 


additional Rules and is also applicable in the case of 


amendment or repeal of existing Rules.  While, in the 


present case, University was framing Rules for the first 


time, therefore, requirement of prior approval, 


contained in Section 32 cannot be read in respect of 


Rules, which were framed for the first time under 


Section 31. 


  
31.  Ms. Menka Tripathi, learned Deputy Advocate 


General, lastly contended that the covering letter dated 


06.11.2017, alleged to have been served by petitioners 


upon State Government, does not bear the seal of the 
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officer receiving the said letter, however, the said 


contention cannot be accepted for the simple reason 


that respondent nos. 1 & 2 have nowhere denied 


receipt of the said letter. 


 
32.  From the aforesaid discussion, it is apparent 


that petitioner-University served copy of the Draft 


Rules with covering letter upon State Governmen,t on 


10.11.2017.  In view of Section 31(1) of the Act, State 


Government was required to take decision in the 


matter within two months from the date of receipt of 


the Draft Rules.  Section 31(2) provides the 


consequence of not taking decision in the matter of 


approval within the period specified under sub-section 


(1) and ordains that the Rules as submitted by the 


University shall be deemed to have been approved by 


the State Government.   In view of the express 


provision contained in sub-section (2) of Section 31 of 


the Act, the State Government cannot exercise power 


of modifying Rules, which is available to it under 


Section 31(1), upon expiry of the period prescribed in 


the said provision. 


 
33.  Thus, this Court has no hesitation in holding 


that due to the delay caused by State Government in 


taking decision on Rules submitted by University, it lost 


the right to grant approval with modification to the 


Rules.  In other words, Draft Rules as submitted by the 


University to the State Government, acquired the 


status of approved Rules, by virtue of Section 31(2), 


upon expiry of two months from 10.11.2017, and any 


modification made by the State Government to the said 


Rules, upon expiry of two months, is incompetent.    
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34.  In such view of the matter, the writ petition 


deserves to be allowed and is hereby allowed.  


Accordingly, the modification effected by the State 


Government vide order dated 06.06.2018, while 


granting approval to the Rules submitted by the 


University, is hereby quashed.  


   


   


  (MANOJ KUMAR TIWARI, J.)   
Arpan 
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HIGH COURT OF UTTARAKHAND  
AT NAINITAL 


 
 


 
WRIT PETITON (M/S) NO.979 OF 2022 


 
Raju and Others               … Petitioners 
 
 


Vs. 
 
Sub Divisional Magistrate Kichha and Others  


… Respondents 
 


Advocate: Mr. Rajesh Pandey, learned counsel for the petitioners. 
 Mr. Yogesh Kumar Tiwari, learned Standing Counsel for 


the State. 
 Mr. C.K. Sharma, learned counsel for the private 


respondents. 
 
Hon’ble Sharad Kumar Sharma, J. 
 
   


  Before coming to a logical conclusion with 


regards to the desired action to be taken, there are 


certain facts which are required to be considered by 


this Court and, as pleaded by the petitioner in the 


writ-petition. 


2.  The present writ-petition has been 


preferred by as many as three petitioners. 


Petitioner nos.1 and 2 have come up with the case 


that, as per the revenue entries recorded in their 


name, they are recorded as Js.kh%1-d kastkaar in 


relation to the following land lying in:- 


(i) Khata No.96 bearing Plot No.315 


having an area of 2.3740 hectares. 


(ii) Plot No.311Min having an area of 


0.0500 hectares. 
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(iii) Plot No.312Min having an area of 


0.0010 hectares.  


3.  The total area as claimed by petitioner 


nos.1 and 2 was 2.4250 hectares of land lying in 


the village Inderpur, Pargana Rudrapur, District 


Udham Singh Nagar. 


4.  So far as petitioner no.3 is concerned, he 


claims to be the bhumidhar recorded in Js.kh%1-d in 


relation to the land lying in Khata No.83 being 


Khasra No.319Min having an area of 1.9558 


hectares. 


5.  In relation to the land thus claimed, 


respondent nos.3 and 4 have come up with the 


case that they are also holding their bhumidhari 


rights in relation to land lying in:- 


(i) Khata No.356 Plot No.445Min having 


an area of 0.1240 hectares. 


(ii) Plot No.446(Ka)Min having an area of 


0.1940 hectares. 


(iii) Plot No.449 having an area of 0.5100 


hectares.  


6.  The total area as claimed by respondent 


no.3 and 4 was 0.8280 hectares. Being the land, as 


claimed by the respondent, as described above, 


was the land lying in the village Anandpur, Pargana 


Rudrapur, District Udham Singh Nagar over which 


they have, claimed their bhumidhari rights in view 
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of the entries, which have been made in the 


Khatauni pertaining to 1425 to 1430 fasli. 


7.  Geographically the boundary of these two 


villages adjoins to one another. In between the two 


villages, the demarcation line is the river, which is 


said to be existing on Khasra plot  no.462. There 


had been an ever-persisting dispute between the 


villagers of the two villages, with regard to the 


exact demarcation line and the boundary wall of the 


respective villages. Hence, the issue of the 


boundary line of the two villages was initially 


decided by the Consolidation Officer by an order of 


22.04.2002, but however, later on, on an 


application preferred on 17.07.2012 by one Mr. 


Virendra Kumar the order dated 22.04.2002 was 


modified. The modification thus made by the orders 


of Consolidation Officer was to the extent that the 


boundary line of the two villages - Anandpur and 


Inderpur would be considered and would be 


determined from the midst of the stream of the 


river, having an equidistance from both the villages. 


8.  According to the said determination made 


by the modified order of 10.04.2015, the boundary 


wall was determined and, ultimately, a final 


settlement map of the Consolidation Authorities was 


issued. Though, there is nothing on record to show 


as to whether, at all, the order of settlement of the 


boundary, as made by the order of the 
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Consolidation Officer, which has to be read together 


with the order i.e. order dated 22.04.2002 and the 


order dated 10.04.2015, was ever put to challenge 


before any competent superior authority. Hence, for 


the moment, as far as the present writ-petition is 


concerned, it would be treated as to have attained 


the finality. 


9.  In accordance with the land, which was 


included in villages - Inderpur and Anandpur, the 


petitioners have made reference to a village map, 


which has been placed on record as Annexure-3, to 


show that up to what extent the boundary wall of 


the two villages would exist, in accordance to the 


measurement to be made from the river stream, 


which was shown to be existing on the eastern side 


of the village. But here again too, this controversy 


pertaining to the boundary of the river, would yet 


again will not be of much concern as far as the 


present writ-petition and the controversy involved 


therein is concerned. 


10.  The actual controversy starts emerging 


from the following facts: 


1) As far as village Inderpur is 


concerned, the same was brought 


under consolidation scheme, by 


virtue of a notification issued under 


Section 4 of the U.P. Consolidation of 
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Holdings Act on 5th April, 1991 which 


was notified in the official gazette. 


2) On the culmination of the 


consolidation proceedings by 


preparation of CH41 i.e. khara 


mutabiquat under Rule 93 of the 


Rules. The consolidation operation in 


the village was brought to an end by 


issuance of a notification under 


Section 52 of the U.P. Consolidation 


of Holdings Act, 1953 as the village 


was de-notified and was brought out 


of the consolidation on 26.03.1994. 


3) So far as the village Anandpur is 


concerned, the said village was also 


brought under consolidation by 


issuance of a notification under 


Section 4 of the U.P. Consolidation of 


Holdings Act, 1953, which was 


notified in the official gazette on 


25.12.1993. In this village too, after 


the finalization of the consolidation 


scheme and preparation of khara  


mutabiquat under Rule 93 of the 


Rules i.e. CH41, the village was de-


notified under Section 52 of the U.P. 


Consolidation of Holdings Act, 1953 


on 21.03.1998. Consequently, in 


relation to both the villages, form 
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CH41 was already issued, which was 


assigning of finality to the settlement 


of chaks by an order passed on 


11.07.1996. 


11.  It is that after finalization of the 


consolidation scheme by issuance of CH41, the 


process of handing over of possession under the 


consolidation act, is contemplated to be undertaken 


under Section 28 of the U.P. Consolidation of 


Holdings Act, 1953, whereby the delivery of 


possession with regards to the finality attached to 


the consolidation is required to be resorted to, in 


reference of Section 28 of the U.P. Consolidation of 


Holdings Act, 1953, at this stage, becomes relevant 


which is extracted hereunder:- 


  “[28. Delivery of Possession. - (1) The 
Assistant Consolidation Officer, on the application of 
the tenure-holder or the Land Management 
Committee, to whom chak or lands have been 
allotted under the final Consolidation Scheme, 
91[may, and where any land has been allotted 
to the State Government shall, without any 
application of the State Government, within six 
months of the date on which the said Scheme has 
come into force, put the tenure-holder or the Land 
Management Committee or the State Government, 
as the case may be, in actual physical possession of 
the allotted chak or lands], and for so doing shall 
have all the powers, including powers as regards 
contempt, resistance and the like as are exercisable 
by a Civil Court in execution of a decree for delivery 
of possession of immovable property: 
  Provided that the delivery of possession as 
aforesaid shall not affect the right of the person from 
whom possession is transferred to tend and gather 
the crops standing on such chaks or land or part 
thereof, on the date of the delivery, unless the 
Assistant Consolidation Officer decides, for reasons 
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to be recorded, that the possession over the crop 
also shall be delivered: 
  Provided further that the person tending and 
gathering the standing crop, in accordance with the 
first proviso, shall be liable to pay to the persons who 
have been allotted the chak, or lands, compensation 
for the use of the land at such rate and in such 
manner as may be prescribed. 
  (2) On the expiry of six months from the date 
on which a tenure-holder or Land Management 
Committee [or the State Government]92 became 
entitled to enter into possession of the chak or lands 
allotted, whether before or after the coming into 
force of the Uttar Pradesh Consolidation of Holdings 
(Amendment) Act, 1962, or on the expiry of six 
months from the date of the coming into force of that 
Act, whichever is later, the tenure-holder or the Land 
Management Committee [or the State 
Government]92, as the case may be, shall, unless 
possession has been obtained earlier, be deemed to 
have entered into actual physical possession of the 
allotted chak or lands: 
  Provided that the fact that a tenure-holder or 
Land Management Committee [or the State 
Government]92 has thus entered into possession shall 
not affect the right of the person from whom 
possession is deemed to have been transferred to 
tend and gather the crop standing on the chak or 
lands, or part thereof, on the date of the expiry of 
the period of six months aforesaid].” 


12.  For the purpose of the instant writ-


petition, the act of delivery of possession, as 


contemplated under Section 28 of the U.P. 


Consolidation of Holdings Act, 1953, it could have 


had only been done as soon as the stage of 


consolidation reaches to the stage of under Section 


27(1) of the U.P. Consolidation of Holdings Act, 


1953 i.e. for the preparation of the final 


consolidation scheme, which is brought into force 


by the orders of the District Deputy Director of 


Consolidation, who would prepare the same for 


each village a new map, field books, record of 


rights, in relation to all those areas, which was 
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covered by the consolidation notification issued 


under Section 4 of the U.P. Consolidation of 


Holdings Act, 1953. 


13.  Meaning thereby, it is the process of 


handing over of the possession under Section 28 of 


the U.P. Consolidation of Holdings Act, 1953. Under 


this special Statue, it only attains finality, when the 


prior stage of Section 27 of the U.P. Consolidation 


of Holdings Act, 1953 is resorted to by the District 


Deputy Director of Consolidation. 


14.  So far as this case is concerned, the stage 


of Section 28 of the U.P. Consolidation of Holdings 


Act, 1953 of handing over of possession was 


exhausted as back as on 31.07.1996. So far as the 


basic intention and object of the Act is concerned, 


the act is in accordance with the objects and 


reasons and as it was principally considered, it 


provided as under:-  


   “The Statement of Objects and Reasons of the 
original Act was published in U.P. Gazette 
Extraordinary, dated March 7, 1953 which ran thus:- 


   "After the enforcement of the U.P. Zamindari 
Abolition and Land Reforms Act, 1950, there was 
naturally a pressing demand for the consolidation of 
holdings in the State. Since the complicated and 
numerous types of tenures, both proprietary and 
cultivatory, the greatest stumbling block in the way 
of successful consolidation of holdings, have been 
abolished it is an opportune time to start this work. 
The advantages of having in compact blocks all the 
lands farmed by one family need only be briefly 
mentioned. Boundary lines would be reduced in 
number and extent, saving land and diminishing 
boundary disputes; larger fields would be possible 
and time saved in making trips to the fields. Further 
if land were all in one piece, barriers, such as fences, 
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hedges and ditches could be erected to obtain 
privacy and prevent trespassing, thieving and 
gleaning. The control of irrigations and drainage 
water would be easier: control of pests, insect and 
disease would also be less difficult.”  


 
15.  As soon as the object provided under the 


Act, which is special in its nature for the reason 


being that as soon as the notification under Section 


4 of the U.P. Consolidation of Holdings Act, 1953 is 


issued, the proceedings under the Consolidation 


Act, which is a self-contained provision and has a 


superseding effect, even over the provisions of the 


U.P. Z.A. & L.R. Act, though, the said Act is 


protected under Ninth Schedule of the Constitution 


of India and, as a consequence of the notification 


under Section 4 of the U.P. Consolidation of 


Holdings Act, 1953, all proceedings before any 


Court, including the Civil Courts or the Courts which 


are created under the U.P.Z.A.& L.R. Act, would 


automatically stand abated, in view of provisions 


contained under Section 5 of the Act, and they have 


to be decided by the authorities thus, notified to be 


constituted by the State by issuance of the 


notification by appointing a Consolidation Officer by 


the State Government in the exercise of powers 


under the Act, which is to be read along with the 


rules framed therein. The implications, which 


Section 5 of the Act has is self-contained, as 


extracted under:- 


  “31[5. Effect of 28[notification under 
Section 4(2)]. - (1) Upon the publication of the 
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notification 32[under sub-section (2) of Section 4] in 
the Official Gazette, the consequences, as hereinafter 
set forth, shall subject to the provisions of this Act, 
from the date specified thereunder till the publication 
of notification under Section 52 or subsection (1) of 
Section 6, as the case may be, ensure in the area to 
which the 28[notification under Section 4 (2)] relates, 
namely – 


(a) the district or part thereof, as the case may be, 
shall be deemed to be under consolidation 
operations and duty of maintaining the record 
of rights and preparing the village map, the 
field-book and the annual register of each 
village shall be performed by the District 
Deputy Director of Consolidation, who shall 
maintain or prepare them, as the case may be, 
in the manner prescribed; 


(b) 33[*    *    *   *] 
   (c) notwithstanding anything contained in the U.P. 


Zamindari Abolition and Land Reforms Act, 
1950, no tenure-holder, except with the 
permission in writing of the Settlement Officer, 
Consolidation, previously obtained shall – 


(i) use his holdings or any part thereof for 
purposes not connected with 
agriculture, horticulture or animal 
husbandry including pisciculture and 
poultry farming; or 


(ii) 34[*    *    *] 
  Provided that a tenure-holder may continue to 
use his holding, or any part thereof, for any purpose 
for which it was in use prior to the date specified in 
the notification issued 35[under sub-section (2) of 
Section 4]. 
  36[(2) Upon the said publication of the 
notification under sub-section (2) of Section 4, the 
following further consequences shall ensue in the 
area to which the notification relates, namely – 


(a) every proceeding for the correction of records 
and every suit and proceeding in respect of 
declaration of rights or interest in any land lying 
in the area, or for declaration or adjudication of 
any other right in regard to which proceedings 
can or ought to be taken under this Act, 
pending before any Court or authority whether 
of the first instance or of appeal, reference or 
revision, shall, on an order being passed in that 
behalf by the Court or authority before whom 
such suit or proceeding is pending stand 
abated: 


Provided that no such order shall be passed 
without giving to the parties notice by post 
or in any other manner and after giving 
them an opportunity of being heard: 
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Provided further that on the issue of a 
notification under sub-section (1) of Section 
6 in respect of the said area or part thereof, 
every such order in relation to the land 
lying in such area or part, as the case may 
be, shall stand vacated; 


(b) such abatement shall be without prejudice 
to the rights of the persons affected to 
agitate the right or interest in dispute in the 
said suits or proceedings before the 
appropriate consolidation authorities under 
and in accordance with the provisions of 
this Act and the Rules made thereunder].  


  37[Explanation. - For the purposes of sub-
section (2), a proceeding under the Uttar Pradesh 
Imposition of Ceiling on Land Holdings Act, 1960 or 
an uncontested proceeding under Sections 134 to 
137 of the U.P. Zamindari Abolition and Land 
Reforms Act, 1950, shall not be deemed to be a 
proceeding in respect of declaration of the right or 
interest, in any land.]”  
 


16.  In a nutshell, the reference of the SOR of 


the Act and its corresponding bearing on the 


provision contained under Section 5 of the U.P. 


Consolidation of Holdings Act, 1953 with regards to 


the effect of abatement of all the proceedings would 


be that all the litigation to the land, which is 


covered under the notification under Section 4 of 


the U.P. Consolidation of Holdings Act, 1953, which 


obviously would be the land falling under Section 


3(14) of the U.P.Z.A & L.R. Act, they will be brought 


within the purview of all the proceedings under the 


Act. For example, that of the proceedings of Section 


9(A)(2) of the U.P. Consolidation of Holdings Act, 


1953 i.e. the proceedings for declaration of rights 


and settlement of shares, Section 12 of the U.P. 


Consolidation of Holdings Act, 1953 i.e. recording of 


the alteration of titles or exchanges, which takes 
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place during the consolidation proceedings and also 


the proceedings under Section 20 and 21 of the 


U.P. Consolidation of Holdings Act, 1953, which 


relates to the allotments of chaks in a consolidation 


area, which has had to be done, in accordance with 


the spirit and provisions, contained under Section 


19 of the U.P. Consolidation of Holdings Act, 1953.  


17.  At this stage, this Court feels it important 


to remark, that as soon as the notification under 


Section 9 of the U.P. Consolidation of Holdings Act, 


1953 is issued inviting objections and, if anybody is 


aggrieved by the proposed consolidation scheme, it 


is upon him to file objections under Section 9(A)(2) 


of the U.P. Consolidation of Holdings Act, 1953 for 


the purpose of settlement of his rights, which is 


thereafter appealable under Section 11 of the U.P. 


Consolidation of Holdings Act, 1953 and, 


consequentially, revisable under Section 48 of the 


U.P. Consolidation of Holdings Act, 1953 thereafter. 


18.  If the person aggrieved, does not invoke 


the provision of filing an objection, in that 


eventuality, in the light of the provisions contained 


under Section 11(A) of the U.P. Consolidation of 


Holdings Act, 1953, the tenure holder, whose land 


falls within the ambit of the notification issued 


under Section 4 of the U.P. Consolidation of 


Holdings Act, 1953, which in the instant case 


happens to be that of 05.04.1991 and 25.12.1993 
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respectively, there would be a bar created for the 


tenure holders to claim any right or file their 


objections qua the land, which is the subject matter 


of the consolidation proceedings. Relevant Section 


11(A) is extracted hereunder:- 


  “55[11-A. Bar on objection. - No question in 
respect of – 


(i) claims to land; 
(ii) partition of joint holdings; and 
(iii) valuation of plots, trees, wells and other 


improvements, where the question is 
sought to be raised by a tenure-holder of 
the plot or the owner of the tree, well or 
other improvements recorded in the 
annual register under Section 10, 


relating to the consolidation area, 56[which has 
been raised under Section 9 or which might or 
ought to have been raised under that section], 
but has not been so raised, shall be raised or 
heard at any subsequent stage of the 
consolidation proceedings].” 


19.  The impact of restrictions under Section 


11(A) of the U.P. Consolidation of Holdings Act, 


1953, is also to be considered, in the light of the 


provisions contained under Section 49 of the U.P. 


Consolidation of Holdings Act, 1953, which provides 


for that, as soon as the final consolidation scheme 


is framed and CH41 is issued, until and unless an 


objection for settlement of rights either under 


Section 9 of the U.P. Consolidation of Holdings Act, 


1953 or Section 21 of the U.P. Consolidation of 


Holdings Act, 1953 is filed, the bar of Section 11(A) 


of the U.P. Consolidation of Holdings Act, 1953 will 


come into play and, as a result thereto, the 
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implication of Section 49 of the U.P. Consolidation 


of Holdings Act, 1953 would automatically follow, 


which provides for as under:- 


  “33[49. Bar to civil jurisdiction. - 
Notwithstanding anything contained in any other law 
for the time being in force, the declaration and 
adjudication of rights of tenure-holder in respect of 
land lying in an area, for which a [notification]34 has 
been issued 35[under sub-section (2) of Section 4] or 
adjudication of any other right arising out of 
consolidation proceedings and in regard to which a 
proceeding could or ought to have been taken under 
this Act, shall be done in accordance with the 
provisions of this Act and no Civil or Revenue Court 
shall entertain any suit or proceeding with respect to 
rights in such land or with respect to any other 
matters for which a proceeding could or ought to 
have been taken under this Act]:  


  36[Provided that nothing in this section shall 
preclude the Assistant Collector from initiating 
proceedings under Section 122-B of the U.P. 
Zamindari Abolition and Land Reforms Act, 1950 in 
respect of any land, possession over which has been 
delivered or deemed to be delivered to a Gaon Sabha 
under or in accordance with the provisions of this 
Act].” 


20.  On a simplicitor analogy of Section 49 of 


the U.P. Consolidation of Holdings Act, 1953 with 


the attachment of finality to the consolidation 


scheme by issuance of notification under Section 49 


of the U.P. Consolidation of Holdings Act, 1953, it  


rather creates an estoppels that the parties, who 


are tenure holders in a region  or land area notified 


to be lying under the consolidation scheme, they 


would be estopped to raise any claim to the 


contrary before any Court, in relation to all matters, 


which are otherwise required to be settled in terms 


of the Consolidation Act due to implications of 
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Section 11-A and Section 49 of the Consolidation 


Act. 


21.  Meaning thereby, the settlement of rights 


under Section 49 of the U.P. Consolidation of 


Holdings Act, 1953, which attains finality with the 


issuance of form CH41, the bar of Section 49 of the 


U.P. Consolidation of Holdings Act, 1953 will rather 


restrain the tenure holder to even raise any claim 


to the contrary, which would be inclusive of the 


claim of the alleged village boundary dispute, which 


has been taken as to be the pretext portrayed by 


the respondents by filing a writ-petition before this 


Court, being Writ-Petition (M/S) No.590 of 2021.  


22.  Before addressing on the issue in relation 


to the impact of the orders passed in Writ-Petition 


(M/S) No.590 of 2021, which was otherwise 


uncalled for under the procedural law of the 


Consolidation Act, it is relevant to observe, that all 


settlement of rights which are to be made under 


any of the provisions contained either under Section 


11, 12 of the U.P. Consolidation of Holdings Act, 


1953 or Section 21 of the U.P. Consolidation of 


Holdings Act, 1953, its execution has had to be 


made, strictly as per the set of provisions provided 


within the mechanism in the act by resorting to the 


provisions contained under Rule 109. 


23.  Meaning thereby, the provisions contained 


under Rule 109, which is an executing forum, of the 
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orders passed by the consolidation authorities, it 


cannot be permitted to be overridden by any 


affected person by filing a writ for an overt relief, 


which is not permissible under law. 


24.  Upto the culmination of the consolidation 


proceedings upto the stage of Section 52 of the 


U.P. Consolidation of Holdings Act, 1953, all the 


issues would be deemed to be decided by the 


consolidation authorities would be estopped to be 


put to challenge by directly filing a writ of 


mandamus for measuring a land, that too when the 


field of relief sought is covered by Special Act. 


25.  I do not find any plausible reason that, 


how this philosophy of writ of mandamus could 


have, at all, been invoked by the co-villagers or the 


rival villagers for their claim on an issue of a land 


which was lying under the consolidation area by 


filing a writ of mandamus? Because, the writ of 


mandamus itself, has its own guiding factors, under 


which it could be invoked by the petitioners by filing 


the same before this Court. 


26.  The mandamus would lie, subject to the 


condition:- 


1) That it is a statutory relief, entitled to 


be granted under law, and person 


claiming for it is entitled to get it 


under the law. 
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2) That the statutory relief is not being 


clouded by any specialized law, 


applicable in the field for the relief 


sought.  


3) That a writ of mandamus could be 


claimed only when the person, who 


has got a statutory right to be 


enforced under the Act or the 


Constitution, is being infringed to be 


granted to him. 


4) For the enforcement of the said relief, 


which is statutorily mandated in 


favour of the person, before filing 


writ-petition, he has approached the 


competent authority and the 


competent authority has not adhered 


to it or taken a decision on the same. 


5) And, it is then only upon, if prior 


approach to the competent authority 


to do an act, prescribed under the 


law, when there is a failure, on the 


part of the authority, a writ of 


mandamus would lie. 


27.  This analogy pertaining to the exercising 


of powers under the writ of mandamus by the Writ 


Courts has had to be under the guiding factors 


provided by the Hon’ble Apex Court in the following 


judgments:- 
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  1) The judgment reported in (2007) 5 


SCC 65, State of Manipur Vs. Y. Token Singh, in 


paragraph no.18, which is extracted hereunder:- 


  18. Moreover, it was for the respondents who 
had filed the writ petitions to prove existence of legal 
right in their favour. They had inter alia prayed for 
issuance of a writ of or in the nature of mandamus. 
It was, thus, for them to establish existence of 
a legal right in their favour and a corresponding 
legal duty in the respondents to continue to be 
employed. With a view to establish their legal rights 
to enable the High Court to issue a writ of 
mandamus, the respondents were obligated to 
establish that the appointments had been made upon 
following the constitutional mandate adumbrated in 
Articles 14 and 16 of the Constitution of India. They 
have not been able to show that any advertisement 
had been issued inviting applications from eligible 
candidates to fill up the said posts. It has also not 
been shown that the vacancies had been notified to 
the employment exchange.” 


  2) In the judgment reported in (2006) 12 


SCC 561,  State of Bihar Vs. Amrendra Kumar 


Mishra, in paragarph 15 to 18, which is extracted 


hereunder:- 


“15. In Maruti Udyog Ltd. v. Ram Lal [(2005) 2 
SCC 638 : 2005 SCC (L&S) 308] it was observed: 
(SCC pp. 654-55, paras 44-45) 


“44. While construing a statute, ‘sympathy’ has 
no role to play. This Court cannot interpret the 
provisions of the said Act ignoring the binding 
decisions of the Constitution Bench of this Court only 
by way of sympathy to the workmen concerned. 


45. In A. Umarani v. Registrar, Coop. 
Societies [(2004) 7 SCC 112 : 2004 SCC (L&S) 918] 
this Court rejected a similar contention upon noticing 
the following judgments: (SCC pp. 131-32, paras 68-
70) 


‘68. In a case of this nature this Court should 
not even exercise its jurisdiction under Article 142 of 
the Constitution of India on misplaced sympathy. 


69. In Teri Oat Estates (P) Ltd. v. U.T., 
Chandigarh [(2004) 2 SCC 130] it is stated: (SCC p. 
144, paras 36-37) 
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“36. We have no doubt in our mind that 
sympathy or sentiment by itself cannot be a 
ground for passing an order in relation whereto 
the appellants miserably fail to establish a legal 
right. It is further trite that despite an 
extraordinary constitutional jurisdiction 
contained in Article 142 of the Constitution of 
India, this Court ordinarily would not pass an 
order which would be in contravention of a 
statutory provision. 


37. As early as in 1911, Farwell, L.J. 
in Latham v. Richard Johnson & Nephew Ltd. [ 
(1911-13) All ER Rep 117 : (1913) 1 KB 398 : 108 
LT 4 (CA)] observed: (All ER p. 123 E) 


‘We must be very careful not to allow our 
sympathy with the infant plaintiff to affect our 
judgment. Sentiment is a dangerous will o’ the 
wisp to take as a guide in the search for legal 
principles.' ” 


70. Yet again, recently in Ramakrishna 
Kamat v. State of Karnataka [(2003) 3 SCC 374 : 
2003 SCC (L&S) 284] this Court rejected a similar 
plea for regularisation of services stating: (SCC pp. 
377-78, para 7) 


“We repeatedly asked the learned counsel for 
the appellants on what basis or foundation in law the 
appellants made their claim for regularisation and 
under what rules their recruitment was made so as 
to govern their service conditions. They were not in a 
position to answer except saying that the appellants 
have been working for quite some time in various 
schools started pursuant to resolutions passed by 
Zila Parishads in view of the government orders and 
that their cases need to be considered 
sympathetically. It is clear from the order of the 
learned Single Judge and looking to the very 
directions given, a very sympathetic view was taken. 
We do not find it either just or proper to show any 
further sympathy in the given facts and 
circumstances of the case. While being sympathetic 
to the persons who come before the court the courts 
cannot at the same time be unsympathetic to the 
large number of eligible persons waiting for a long 
time in a long queue seeking employment. 


16. In the facts and circumstances of this case, 
in our opinion, the High Court should not have 
allowed the respondent herein to join his services 
only on the basis of sympathy. 


17. It is now also well settled that in absence of 
any legal right, the Court should not issue a writ of 
or in the nature of mandamus on the basis of 
sympathy. 
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18. We, therefore, are of the opinion that the 
High Court committed a manifest error in allowing 
the writ petition of the respondent. It is set aside 
accordingly. The appeal is allowed. However, no 
recovery shall be made for the period he has actually 
worked. No costs.”  


 
  3) In the judgment reported in (2004) 9 


SCC 786, National Textile Corpn. Ltd. Vs. 


Haribox Swalram, in paragarph no.17, which is 


extracted hereunder:- 


  “17. We are also in agreement with the view 
taken by the learned Single Judge that the writ 
petition which was filed in December 1989 was highly 
belated as the claim of the writ petitioners had been 
categorically refuted by the letter dated 7-11-1984 
by the Director (Finance) on behalf of National 
Textile Corporation (South Maharashtra) Ltd. The 
petition was therefore liable to be rejected on this 
ground alone. That apart, the prayer made in the 
writ petition is for issuance of a writ of 
mandamus directing the appellant herein to 
supply the goods (cloth). It is well settled that 
in order that a mandamus be issued to compel 
the authorities to do something, it must be 
shown that there is a statute which imposes a 
legal duty and the aggrieved party has a legal 
right under the statute to enforce its 
performance. The present is a case of pure and 
simple business contract. The writ petitioners have 
no statutory right nor is any statutory duty cast upon 
the appellants whose performance may be legally 
enforced. No writ of mandamus can, therefore, be 
issued as prayed by the writ petitioners.” 


  4) And in the judgment reported in (2003) 


12 SCC 627, Union of India Vs. C. Krishna 


Reddy, in paragraph no.13, which is extracted 


hereunder:- 


  “13. It is well settled by a catena of decisions 
of this Court that a writ of mandamus can be granted 
only in a case where there is a statutory duty 
imposed upon the officer concerned and there is a 
failure on the part of that officer to discharge the 
statutory obligation. The chief function of the writ is 
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to compel performance of public duties 
prescribed by statute and to keep subordinate 
tribunals and officers exercising public functions 
within the limit of their jurisdiction. Therefore, in 
order that a mandamus may issue to compel the 
authorities to do something, it must be shown that 
there is a statute which imposes a legal duty and the 
aggrieved party has a legal right under the statute to 
enforce its performance. [See Bihar Eastern Gangetic 
Fishermen Coop. Society Ltd. v. Sipahi Singh [(1977) 
4 SCC 145 : AIR 1977 SC 2149] , AIR para 
15, Lekhraj Sathramdas Lalvani v. N.M. Shah, Dy. 
Custodian cum Managing Officer [AIR 1966 SC 334] 
and Umakant Saran (Dr.) v. State of Bihar [(1973) 1 
SCC 485 : AIR 1973 SC 964].]” 


28.  I do not see any logic and justification, on 


the part of the petitioner of Writ-Petition (M/S) 


No.590 of 2021, to file a writ-petition before this 


Court seeking the following reliefs:- 


“i) Issue a writ, order or direction in the nature of 
mandamus commanding and directing the 
respondents to handover the possession of the 
Khat No.447 measuring 0.300 hectare, Khat 
No.446 measuring 0.0130 hectare, Khat 
No.446(Ka)Min measuring 0.1940 hectare and 
Khat No.445,446(Ka),449 total measuring 0.8280 
hectare, situated at Village Anandpur, Raghav 
Nagar (Pandri), Tehsil Kichha, District Udham 
Singh Nagar to the writ petitioners forthwith or 
within a period which this Hon'ble Court deem fit 
and proper in the present circumstances of the 
case. 


ii) Issue any other or further writ, order or direction 
which this Hon'ble Court may deem fit and proper 
in the circumstances of the case. 
 


iii) To award the cost of the petition in favor of the 
petitioners.” 


29.  The relief thus claimed in the writ-petition, 


which has ultimately created a judicial chaos, which 


was at the behest of the villagers of village 


Ananadpur, who obviously, owing to the fact that 


the village was already de-notified under Section 52 
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of the U.P. Consolidation of Holdings Act, 1953, as 


back as on 21.03.1998 qua the petitioners of those 


writ-petitions and since being a gazette notification 


when the villages were de-notified under Section 52 


of the U.P. Consolidation of Holdings Act, 1953, the 


presumption would be that the petitioners were 


conscious of the fact that the village was brought 


under consolidation and, later on, de-notified. 


30.  If that be the situation, institution of a 


writ-petition for a writ of mandamus to hand 


over possession over a land lying in a village, 


which was earlier under consolidation, would 


be barred by Section 28, 49 and 52 of the U.P. 


Consolidation of Holdings Act, 1953. 


31.  If that be so, in that eventuality, no writ 


of mandamus would have lied before this Court for 


the purpose of relief of mandamus for handing over 


of possession of the land, which even otherwise is 


not a concept permissible under the law, where a 


writ of mandamus could be sought for handing over 


a possession, which would be exclusively falling 


under the domain of civil dispute, which cannot be 


invoked under Article 226 of the Constitution of 


India. Because, handing over a possession will 


always entail a settlement of a private right, based 


on establishment of right through evidence, and it 


is not a public law remedy, which is reserved for 
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the petitioners under the Constitution or a statutory 


mandate. 


32.  That too, when the petitioners of the Writ-


Petition (M/S) No.590 of 2021, while referring to 


the passing remark which was made by them that 


the village was under consolidation, as it has been 


pleaded in paragraph no.6 of the writ-petition, that 


itself, explicitly shows that the petitioners were 


conscious that the village had been under 


consolidation and the presumption would be that 


they were conscious of the stage of proceedings 


under Section 28 and Section 52 of the U.P. 


Consolidation of Holdings Act, 1953. 


33.  In that eventuality, the writ-petition would 


not have been lied before this Court and that too 


for seeking a direction to the Sub-Divisional 


Magistrate by way of mandamus to resort to a 


process of handing over of a possession in relation 


to an immovable property and ridiculously by filing 


a representation, as Writ Courts are not the 


executing forum available under law. 


34.  This Court feels it necessary to observe 


that, it has become a common experience for the 


Court, that filing such type of a writ-petition for 


claiming of a possession, first of all, it is not 


maintainable. Secondly, it is barred under the law. 


Thirdly, filing a writ-petition of such a nature is 


rather being utilized as a tool to increase 
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corruption. Corruption in the sense that, there is a 


prior negotiation which already stands settled by 


the petitioner prior to approaching the Court and 


then under the garb of the directions issued by the 


Court to decide the representation which itself is a 


non-statutory representation, they get their 


grievances redressed by a forum, which does not 


even have a legal sanctity to decide the issue. 


35.  I would not be hesitant to observe that, 


even the Writ Courts, should be conscious enough 


about the limit of exercise of its powers as to 


whether, at all, a writ of such a nature could at all 


be entertained to decide the representation, which 


is not otherwise permissible under the law and that 


too, particularly, when it attempts to override the 


effect of law and the effect of the statutory 


provisions and the effect of Section 52 of the U.P. 


Consolidation of Holdings Act, 1953 of de-notifying 


the village. 


36.  The Constitutional Courts are not 


supposed to nor expected to join hands in the 


conspiracy to override the law and the Courts 


should have been slow in entertaining such type of 


writ-petitions before making any such observations 


for deciding the representation, which are otherwise 


not maintainable. Because, so far as the experience 


of this Court goes, Consolidation Act does not 


anywhere provides with the articulated philosophy 
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of filing a representation, which could have, at all, 


been directed to be decided by the Writ Courts and 


rather disposal of such type of a representation is 


an act which suits all the Courts, the advocates and 


the client.  


37.  This act, though, I may be exceeding my 


jurisdiction in making such observations, is 


deprecated because it also acts as a catalyst in 


maligning the prestige of the institution. 


38.  In fact, the petitioners of the Writ-Petition 


(M/S) No.590 of 2021 and the counsel appearing on 


their behalf, being an officer of the Court, were also 


equally responsible. The counsel, first of all, should 


have extended a right legal advice. Secondly, even 


when the petitioners were pressing a writ-petition, 


it was his duty, that when counsel representing 


them, when he carries an experience of over a 


decade, to bring to the knowledge of the Court with 


regards to the sustainability of the relief, which has 


been claimed in the writ-petition. 


39.  The aftermath of the order passed by the 


Co-ordinate Bench on 12.03.2021 is widely 


damaging the basic legal fabric, as it has apparently 


overridden the statutory mandate and rather legally 


the issue which have otherwise stood settled by 


implications of law by issuance of the order under 


Section 28 of the U.P. Consolidation of Holdings 


Act, 1953 and notification under Section 52 of the 


2023:UHC:7320







 26 


U.P. Consolidation of Holdings Act, 1953. The 


Courts has permitted the authority, which was not 


even competent and created under law too 


otherwise to do an act, which overrides the decision 


taken by the competent authority created under the 


consolidation of holdings. Thereby, it has a much 


wider adverse effect of nullifying the proceedings of 


the consolidation, right from the stage, when it has 


taken its birth from the date of issuance of 


notification under Section 4 of the U.P. 


Consolidation of Holdings Act, 1953. 


40  Even otherwise also one of the issues 


which would be vital for the consideration as to 


whether at all the High Court, in its exercise of 


powers under Article 226 of the Constitution of 


India, could have at all vested a right or created a 


jurisdiction on an authority, which is otherwise not 


competent to decide the issue or the subject matter 


under the prescribed law as applicable in the field. 


41.  The aforesaid governing principle has 


been considered by the Division Bench of High 


Court of Kerala at Ernakulam in the matter of The 


Manager, St. Dominic’s College Vs. Joseph 


Chacko and Ors. as decided on 08.09.2015, where 


the Division Bench of Kerala High Court in its 


paragraph no.16 has observed that the basic 


principle of law, as settled, is that if the Statute 
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prescribes an act to be done in a particular manner, 


it must be done in that manner or not at all. 


42.  The said principle basically it stood 


extracted from the ratio laid down by the judgment 


of Privy Council as rendered in Nazir Ahmad Vs. 


King Emperor, as reported in AIR 1936 PC 253. 


The underlying principle was that when a power is 


given to do a thing in a certain way the thing must 


be done in that way or not at all. 


43.  This principle has been reiterated in a 


number of other judgments, which are detailed 


hereunder. For example, that of Rao Shiv 


Bahadur Singh Vs. State of U.P. as reported in 


AIR 1954 SC 322, Deep Chand Vs. State of 


Rajasthan, as reported in AIR 1961 SC 1527, 


where the initial judgment of Nazir Ahmad of Privy 


Council was followed. Based on that, the Kerala 


High Court in paragraph no.14 has observed as 


under:- 


   “14. Principles laid down by the Apex Court 
makes it clear that, in the absence of power 
conferred by the statute, the parties cannot confer 
jurisdiction by consent and that the High Court also 
cannot confer jurisdiction on such an authority. It is 
also evident that, objection as to want of jurisdiction 
can be raised at any stage and the fact that the 
parties had earlier acquiesced and submitted to the 
proceedings before the Court which has no 
jurisdiction is of no consequence and that an order 
passed by such an authority or court is non-est for 
want of jurisdiction.” 


44.  In a nutshell, the ratio of the Kerala High 


Court is that in the absence of the power vested 
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under the statute either the parties by consent or 


even the High Court cannot confer the jurisdiction 


on such an authority. 


45.  In one of the recent judgments, rendered 


by the Co-ordinate Bench of Kerala High Court, as 


reported in (2017) SCC Online Ker 12450, 


Prasad @ Purushothaman Vs. Keralawomen’s 


Commission, has almost reiterated the same 


principle in paragraph no.16 and 17 of the said 


judgment, which are extracted hereunder:- 


  “16. In Zuari Cement Ltd. v. Employees' State 
Insurance Corporation (2015 (7) SCC 690) the Apex 
Court held that, where there is want of jurisdiction, 
the order passed by the Court/Tribunal is a nullity or 
non est. What is relevant is whether the Court had 
the power to grant the relief asked for. 
  17. Relying on the principles laid down by the 
Apex Court in Zuari Cement's case (supra), a 
Division Bench of this Court in Manager, St. 
Dominic's College, Kanjirappally v. Joseph  
W.P.(C).No.17778 of 2010 Chacko and others (2016 
(4) KHC 69) held that, in the absence of power 
conferred by the Statute, the parties cannot confer 
jurisdiction by consent. Objection as to want of 
jurisdiction can be raised at any stage and the fact 
that the parties had earlier acquiesced and submitted 
to the proceedings before an authority or court which 
has no jurisdiction is of no consequence and that an 
order passed by such an authority or court is non est 
for want of jurisdiction. Para.14 of the said judgment 
reads thus; 


 "14. Principles laid down by the Apex 
Court makes it clear that, in the absence of 
power conferred by the Statute, the parties 
cannot confer jurisdiction by consent and that 
the High Court also cannot confer jurisdiction 
on such an authority. It is also evident that, 
objection as to want of jurisdiction can be 
raised at any stage and the fact that the 
parties had earlier acquiesced and submitted to 
the proceedings before the Court which has no 
jurisdiction is of no consequence and that an 
order passed by such an authority or Court is 
non est for want of jurisdiction."” 
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46.  The Hon’ble Apex Court, in the matters of 


Zuari Cement Ltd. Vs. Regional Director, 


Employees’ State Insurance Corporation 


Hyderabad and Others, in its judgement, as 


reported in (2015) 7 SCC 690, while dealing with 


the subject on the head of practice and procedure 


with regards to the jurisdiction, has held that the 


High Court or the act of the parties to the 


proceedings, subject to facing the trial, cannot 


confer a jurisdiction, which is otherwise not 


provided under the law and the relevant percept 


has been provided in paragraph no.12, which is 


extracted hereunder:- 


  “12. As discussed earlier, in terms of Section 
87 of the Act, only the appropriate government has 
the power to grant exemption to a factory or 
establishment or class of factories or establishments 
from the operation of the Act. In fact, the appellant-
factory itself has obtained exemption from the 
appropriate Government-State Government 
under Section 87 of the Act for the period from 1986 
to 1993. Likewise, the rejection of exemption was 
also under Section 87 of the Act. While so, seeking 
the relief of declaration from the ESI Court that the 
appellant is entitled to exemption from the operation 
of the Act is misconceived. Contrary to the scheme of 
the statute, the High Court, in our view, cannot 
confer jurisdiction upon the ESI Court to determine 
the issue of exemption. The ESI Corporation, of 
course, did not raise any objection and subjected 
itself to the jurisdiction of the ESI Court. The 
objection as to want of jurisdiction can be raised at 
any stage when the Court lacks jurisdiction, the fact 
that the parties earlier acquiesced in the proceedings 
is of no consequence.” 


47.  Owing to the above, so far as the instant 


case is concerned, as the Court was not having 
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jurisdiction i.e. the Court of Sub-Divisional 


Magistrate to decide the issue relating to the 


consolidation, who even otherwise was not an 


authority notified under the Act, to exercise the 


powers of adjudication, the said power could not 


have been conferred upon the authority by the High 


Court to decide the representation, by way of a 


substitute to the principal proceedings, under the 


Consolidation of Holdings Act. Hence too, the very 


foundation of the impugned order is without any 


logical basis. 


48.  I would not hesitate to observe that, the 


business of directing to decide representation, 


which are not a statutory representation, should not 


be the concern of the Writ Courts under Article 226 


of the Constitution of India and, particularly, until 


and unless the Court satisfies itself that it is a 


representation, which is permitted under law. The 


order to decide representation it should not be 


resorted to as a matter of Courts, but with extreme 


caution. 


49.  In view of the above, the catastrophic 


situation, which has now prevailed and complicated 


is because of the decision of the Court, owing to the 


decision taken by the Sub-Divisional Magistrate, 


under the garb of the direction issued by the Co-


ordinate Bench of this Court to decide the 


representation by the Sub-Divisional Magistrate is, 
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as a consequence of the order dated 29.07.2021, 


which is impugned in the writ-petition and the 


consequential order, issued by virtue of letter 


No.772/jhMj /2021 dated 29.07.2021. 


50.  Owing to the aforesaid reasons, the writ-


petition No.979 of 2022 would stand allowed. As a 


consequence thereto, the impugned orders under 


challenge in the writ-petition by the principal order 


of 29.07.2021 passed by the Sub-Divisional 


Magistrate and its consequential letter 


No.772/jhMj/2021 would hereby stand quashed 


along with the order of the Assistant Consolidation 


Officer dated 02.05.2022. 


 


(Sharad Kumar Sharma, J.) 
      14.07.2023 


Sukhbant/ 
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From                              


             Registrar General, 
             High Court of Uttarakhand, 
             Nainital. 


To 


    All the District & Sessions Judges 
    Principal Judge/Judge(s) Family Court 
    State Judiciary, Uttarakhand. 
 


C.L. No. 21     /U.H.C./Criminal Appeal/2023/Nainital   Dated:    23.08.2023 
 


Sub:-  Regarding issuing legible copies of the impugned order and to 
indicate the complete details of all parties in 
orders/judgments. 


 


Sir/Madam,  


On the subject above, in compliance of directions issued by the 


Hon’ble Court in Criminal Appeal No. 124 of 2009, titled as Vijay Pal Singh 


vs. State of Uttarakhand and another, I am directed to issue following 


directions for strict compliance: 


1.  Copying Sections in your Judgeship be directed to issue legible copies 


of the orders/judgments.  


2.  All the Judicial Officers are directed to indicate the complete details of 


all parties in orders/judgments. 


  You are, therefore reuquested to circulate the aforesaid directions 


 of the Hon’ble Court to all the Courts under your administrative  control, 


 for strict compliance.  


                                 Yours Sincerely, 


                                                                                                    --sd-- 


                                                                             (Anuj Kumar Sangal) 
                                                                                  Registrar General 
 
Copy to: All Judicial Sections of Hon’ble Court with a direction that at the time of receiving 
Appeal/documents/records in Registry, it should be thoroughly checked that only legible copies of 
the documents are filed.  
 


--sd-- 
                                                                                       Registrar General 
 
 
 
 








HIGH COURT OF UTTARAKHAND  
AT NAINITAL 


 
 


 


C482 Application No. 1163 of 2023 
 
Gurdeep Singh and others     …  Applicants 


 


Vs. 
State of Uttarakhand and Another   …  Respondents 


 
 


Advocate: Ms. Anmol Sandhu, Advocate for the applicants 
Mr. Atul Kumar Shah, Deputy Advocate General, for the State. 


 
Hon’ble Sharad Kumar Sharma, J. 
 


 Primarily, in the instant C482 Application. The 


challenge has been given is to the proceedings of Criminal 


Case No. 2313 of 2023, State Vs. Gurdeep Singh and 


others, as the same is pending consideration before the 


Court of Chief Judicial Magistrate, Dehradun.  


 


2. Initially, a Chargesheet No. 2 dated 26.02.2021 was 


submitted for the offences under Sections 147, 323, 504 & 


506 of IPC. It was later on because of the submission of the 


supplementary Chargesheet that offence under Section 149 


of IPC was introduced by the Investigating Officer. As a 


result thereof, the summoning order has been issued by the 


Court of Additional Chief Judicial Magistrate, Dehradun, in 


Criminal Case No. 2313 of 2023, State Vs. Gurdeep Singh 


and others, trying the present applicants for the offences 


under Sections 147, 149, 323, 504 & 506 of IPC.  


 


3. There has been a whole set of litigation pertaining to 


the rival members of the society with regard to the society 


as it has been registered in the name of “Gurdwara Sri 


Guru Singh Sabha”, but their respective claims arising out 


of the election, since not being the subject matter in the 
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instant C482 Application, this Court is not dealing with the 


impact of earlier litigations by way of Writ Petition and the 


Special Appeal, preferred inter se between the parties. 


 


4. The learned counsel for the applicants had attempted 


to draw a fine distinction from the perspective that after the 


submission of the principal Chargesheet dated 26.02.2021, 


the Investigating Officer, on his own wisdom, could not 


have conducted further investigation and later on could 


have submitted the supplementary Chargesheet on 


19.07.2022, thereby introducing an offence triable under 


Section 149 of IPC, and on that pretext, it is contended by 


the learned counsel for the applicants that the entire 


proceedings of the Criminal Case No. 2313 of 2023, State 


Vs. Gurdeep Singh and others, would stand vitiated.  


 


5. Yesterday, when the matter was taken up, the learned 


counsel for the applicants had argued, that in the light of 


the provisions contained under sub-Section (3) of Section 


173 of CrPC, which according to him was the exclusive 


provision for the purposes of conducting a further 


investigation by the Investigating Officer, “a prior 


permission from the Magistrate is required”. But, on 


the simpliciter reading of the aforesaid provision of sub 


Section (8) of Section 173 of CrPC, which is extracted 


hereunder, in fact, it doesn’t, at any stage, contemplate 


that for the purposes of further investigation, a prior 


permission from the Magistrate concerned is required.  
“Section 173 (8) : Nothing in this section shall be 
deemed to preclude further investigation in respect of an 
offence after a report under sub- section (2) has been 
forwarded to the Magistrate and, where upon such 
investigation, the officer in charge of the police station 
obtains further evidence, oral or documentary, he shall 
forward to the Magistrate a further report or reports 
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regarding such evidence in the form prescribed; and the 
provisions of sub- sections (2) to (6) shall, as far as may 
be, apply in relation to such report or reports as they 
apply in relation to a report forwarded under sub- section 
(2). 


 


6. The learned counsel for the applicants has submitted 


that addition of an offence under Section 149 of CrPC by 


virtue of the supplementary Chargesheet, would be bad in 


the light of the judgment relied on by her, as reported in 


2023 (2) Crime SC 378, Pitambaram Vs. State of 


Kerala and others. The learned counsel for the applicants, 


in the context of the provisions contained under sub-


Section (8) of Section 173 of CrPC, has particularly referred 


to the contents of para 17 of the said judgment, which is 


extracted hereunder:- 


“17. The above two cases make it amply clear 
that a magistrate has the power to order further 
investigation and the cases referred to earlier 
make clear that fresh investigation/ 
reinvestigation/ de novo investigation fall into the 
purview of the jurisdiction of a higher court.” 


 


7. But, in its literal connotation, it deals with the powers 


of the Magistrate to order further investigation which is not 


barred to be conducted by the Magistrate, but here the 


question would be as to whether further investigation could 


at all be conducted by the Investigating Officer himself, on 


his own in the absence of there being any prior permission 


being taken from the Magistrate concerned, as it has been 


argued by the learned counsel for the applicants in the 


context of the provisions contained under Section 173(8) of 


CrPC, this judgment of the Hon’ble Apex Court in the case 


of Pitambaram (supra), as relied by the learned counsel 


for the applicants, particularly in the context of para 17, as 


extracted above, doesn’t directly deal with the said question 
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“about the necessity of a prior permission from the 


Magistrate” for conducting further investigation.  


 


8. Rather, to the contrary, there are catena of judgments 


which have been rendered by the Hon’ble Apex Court which 


deal with the issue otherwise, that for the purposes of 


further investigation by the Investigating Officer, no prior 


permission is required under Section 173(8) of CrPC. The 


said aspect was considered by the Hon’ble Apex Court in 


the judgment as reported in 2008 (2) SCC 383,  State of 


Andhra Pradesh Vs. A.S. Peter, where the Hon’ble Apex 


Court, particularly in para 9, has dealt with the issue which 


is extracted hereunder, wherein it has drawn a distinction, 


that where it is a further investigation which is if at all 


required in a case, since law does not contemplate a prior 


permission, the same could still be conducted by the 


Investigating Officer. But it is only at the stage when 


reinvestigation is required, the Hon’ble Apex Court has 


observed, that a prior permission would be necessarily 


required from the Magistrate concerned. 


“9. Indisputably, the law does not mandate taking 
of prior permission from the Magistrate for further 
investigation. Carrying out of a further 
investigation even after filing of the chargesheet 
is a statutory right of the police. A distinction also 
exists between further investigation and re- 
investigation. Whereas re-investigation without 
prior permission is necessarily forbidden, further 
investigation is not.” 


  


9. It has been further observed that as per the mandate 


contained under Section 173(8) of CrPC, the language of 


the statute itself doesn’t at all mandate that for further 


investigation, by the Investigating Officer, any prior 
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permission is required to be taken by the Investigating 


Officer. 


 


10. The Kerala High Court, had an occasion to deal with 


the almost similar issue in Criminal Revision Petition No. 


536 of 2020, The Vigilance and Anti Corruption 


Bureau Vs. K. Sasikala and others, where almost a 


similar argument was extended about the implications of 


Section 173(8) of CrPC, and based in the light of the 


judgment rendered by it on the basis of the various 


judgments rendered by the Hon’ble Apex Court, which have 


been elaborately dealt with in various paragraphs of the 


said judgment, which, for the purposes of brevity are not 


being extracted hereunder, the Court had answered the 


question particularly in its para 31 and that has been 


specifically in the context of the judgment of the Hon’ble 


Apex Court as dealt with by the Hon’ble Apex Court in the 


matters of A.S. Peter (supra), as referred to hereinabove. 


The Kerala High Court, ultimately, in para 31, has come to 


a conclusion that it is not mandatory for the Investigating 


Officer to seek and obtain a prior permission from the Court 


for conducting a further investigation under Section 173(8) 


of CrPC. The relevant para 31 is extracted hereunder:- 


“31. The discussion above leads to the conclusion 
that it is not mandatory for the investigating 
officer to seek and obtain permission of the court 
for conducting further investigation under Section 
173(8) of the Code. However, as an accepted 
legal practice, it is always desirable that the 
investigating officer shall inform the court with 
regard to the further investigation proposed to be 
conducted and seek formal permission of the 
court in that regard. It is a well-accepted 
Crl.Rev.Pet.No.536 OF 2020 legal practice based 
on principles of courtesy and propriety.” 
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11. The debated issue about a prior permission to be 


taken from the Magistrate with regard to conducting of the 


further investigation was an issue which was dealt with by 


the Hon’ble Apex Court in a judgment reported in 2019 


SCC (17) 1 in the matters of Vinubhai Haribhai Malaviya 


and others Vs. State of Gujarat and Another, and the 


Hon’ble Apex Court, in the said judgment of para 29, while 


drawing its implication from the judgment rendered in 1979 


(2) SCC 322, Ram Lal Narang Vs. State (Delhi Admn.) 


as well as that of judgment, as reported in AIR 1955 SC 


196, H.N. Rishbud and another Vs. State of Delhi while 


extracting para 21 of the said judgment, the Hon’ble Apex 


Court has observed that there is no provision contained 


under the Code of Criminal Procedure which expressly or 


mandatorily requires an implication whereby barring a right 


of the Investigating Officer to take cognizance and conduct 


a further investigation. Neither Section 173 nor Section 190 


of the CrPC, leads or holds specifically that the power of the 


Investigating Officer for conducting a further investigation 


only after exhausting his authority to take a prior 


permission from the Magistrate concerned. The relevant 


part of para 29 of Vinubhai Haribhai Malaviya (supra) is 


extracted hereunder:  


“29 Ram Lal Narang v. State (Delhi Admn.)…………. 
20. Anyone acquainted with the day-to-day working 


of the criminal courts will be alive to the practical 
necessity of the police possessing the power to make 
further investigation and submit a supplemental 
report. It is in the interests of both the prosecution and 
the defence that the police should have such power. It 
is easy to visualise a case where fresh material may 
come to light which would implicate persons not 
previously accused or absolve persons already 
accused. When it comes to the notice of the 
investigating agency that a person already accused of 
an offence has a good alibi, is it not the duty of that 
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agency to investigate the genuineness of the plea of 
alibi and submit a report to the Magistrate? After all 
the investigating agency has greater resources at its 
command than a private individual. Similarly, where 
the involvement of persons who are not already 
accused comes to the notice of the investigating 
agency, the investigating agency cannot keep quiet 
and refuse to investigate the fresh information. It is 
their duty to investigate and submit a report to the 
Magistrate upon the involvement of the other persons. 
In either case, it is for the Magistrate to decide upon 
his future course of action depending upon the stage 
at which the case is before him. If he has already 
taken cognizance of the offence, but has not 
proceeded with the enquiry or trial, he may direct the 
issue of process to persons freshly discovered to be 
involved and deal with all the accused in a single 
enquiry or trial. If the case of which he has previously 
taken cognizance has already proceeded to some 
extent, he may take fresh cognizance of the offence 
disclosed against the newly involved accused and 
proceed with the case as a separate case. What action 
a Magistrate is to take in accordance with the 
provisions of CrPC in such situations is a matter best 
left to the discretion of the Magistrate. The criticism 
that a further investigation by the police would trench 
upon the proceeding before the court is really not of 
very great substance, since whatever the police may 
do, the final discretion in regard to further action is 
with the Magistrate. That the final word is with the 
Magistrate is sufficient safeguard against any excessive 
use or abuse of the power of the police to make further 
investigation. We should not, however, be understood 
to say that the police should ignore the pendency of a 
proceeding before a court and investigate every fresh 
fact that comes to light as if no cognizance had been 
taken by the Court of any offence. We think that in the 
interests of the independence of the magistracy and 
the judiciary, in the interests of the purity of the 
administration of criminal justice and in the interests of 
the comity of the various agencies and institutions 
entrusted with different stages of such administration, 
it would ordinarily be desirable that the police should 
inform the court and seek formal permission to make 
further investigation when fresh facts come to light. 
 
21. As observed by us earlier, there was no provision 


in CrPC, 1898 which, expressly or by necessary 
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implication, barred the right of the police to further 
investigate after cognizance of the case had been taken 
by the Magistrate. Neither Section 173 nor Section 190 
lead us to hold that the power of the police to further 
investigate was exhausted by the Magistrate taking 
cognizance of the offence. Practice, convenience and 
preponderance of authority, permitted repeated 
investigations on discovery of fresh facts. In our view, 
notwithstanding that a Magistrate had taken cognizance 
of the offence upon a police report submitted under 
Section 173 of the 1898 Code, the right of the police to 
further investigate was not exhausted and the police 
could exercise such right as often as necessary when 
fresh information came to light. Where the police desired 
to make a further investigation, the police could express 
their regard and respect for the court by seeking its 
formal permission to make further investigation.” 


(emphasis supplied) 
 


12. Ultimately, the conclusion which has been drawn by 


the Hon’ble Apex Court in the aforesaid judgment is that 


where the police desires to make further investigation, the 


police could express their regards and respect if needed to 


the Court by seeking its formal permission to make further 


investigation. But that expression of regard or giving a prior 


information to the Court doesn’t entail a mandatorily taking 


a prior permission for conducting the further investigation 


by the Investigating Officer in the absence of the mandate 


being provided by the provisions contained under Section 


173 of CrPC or under Section 190 of CrPC. 


 


13. Almost a similar view was expressed by the Hon’ble 


Apex Court in a judgment rendered in 1998 (5) SCC 223, 


K. Chandrasekhar Vs. State of Kerala and others, 


which was decided along with other criminal Appeals, 


wherein the Hon’ble Apex Court in the said judgment in 


para 24 has dealt with as to what implication would sub 


Section (2) of Section 173 of CrPC would have with regards 
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to the further investigation under Section 173(8) of CrPC, 


but not a fresh investigation or reinvestigation. Para 24 of 


the said judgment is extracted hereunder:- 


“24. From a plain reading of the above Section it is 
evident that even after submission of police report 
under Sub-section (2) on completion of investigation, 
the police has a right of 'further' investigation 
under Sub-section (8) but not 'fresh 
investigation' or 're-investigation'. That the 
Government of Kerala was also conscious of this 
position is evident from the fact that though initially it 
stated in the Explanatory Note of their notification 
dated June 27, 1996 (quoted earlier) that the consent 
was being withdrawn in public interest to order a 're-
investigation' of the case by a special team of State 
police officers, in the amendatory notification (quoted 
earlier) it made it clear that they wanted a 'further 
investigation of the case' instead of 're-investigation 
of the case'. The dictionary meaning of further' (when 
used as an adjective) is 'additional'; more; 
supplemental. 'Further' investigation therefore is the 
continuation of the earlier investigation and not a 
fresh investigation or reinvestigation to be started ab-
initio wiping out the earlier investigation altogether. 
In drawing this conclusion we have also drawn 
inspiration from the fact that Sub-section (8) 
clearly envisages that on completion of further 
investigation the investigating agency has to 
forward to the Magistrate a 'further' report or 
reports - and not fresh report or reports-
regarding the 'further' evidence obtained during 
such investigation. Once it is accepted - and it has 
got to be accepted in view of the judgment in Kazi 
Lhendup Dorji, (supra) - that an Investigation 
undertaken by CBI pursuant to a consent granted 
under Section 6 of the Act is to be completed, 
notwithstanding withdrawal of the consent, and that 
'further investigation' is a continuation of such 
investigation which culminates in a further police 
report under Sub-section (8) of Section 173, it 
necessarily means that withdrawal of consent in the 
instant case would not entitle the State Police, to 
further investigate into the case. To put it differently, 
if any further investigation is to be made it is the 
C.B.I, alone which can do so, for it was entrusted to 
investigate into the case by the State Government. 
Therefore, the notification issued withdrawing the 
consent to enable the State Police to further 
investigate into the case is patently invalid and 
unsustainable in law. In view of this finding of ours 
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we need not go into the questions, whether Section 
21 of the General Clauses Act applies to the consent 
given under Section 6 of the Act and whether consent 
given for investigating into Crime No. 246/94 was 
redundant in view of the general consent earlier given 
by the State of Kerala.” 


 


14. The Court has observed that it’s only at the stage 


when reinvestigation is required that a prior permission of 


the Magistrate concerned is required to be taken by the 


police officer which would be mandatory, but not for the 


purposes of conducting further investigation. And it is only 


exclusively by virtue of a regard, that a police officer ‘may’ 


inform the Court or the Magistrate concerned about 


conducting the further investigation, but that exception 


carved out in the judgment of K. Chandrasekhar (supra) 


it does not caste a mandatory duty on the investigating 


officer to take a prior permission or by the police official as 


it has been argued by the learned counsel for the applicants 


in the context of the provisions contained under Section 


173 (8) of CrPC.  


 


15. The Hon’ble Apex Court in a judgment as reported in 


2009 (6) SCC 346, Rama Chaudhary Vs. State of 


Bihar, was yet again dealing with the similar aspect of 


further investigation and in its para 15 to 22 and 


particularly, the conclusion which has been arrived in at 


para 22 of the said judgment, which was yet again based 


upon the judgment of Hasanbhai Valibhai Qureshi Vs. 


State of Gujarat, as well as the earlier judgment of the 


Hon’ble Apex Court, in its para 22 on the basis of the 


judgment of K. Chandrasekhar (supra), and the Hon’ble 


Apex Court has laid down that it’s not a mandate 


provided under the Code of Criminal Procedure that 
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even after filing of the chargesheet, it is a statutory 


duty of the police to take prior permission from the 


Magistrate concerned for conducting further 


investigation, and if any such Chargesheet is 


submitted being a supplementary Chargesheet 


without taking a prior permission, the same cannot 


be rejected only because of the fact that it is 


submitted at a later stage after filing of the 


chargesheet and the same has been submitted 


without a prior permission from the Magistrate 


concerned. Paragraph 16 and 22 are extracted 


hereunder:- 


“16. The law does not mandate taking of prior 
permission from the Magistrate for further 
investigation. Carrying out a further investigation 
even after filing of the charge-sheet is a statutory 
right of the police. Reinvestigation without prior 
permission is prohibited. On the other hand, further 
investigation is permissible. 
 
17. From a plain reading of Sub-section (2) and Sub-
section (8) of Section 173, it is evident that even 
after submission of police report under Sub-section 
(2) on completion of investigation, the police has a 
right to "further" investigation under Sub-section (8) 
of Section 173 but not "fresh investigation" or 
"reinvestigation". The meaning of "Further" is 
additional; more; or supplemental. "Further" 
investigation, therefore, is the continuation of the 
earlier investigation and not a fresh investigation or 
reinvestigation to be started ab initio wiping out the 
earlier investigation altogether. 
 
18. Sub-section (8) of Section 173 clearly envisages 
that on completion of further investigation, the 
investigating agency has to forward to the Magistrate 
a "further" report and not fresh report regarding the 
"further" evidence obtained during such investigation. 
19. As observed in Hasanbhai Valibhai Qureshi v. 
State of Gujarat and Ors. MANU/SC/0302/2004 : 
2004CriLJ2018 , the prime consideration for further 
investigation is to arrive at the truth and do real and 
substantial justice. The hands of investigating agency 
for further investigation should not be tied down on 
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the ground of mere delay. In other words, the mere 
fact that there may be further delay in concluding the 
trial should not stand in the way of further 
investigation if that would help the court in arriving at 
the truth and do real and substantial as well as 
effective justice. 
 
20. If we consider the above legal principles, the 
order dated 19.02.2008 of the trial Court summoning 
the witnesses named in the supplementary charge-
sheet cannot be faulted with.  
 
21. It is true that after enquiry and investigation 
charges were framed on 11.03.2004 and thereafter in 
the course of trial about 21 witnesses were examined. 
In the meantime, Police submitted supplementary 
charge-sheet with certain new materials and on the 
basis of supplementary charge- sheet, the 
prosecution filed an application on 12.01.2008 in a 
pending Sessions Trial No. 63 of 2004 to the trial 
Court for summoning the persons named in the 
charge-sheet for their examination as prosecution 
witnesses. On a careful perusal of the application, the 
trial Court, by order dated 19.02.2008, allowed the 
same and has summoned those witnesses named in 
the supplementary charge-sheet. 
 
22. The law does not mandate taking prior 


permission from the Magistrate for further 
investigation. It is settled law that carrying out 
further investigation even after filing of the charge-
sheet is a statutory right of the Police. vide K. 
Chandrasekhar v. State of Kerala and Ors. 
MANU/SC/0319/1998 : 1998CriLJ2897 . The 
material collected in further investigation cannot be 
rejected only because it has been filed at the stage 
of trial. The facts and circumstances show that the 
trial Court is fully justified to summon witnesses 
examined in the course of further investigation. It is 
also clear from Section 231 of the Cr.P.C. that the 
prosecution is entitled to produce any person as 
witness even though such person is not named in the 
earlier charge-sheet.” 


 


16. The Hon’ble Apex Court, in yet another judgment as 


reported in 2017 (4) SCC 177, Amrutbhai 


Shambhubhai Patel Vs. Sumanbhai Kantibhai Patel 


and Others, once again was dealing with a correlated 
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implications of sub Section (8) of Section 173 of CrPC with 


sub Section (3) of Section 156 of CrPC in a complaint case 


and the Hon’ble Apex Court in para 21 of the said judgment 


has observed that the officer in charge of a police 


station is categorically empowered to conduct a 


further investigation and lay a supplementary report 


before the Court for the purposes of assimilating the 


earlier evidence or the Chargesheet submitted by the 


Court concerned, and for the said purpose, to submit an 


extended chargesheet, the permission of the 


Magistrate concerned is not required, and ultimately, it 


has concluded that it is no more a res integra that a prior 


permission of the Magistrate is a condition precedent to 


conducting a further investigation by the Investigating 


Officer. Para 21 is extracted hereunder:- 


“21. The integration of Sub-Section 8 is axiomatically 
subsequent to the 41st Report of the Law 
Commission Report of India conveying its 
recommendation that after the submission of a final 
report Under Section 173, a competent police officer, 
in the event of availability of evidence bearing on the 
guilt or innocence of the Accused ought to be 
permitted to examine the same and submit a further 
report to the Magistrate concerned. This assumes 
significance, having regard to the language 
consciously applied to design Section 173(8) in the 
1973 Code. Noticeably, though the officer in-charge 
of a police station, in categorical terms, has been 
empowered thereby to conduct further investigation 
and to lay a supplementary report assimilating the 
evidence, oral or documentary, obtained in course of 
the said pursuit, no such authorization has been 
extended to the Magistrate as the Court is seisin of 
the proceedings. It is, however no longer res integra 
that a Magistrate, if exigent to do so, to espouse the 
cause of justice, can trigger further investigation even 
after a final report is submitted Under Section 173(8). 
Whether such a power is available suo motu or on the 
prayer made by the informant, in absence of request 
by the investigating agency after cognizance has 
been taken and the trial is in progress after the 
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Accused has appeared in response to the process 
issued is the issue seeking scrutiny herein.” 


 


17. In yet another judgment rendered by the Hon’ble High 


Court of Gujarat in the matters of Jashubhai Dhanabhai 


Barad vs State of Gujarat, which was though yet again 


based upon the same principle, as it has been dealt with by 


the Hon’ble Apex Court in the earlier judgments, has 


observed that for the purposes of further investigation it 


could be done but exclusively in order to maintain a judicial 


discipline and a judicial propriety, and thus, it would be 


proper not mandatory for the police official to approach the 


Magistrate concerned and seek his formal permission for 


the second or further investigation if at all required.  


 


18. But, however, in the logic which has been derived from 


the judgment of the Hon’ble Apex Court, it has been 


observed that there is no illegality in case if the police 


official proceeds to conduct the investigation without a prior 


permission having being taken from the Magistrate 


concerned, and submission of the subsequent or 


supplementary Chargesheet would not vitiate the 


proceeding in itself. The relevant para which has been dealt 


with by the Hon’ble Gujarat High Court, in its para 8 is not 


being extracted herein because it is nothing but an 


extraction of the judgment of the Hon’ble Apex Court, as it 


has already been dealt with in the above paragraph.  


 


19. This logic of there being no necessity to take a prior 


permission from the Magistrate concerned for the purposes 


of conducting further investigation is not required in the 


instant case, particularly, when the supplementary 


chargesheet, which has been submitted by the 


2023:UHC:8585







 15 


Investigating Officer on 19.07.2022, has only introduced an 


offence under Section 149 of IPC which didn’t had any 


direct adverse bearing on the trial of case, which could have 


effected its merits. 


 


20. So far the facts of the instant case are concerned, 


particularly when the subsequent Chargesheet dated 


19.07.2022 it only introduces an offence under Section 149 


of IPC, the provisions contained under IPC, so far they 


relate to Section 149 of IPC, provide that it is not an 


independent offence in itself but it is rather a conjoint 


offence which has to be read in relation to the members 


who have made a wrongful assembly and who are likely to 


commit an offence under Section 149 of IPC.  


 


21. The said aspect that since Section 149 of IPC in itself 


does not create a separate offence, but it only declares a 


vicarious liability of all the members of the unlawful 


assembly for the act done with a common object, was dealt 


by the Hon’ble Apex Court in a judgment as reported in 


AIR 2018 SC 2472, Vinubhai Ranchhodbhai Patel Vs. 


Rajivbhai Dudabhai Patel and others, and the Hon’ble 


Apex Court, while dealing with as to what the impact of 


introducing the offence under Section 149 of IPC would be, 


held that it will not create a separate offence in itself, but it 


is only for the purposes to declare a vicarious liability of the 


accused persons for their effect of unlawful assembly for 


the commission of principal offence and that individuality to 


the offence under Section 149 of IPC has not been provided 


under law and the said aspect was dealt with by the Hon’ble 


Apex Court in paragraph 13 and 14 of the said judgment, 


which are extracted hereunder:- 
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“13. The judgment in Sessions Case No. 118/1992 
commences with an omnibus statement: 
In this case against the present Accused, there are 
charges of offences Under Sections 302, 307, 324, 147, 
148, 149, 120B of Indian Penal Code and Section 
25(1)(aa) of the Arms Act and Section 135 of the Bombay 
Police Act, for these offences the charge sheet is filed. 
Later in the same paragraph it is stated: 
Fifteen Accused in the case have remained present before 
the court, my learned predecessor has on 21/3/1994 
below Exh. 1 on charges of offences punishable Under 
Sections 143, 147, 148, 302 read with 149, 120-b, 307 
read with 147, 114, 120-b of the Indian Penal Code and 
against the Accused Nos. 7, 8 and 11 charges Under 
Section 27 of the Arms Act, and against all the Accused 
the offence punishable Under Section 25 of the Indian 
Telegraphs Act, and for carrying weapons the charges of 
violation of the Notification by the District Magistrate 
Amreli, for which against the Accused Nos. 2, 4, 9, 15, 10, 
12, 13, 1, 3, 6, 7 and 8 the charges of offence punishable 
Under Section 135 of the Bombay Police Act, charges 
were pronounced against the Accused. 
 
It appears from the above that no clear charges appear to 
have been framed. At any rate, no document is brought to 
our notice showing the charges framed by the Court in 
spite of repeated enquiry. It must be remembered that it 
is a case where three persons died and five persons were 
injured allegedly in an attack by all the Accused. Causing 
death to each one of the three persons or causing injury 
to each one of the five persons is a distinct offence. 
Similarly, an offence Under Section 307 is a distinct 
offence specific to a particular victim. The offences Under 
Sections 147 and 148 are distinct offences. Section 149 
Indian Penal Code does not create a separate offence but 
only declares the vicarious liability of all the members of 
an unlawful assembly in certain circumstances. 
 
14. It was held by a three-judge bench of this Court in 
Shambhu Nath Singh and Ors. v. State of Bihar: AIR 1960 
SC 725: 
Section 149 of the Indian Penal Code is declaratory of the 
vicarious liability of the members of an unlawful assembly 
for acts done in prosecution of the common object of that 
assembly or for such offences as the members of the 
unlawful assembly knew to be likely to be committed in 
prosecution of that object. 
 
However, there are benches of a lesser smaller strength2 
which have observed that Section 149 creates a specific 
and distinct offence. In view of the fact that decision in 
Shambu Nath Singh was decided by a larger bench, the 
law declared therein must be taken to be declaring the 
correct legal position. With utmost respect, we may also 
add that the same is in accord with the settled principles 
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of the interpretation of the statutes having regard to the 
language of Section 149 and its context.” 


 


22. A very peculiar argument which has been extended by 


the learned counsel for the applicant, particularly in the 


context of the judgment which was relied upon by her being 


subsequent in time, was that the subsequent judgment will 


have a prevailing effect over the earlier judgment and 


hence this Court should consider the implications of para 17 


of the judgment of Pritambaram (supra) relied upon by the 


learned counsel for the applicants. This limb of argument of 


the learned counsel for the applicants is not acceptable by 


this Court for the reason being that the judgments as 


reported in AIR 1987 Patna (Full Bench) 191, Amar 


Singh Yadav and another Vs. Shanti Devi and others,  


and AIR 1981 Punjab and Haryana 213 Full Bench, 


M/s Indo Swiss Time Limited, Dundahera Vs. Umrao 


and others, have laid down the principles that it is not an 


earlier or a later judgment which will have a prevailing 


effect but rather it will always be a better judgment which 


will have a prevailing effect. Para 16 of the judgment Amar 


Singh Yadav (supra) is extracted hereunder:- 


“16. Now the contention strongly urged on behalf 
of the respondents that the earlier judgment of a 
co-ordinate Bench is to be mechanically followed 
and must have preeminence, irrespective of any 
other consideration, because the latter one has 
missed notice thereof, does not commend itself to 
me. When judgments of the superior Courts are 
of co-equal Benches, and, therefore, a matching 
authority, then their weight inevitably must be 
considered by the rational and the logic thereof 
and not by the mere fortuitous circumstance of 
the time and date on which they were rendered. 
Equally, the fact that the subsequent judgment 
failed to take notice of the earlier one or any 
presumption that a deviation therefrom could not 
be intended, cannot possibly be conclusive. Vital 
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issues, pertaining to the vital questions of the 
certainty and uniformity of the law, cannot be 
scuttled by such legal sophistry. It is manifest 
that when two directly conflicting judgments of 
the superior Court and of equal authority exist, 
then both of them cannot be binding on the 
Courts below. A choice, however difficult it may 
be, has to be made in such a situation and the 
date cannot be the guide. However, on principle, 
it appears to me, that the High Court must in this 
context follow the judgment, which would appear 
to lay down the law more elaborately and 
accurately. The mere incidence of time, whether 
the judgments of co-equal Benches of the 
superior Court are earlier or later, and whether 
the later one missed consideration of the earlier, 
are matters which appear to me as hardly 
relevant, and, in any case, not conclusive.” 


 


Para 23 of M/s Indo Swiss Time Limited (supra) reads as 


under:- 


“23. Now the contention that the latest judgment 
of a co-ordinate Bench is to be mechanically 
followed and must have pre-eminence 
irrespective of any other consideration does not 
commend itself to me. When judgments of the 
superior court are of co-equal benches and 
therefore of matching authority then their weight 
inevitably must be considered by the rationale 
and the logic thereof and not by the mere 
fortuitous circumstances of the time and date on 
which they were rendered. It is manifest that 
when two directly conflicting judgments of the 
superior Court and of equal authority are extent 
than both of them cannot be binding on the 
courts below. Inevitably a choice though a 
difficult one has to be made in such a situation. 
On principles of it appears to me that the high 
Court must follow the judgment which appears to 
it to lay down the law more elaborately and 
accurately. The mere incidence of time whether 
the judgments of co-equal Benches of the 
Superior Court are earlier or later is a 
consideration which appears to me as hardly 
relevant.” 
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23. In that eventuality, the subsequent judgment, as relied 


upon by the learned counsel for the applicants as rendered 


in 2023, will have no impact, particularly when the said 


judgment has not considered the implications of the earlier 


judgments of the Hon’ble Apex Court, taking a different 


view altogether with regard to the effect of sub Section (8) 


of Section 173 and its mandatory requirement for taking a 


prior permission from the Magistrate concerned for 


conducting a further investigation. 


 


24. Ultimately, upon the conclusion of the judgment, the 


learned counsel for the applicants submits that since, as a 


consequence of the submission of the Chargesheet on 


26.02.2021 and the supplementary Chargesheet on 


19.07.2022, the issuance of summoning order by Court of 


Chief Judicial Magistrate, Dehradun, who has taken 


cognizance by a summoning order dated 27.03.2023 has 


been made, which relates to the offences under Sections 


147, 149, 323, 504 & 506 of IPC, and since they all relate 


to the offences, which carry a sentence of less than 7 years, 


she may be granted the benefit of the judgment as 


rendered by the Hon’ble Apex Court in the matters of 


Satender Kumar Antil Vs. Central Bureau of 


Investigation and Another, as reported in 2022 (10) 


SCC 51. 


 


25. In that eventuality, while dismissing this C482 


Application, it will not cloud the right of the applicants to 


resort to their remedies provided by the aforesaid judgment 


of Satender Kumar Antil (supra) by resorting to the 


proceedings as provided under para 3(e) of the said 


2023:UHC:8585







 20 


judgment which deals with as to how the offences falling 


under ‘A’ category. 


 


26. Subject to the aforesaid, the C482 Application is 


dismissed. 


 


 
(Sharad Kumar Sharma, J.) 


      09.08.2023 
Mahinder/ 
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  The applicant to the C482 Application puts 


a challenge to the interim orders, the first being 


that of 13.08.2019 as it was passed by the Court of 


Additional Chief Judicial Magistrate in Criminal Case 


No.237 of 2015, “State Vs. Jaspal Singh and 


Others” and consequently, it’s affirmation by the 


judgment of 11.07.2023 as it was passed by the 


Court of learned 1st Additional District Judge, 


Haridwar in Criminal Revision No.640 of 2019, 


“Vipin Kumar Jain Vs. State of Uttarakhand & 


Others”. 


2.  The consequential effect of the two orders 


would be, that the application as preferred under 


Section 319 of the Cr.P.C. by respondent no.3 has 


been allowed and, as a consequence thereto, the 


present applicant has been summoned to be tried in 
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Criminal Case No.237 of 2015, “State Vs. Jaspal 


and Others”. 


3.  While putting a challenge to the aforesaid 


two orders, the learned counsel for the applicant 


has summarized his first argument from the 


following perspective – that the application under 


Section 319 of the Cr.P.C., at the behest of 


respondent no.3, would not be maintainable, 


because he is not a party to the proceedings and as 


such has got no locus standi to file the same. 


4.  To answer the said argument, this Court is 


of the view that, if the provision as contained under 


Section 319 of the Cr.P.C. is taken into 


consideration, it does not speak about the source of 


filing of an application. The said provision under 


Section 319 of the Cr.P.C. has been interpreted by 


the Hon’ble Apex Court in the judgment, which has 


been relied upon by the learned counsel for the 


applicant himself as reported in (2012) 1 SCC 


(Cri) 867, Sarojben Ashwinkumar Shah and 


Others Vs. State of Gujarat and Another, that 


the Court itself if requires can exercise its powers 


under Section 319 of the Cr.P.C. suo moto or an 


application of ‘someone’.  


5.  The reference of the word ‘someone’ 


under Sub-clause 1 of paragraph no.16 of the said 


judgment, it does not specifies, clarifies, 


categorises or identifies the person on whose 
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behest, the application under Section 319 of the 


Cr.P.C. could be preferred, for summoning of an 


accused person, to be tried for the offences. 


Paragraph no.16 of the aforesaid judgment is 


extracted hereunder:- 


“16. The legal position that can be culled out from 
the material provisions of Section 319 of the Code 
and the decided cases of this Court is this: 


(i) The court can exercise the power conferred on 
it under Section 319 of the Code suo motu or on an 
application by someone. 


(ii) The power conferred under Section 319(1) 
applies to all courts including the Sessions Court. 


(iii) The phrase “any person not being the 
accused” occurring in Section 319 does not exclude 
from its operation an accused who has been released 
by the police under Section 169 of the Code and has 
been shown in Column 2 of the charge-sheet. In 
other words, the said expression covers any person 
who is not being tried already by the court and would 
include person or persons who have been dropped by 
the police during investigation but against whom 
evidence showing their involvement in the offence 
comes before the court. 


(iv) The power to proceed against any person, 
not being the accused before the court, must be 
exercised only where there appears during inquiry or 
trial sufficient evidence indicating his involvement in 
the offence as an accused and not otherwise. The 
word “evidence” in Section 319 contemplates the 
evidence of witnesses given in court in the inquiry or 
trial. The court cannot add persons as accused on the 
basis of materials available in the charge-sheet or 
the case diary but must be based on the evidence 
adduced before it. In other words, the court must be 
satisfied that a case for addition of persons as 
accused, not being the accused before it, has been 
made out on the additional evidence let in before it. 


(v) The power conferred upon the court is 
although discretionary but is not to be exercised in a 
routine manner. In a sense, it is an extraordinary 
power which should be used very sparingly and only 
if evidence has come on record which sufficiently 
establishes that the other person has committed an 
offence. A mere doubt about involvement of the 
other person on the basis of the evidence let in 
before the court is not enough. The court must also 
be satisfied that circumstances justify and warrant 
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that the other person be tried with the already 
arraigned accused. 


(vi) The court while exercising its power under 
Section 319 of the Code must keep in view full 
conspectus of the case including the stage at which 
the trial has proceeded already and the quantum of 
evidence collected till then. 


(vii) Regard must also be had by the court to the 
constraints imposed in Section 319(4) that 
proceedings in respect of newly added persons shall 
be commenced afresh from the beginning of the trial. 


(viii) The court must, therefore, appropriately 
consider the above aspects and then exercise its 
judicial discretion.” 


 


6.  In relation to the argument as it has been 


extended by the learned counsel for the applicant, 


the learned Government Advocate has submitted 


that this contention of the applicant’s counsel about 


the non-sustainability of the application at the 


behest of respondent no.3, would not be tenable, 


for the reason being, that his wife i.e. respondent 


no.4 – Neelam Bakshi was the principal purchaser, 


who was also a beneficiary of the transaction, 


coupled with the fact, that respondent no.2 himself 


had appeared as a witness before the Investigating 


Officer, who had submitted the Chargesheet No.268 


of 2014 on 23.12.2014. 


7.  Thus, in view of the aforesaid dictum of 


the Hon’ble Apex Court, and the provision itself, it 


cannot be said that respondent no.3 was alien to 


the proceedings, whose application under Section 


319 of the Cr.P.C. would not have been 


maintainable. Thus, this question is answered 


against the applicant for the reasons given above. 
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8.  The second argument as placed is with 


regards to the probability of an applicant to be 


involved in the commission of offence and, 


particularly, that too, in the context of the time 


period, since when his initial involvement was 


reflected, as per the pleadings raised by the learned 


counsel for the applicant in the C482 Application 


itself. 


9.  It is an admitted case that the applicant 


was a property dealer and, on 16.10.2006, when 


the applicant had acted as a mediator, for 


introducing Jaspal Singh and Pyola Devi, who were 


owners of the property i.e. plot no.13, which was 


allocated with it as per the rehabilitation policy of 


the Tehri Hydro Dam Project, to respondent no.3 


and 4, had ventured for entering into a sale 


transaction of the property. Thus, the knowledge of 


the sale transaction, from its genesis ever since 


2006, was there to the applicant and rather it would 


not be inappropriate to say that, in fact, he was the 


fulcrum of the entire controversy as it has been 


complained of in the FIR. 


10.  The third argument as raised by the 


learned counsel for the applicant is that, for the 


purpose of invoking the powers under Section 319 


of the Cr.P.C., the Court has had to apply its mind 


and assign reasons to justify the summoning of an 


accused person under Section 319 of the Cr.P.C., 


particularly, in the context of the observations 
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made in sub-paragraph no. (iv) and (v) of 


paragraph no.16 of the judgment of the Hon’ble 


Apex Court in Sarojben Ashwinkumar Shah 


(Supra), as already referred to hereinabove. 


11.  The only caution, which has been provided 


therein to be adhered to, is that the Court’s power 


is not changed by circumstances of a case that it 


cannot be exercised by the Courts for summoning 


of an accused, when the Court feels that, he could 


have been one of the necessary persons, who is 


necessarily required to be tried for an effective 


adjudication of the criminal proceedings. 


12.  But, the only precaution, which has been 


given therein, is to the effect that the Courts must 


be rationally and judiciously satisfied that a case for 


addition of a person as an accused is made out 


from the evidences or additional evidences led by 


the parties.  


13.  As regard to this aspect, first of all, since 


the very fact that the applicant was the husband of 


the purchaser of the property, who was the 


ultimate beneficiary, it cannot be said that the 


applicant was an alien to the proceedings and so 


would be the case, also because the present 


applicant cannot said to be an alien because he was 


named in the FIR but later on he was excluded by 


the Investigating Officer from being charge-


sheeted. 


2023:UHC:7776







 7 


14.  So far as the aspect pertaining to 


assigning of the reasons would be after considering 


the additional evidence, if at all required, the said 


aspect could be specified and derived from the 


finding, which has been recorded by the impugned 


order of the Court of Additional Chief Judicial 


Magistrate, Haridwar, as given in the concluding 


part of the judgment, that for the purposes of 


justifying the necessity to summon the present 


applicant under Section 319 of the Cr.P.C., is on the 


ground that after the appreciation of evidence of 


PW1 Neelam Bakshi and PW2 Rajendra Kumar 


Bakshi i.e. applicant to the application under 


Section 319 of the Cr.P.C.  


15.  A prima facie allegation was shown to 


have been established as against the present 


applicant because he was the person, who 


introduced Jaspal Singh and Pyola Devi, for 


entering into a sale transaction on 16.10.2006 and, 


thereafter, Jaspal Singh and Pyola Devi subsequent 


to deed of convenience executed in favour of 


Chaccharlal. 


16.  It was observed by the learned trial Court, 


that in the sale deed, thus executed in favour of 


Chaccharlal, that there were two witnesses to the 


deed of convenience - Ram Dayal and Brajbhushan, 


who, in their respective statements as recorded 


before the trial Court had submitted that, prima 


facie, the present applicant is also engaged in the 
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commission of offence which has been complained 


of in the FIR, being FIR No.340 of 2014, as it was 


registered on 27.09.2014. 


17.  The argument as extended by the learned 


counsel for the applicant, that there happens to be 


no specific role which has been assigned to the 


present applicant, which could have at all 


necessitated allowing of an application under 


Section 319 of the Cr.P.C., is a fact which is not 


acceptable to this Court, owing to the observations 


and the finding as recorded by the witnesses to the 


deed of convenience made to Chachharlal, who has 


submitted, that the present applicant was actively 


engaged in conspiracy with regard to the sale 


transaction ever since 2006, when the land deal 


was executed in favour of Chachharlal. Hence, it 


cannot be said that the present applicant was an 


outsider to the proceedings and his presence was 


not at all required for an effective adjudication. 


18.  Even otherwise also, this Court is of the 


view, that when a suo moto power has been vested 


with the Court by the legislature, which could be 


exercised by it under Section 319 of the Cr.P.C. it 


basically intends that any person, who could be said 


to be directly or indirectly involved in the 


commission of offence for which the trial is being 


conducted, he could be summoned by the Court, 


either on an application by someone not being 


accused or in a suo moto manner. The basic 
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intention behind the provisions as contained under 


Section 319 of the Cr.P.C., is to ensure an effective 


adjudication of the trial, because, if at the advance 


stage of proceedings, when it reveals that there 


was a third person, who was working as a catalyst 


to the proceedings, it would be difficult to summon 


an accused under Section 319 of the Cr.P.C. and as 


such summoning of a person at the stage when the 


proceedings have been initiated and cognizance has 


been taken by the Court, too when before actually 


entering into a trial, would be rather facilitating an 


effective adjudication and thus, the observation 


made in paragraph no.16 of the judgment, the part 


of which has been already extracted above, it 


rather goes against the arguments which has been 


extended by the learned counsel for the applicant, 


pertaining to necessity of summoning the present 


applicant as an accused person for being tried for 


the offence in the Criminal Case No.640 of 2019. 


19.  The learned Government Advocate, in 


response to the argument extended by the learned 


counsel for the applicant, has made a reference to a 


judgment of the Hon’ble Apex Court, as reported in 


(2021) 5 SCC 337, Sartaj Singh Vs. State of 


Haryana, which was dealing with the vitalities, as 


to what appropriate stage and under what 


circumstances, a person could be summoned under 


Section 319 of the Cr.P.C. and the basic guidelines 


necessitating the summoning of an accused person 
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has been laid down by the Hon’ble Apex Court in 


paragraph no.13 of the said judgment, which is 


extracted hereunder:-  


13. Heard the learned counsel for the respective 
parties at length. What is under challenge in the 
present appeals is the impugned judgment and order 
[Manjeet Singh v. State of Haryana, 2020 SCC 
OnLine P&H 2782] passed by the High Court allowing 
the revision applications filed by the private 
respondents herein and quashing and setting aside 
the order passed by the learned trial court 
summoning the accused in exercise of powers under 
Section 319 CrPC and to face the trial. 


13.1. While considering the rival submissions, the 
law on the scope and ambit of Section 319 CrPC is 
required to be considered and for that few decisions 
of this Court are required to be referred to. 


13.1.1. In Hardeep Singh [Hardeep 
Singh v. State of Punjab, (2014) 3 SCC 92 : (2014) 2 
SCC (Cri) 86] , this Court had an occasion to 
consider in detail the scope and ambit of the powers 
of the Magistrate under Section 319 CrPC, the object 
and purpose of Section 319 CrPC, etc. It is observed 
in the said decision that the entire effort is not to 
allow the real perpetrator of an offence to get away 
unpunished. It is observed that this is also a part of 
fair trial and in order to achieve this very end the 
legislature thought of incorporating the provisions of 
Section 319 CrPC. It is further observed that for the 
empowerment of the courts to ensure that the 
criminal administration of justice works properly, the 
law has been appropriately codified and modified by 
the legislature under the CrPC indicating as to how 
the courts should proceed to ultimately find out the 
truth so that the innocent does not get punished but 
at the same time, the guilty are brought to book 
under the law. It is also observed that it is the duty 
of the court to find out the real truth and to ensure 
that the guilty does not go unpunished. In paras 8 
and 9, this Court observed and held as under : 
(Hardeep Singh case [Hardeep Singh v. State of 
Punjab, (2014) 3 SCC 92 : (2014) 2 SCC (Cri) 86] , 
SCC pp. 112-13) 


“8. The constitutional mandate under Articles 20 
and 21 of the Constitution of India provides a 
protective umbrella for the smooth administration of 
justice making adequate provisions to ensure a fair 
and efficacious trial so that the accused does not get 
prejudiced after the law has been put into motion to 
try him for the offence but at the same time also 
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gives equal protection to victims and to society at 
large to ensure that the guilty does not get away 
from the clutches of law. For the empowerment of 
the courts to ensure that the criminal administration 
of justice works properly, the law was appropriately 
codified and modified by the legislature under CrPC 
indicating as to how the courts should proceed in 
order to ultimately find out the truth so that an 
innocent does not get punished but at the same 
time, the guilty are brought to book under the law. It 
is these ideals as enshrined under the Constitution 
and our laws that have led to several decisions, 
whereby innovative methods and progressive tools 
have been forged to find out the real truth and to 
ensure that the guilty does not go unpunished. 


9. The presumption of innocence is the general 
law of the land as every man is presumed to be 
innocent unless proven to be guilty. Alternatively, 
certain statutory presumptions in relation to certain 
class of offences have been raised against the 
accused whereby the presumption of guilt prevails till 
the accused discharges his burden upon an onus 
being cast upon him under the law to prove himself 
to be innocent. These competing theories have been 
kept in mind by the legislature. The entire effort, 
therefore, is not to allow the real perpetrator of an 
offence to get away unpunished. This is also a part of 
fair trial and in our opinion, in order to achieve this 
very end that the legislature thought of incorporating 
provisions of Section 319 CrPC. It is with the said 
object in mind that a constructive and purposive 
interpretation should be adopted that advances the 
cause of justice and does not dilute the intention of 
the statute conferring powers on the court to carry 
out the abovementioned avowed object and purpose 
to try the person to the satisfaction of the court as 
an accomplice in the commission of the offence that 
is the subject-matter of trial.” 


13.1.2. In the said case, the following five 
questions fell for consideration before this Court : 
(Hardeep Singh case [Hardeep Singh v. State of 
Punjab, (2014) 3 SCC 92 : (2014) 2 SCC (Cri) 86] , 
SCC p. 112, para 6) 


“6. … 6.1. (i) What is the stage at which power 
under Section 319 CrPC can be exercised? 


6.2. (ii) Whether the word “evidence” used in 
Section 319(1) CrPC could only mean evidence 
tested by cross-examination or the court can 
exercise the power under the said provision even on 
the basis of the statement made in the examination-
in-chief of the witness concerned? 


6.3. (iii) Whether the word “evidence” used in 
Section 319(1) CrPC has been used in a 
comprehensive sense and includes the evidence 
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collected during investigation or the word “evidence” 
is limited to the evidence recorded during trial? 


6.4. (iv) What is the nature of the satisfaction 
required to invoke the power under Section 319 CrPC 
to arraign an accused? Whether the power under 
Section 319(1) CrPC can be exercised only if the 
court is satisfied that the accused summoned will in 
all likelihood be convicted? 


6.5. (v) Does the power under Section 319 CrPC 
extend to persons not named in the FIR or named in 
the FIR but not charged or who have been 
discharged?” 


13.1.3. While considering the aforesaid questions, 
this Court in Hardeep Singh [Hardeep Singh v. State 
of Punjab, (2014) 3 SCC 92 : (2014) 2 SCC (Cri) 86] 
observed and held as under : (SCC pp. 114-17, 123 
& 125-26, paras 12-14, 17-19, 22, 47 & 53-56) 


“12. Section 319 CrPC springs out of the 
doctrine judex damnatur cum nocens 
absolvitur (Judge is condemned when guilty is 
acquitted) and this doctrine must be used as a 
beacon light while explaining the ambit and the spirit 
underlying the enactment of Section 319 CrPC. 


13. It is the duty of the court to do justice by 
punishing the real culprit. Where the investigating 
agency for any reason does not array one of the real 
culprits as an accused, the court is not powerless in 
calling the said accused to face trial. The question 
remains under what circumstances and at what stage 
should the court exercise its power as contemplated 
in Section 319 CrPC? 


14. The submissions that were raised before us 
covered a very wide canvas and the learned counsel 
have taken us through various provisions of CrPC 
and the judgments that have been relied on for the 
said purpose. The controversy centres around the 
stage at which such powers can be invoked by the 
court and the material on the basis whereof such 
powers can be exercised. 


*** 
17. Section 319 CrPC allows the court to proceed 


against any person who is not an accused in a case 
before it. Thus, the person against whom summons 
are issued in exercise of such powers, has to 
necessarily not be an accused already facing trial. He 
can either be a person named in Column 2 of the 
charge-sheet filed under Section 173 CrPC or a 
person whose name has been disclosed in any 
material before the court that is to be considered for 
the purpose of trying the offence, but not 
investigated. He has to be a person whose complicity 
may be indicated and connected with the commission 
of the offence. 
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18. The legislature cannot be presumed to have 
imagined all the circumstances and, therefore, it is 
the duty of the court to give full effect to the words 
used by the legislature so as to encompass any 
situation which the court may have to tackle while 
proceeding to try an offence and not allow a person 
who deserves to be tried to go scot-free by being not 
arraigned in the trial in spite of the possibility of his 
complicity which can be gathered from the 
documents presented by the prosecution. 


19. The court is the sole repository of justice and 
a duty is cast upon it to uphold the rule of law and, 
therefore, it will be inappropriate to deny the 
existence of such powers with the courts in our 
criminal justice system where it is not uncommon 
that the real accused, at times, get away by 
manipulating the investigating and/or the 
prosecuting agency. The desire to avoid trial is so 
strong that an accused makes efforts at times to get 
himself absolved even at the stage of investigation or 
inquiry even though he may be connected with the 
commission of the offence. 


*** 
22. In our opinion, Section 319 CrPC is an 


enabling provision empowering the court to take 
appropriate steps for proceeding against any person 
not being an accused for also having committed the 
offence under trial. It is this part which is under 
reference before this Court and therefore in our 
opinion, while answering the question referred to 
herein, we do not find any conflict so as to delve 
upon the situation that was dealt with by this Court 
in Dharam Pal [Dharam Pal v. State of Haryana, 
(2014) 3 SCC 306 : (2014) 2 SCC (Cri) 159] . 


*** 
47. Since after the filing of the charge-sheet, the 


court reaches the stage of inquiry and as soon as the 
court frames the charges, the trial commences, and 
therefore, the power under Section 319(1) CrPC can 
be exercised at any time after the charge-sheet is 
filed and before the pronouncement of judgment, 
except during the stage of Sections 207/208 CrPC, 
committal, etc. which is only a pre-trial stage, 
intended to put the process into motion. This stage 
cannot be said to be a judicial step in the true sense 
for it only requires an application of mind rather than 
a judicial application of mind. At this pre-trial stage, 
the Magistrate is required to perform acts in the 
nature of administrative work rather than judicial 
such as ensuring compliance with Sections 207 and 
208 CrPC, and committing the matter if it is 
exclusively triable by the Sessions Court. Therefore, 
it would be legitimate for us to conclude that the 
Magistrate at the stage of Sections 207 to 209 CrPC 
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is forbidden, by express provision of Section 319 
CrPC, to apply his mind to the merits of the case and 
determine as to whether any accused needs to be 
added or subtracted to face trial before the Court of 
Session. 


*** 
53. It is thus aptly clear that until and unless the 


case reaches the stage of inquiry or trial by the 
court, the power under Section 319 CrPC cannot be 
exercised. In fact, this proposition does not seem to 
have been disturbed by the Constitution Bench 
in Dharam Pal [Dharam Pal v. State of Haryana, 
(2014) 3 SCC 306 : (2014) 2 SCC (Cri) 159] . The 
dispute therein was resolved visualising a situation 
wherein the court was concerned with procedural 
delay and was of the opinion that the Sessions Court 
should not necessarily wait till the stage of Section 
319 CrPC is reached to direct a person, not facing 
trial, to appear and face trial as an accused. We are 
in full agreement with the interpretation given by the 
Constitution Bench that Section 193 CrPC confers 
power of original jurisdiction upon the Sessions Court 
to add an accused once the case has been committed 
to it. 


54. In our opinion, the stage of inquiry does not 
contemplate any evidence in its strict legal sense, 
nor could the legislature have contemplated this 
inasmuch as the stage for evidence has not yet 
arrived. The only material that the court has before it 
is the material collected by the prosecution and the 
court at this stage prima facie can apply its mind to 
find out as to whether a person, who can be an 
accused, has been erroneously omitted from being 
arraigned or has been deliberately excluded by the 
prosecuting agencies. This is all the more necessary 
in order to ensure that the investigating and the 
prosecuting agencies have acted fairly in bringing 
before the court those persons who deserve to be 
tried and to prevent any person from being 
deliberately shielded when they ought to have been 
tried. This is necessary to usher faith in the judicial 
system whereby the court should be empowered to 
exercise such powers even at the stage of inquiry 
and it is for this reason that the legislature has 
consciously used separate terms, namely, inquiry or 
trial in Section 319 CrPC. 


55. Accordingly, we hold that the court can 
exercise the power under Section 319 CrPC only after 
the trial proceeds and commences with the recording 
of the evidence and also in exceptional circumstances 
as explained hereinabove. 


56. There is yet another set of provisions which 
form part of inquiry relevant for the purposes of 
Section 319 CrPC i.e. provisions of Sections 200, 
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201, 202, etc. CrPC applicable in the case of 
complaint cases. As has been discussed herein, 
evidence means evidence adduced before the court. 
Complaint case is a distinct category of criminal trial 
where some sort of evidence in the strict legal sense 
of Section 3 of the Evidence Act, 1872 (hereinafter 
referred to as “the Evidence Act”) comes before the 
court. There does not seem to be any restriction in 
the provisions of Section 319 CrPC so as to preclude 
such evidence as coming before the court in 
complaint cases even before charges have been 
framed or the process has been issued. But at that 
stage as there is no accused before the court, such 
evidence can be used only to corroborate the 
evidence recorded during the trial (sic or) for the 
purpose of Section 319 CrPC, if so required. What is 
essential for the purpose of the section is that there 
should appear some evidence against a person not 
proceeded against and the stage of the proceedings 
is irrelevant. Where the complainant is circumspect 
in proceeding against several persons, but the court 
is of the opinion that there appears to be some 
evidence pointing to the complicity of some other 
persons as well, Section 319 CrPC acts as an 
empowering provision enabling the court/Magistrate 
to initiate proceedings against such other persons. 
The purpose of Section 319 CrPC is to do complete 
justice and to ensure that persons who ought to have 
been tried as well are also tried. Therefore, there 
does not appear to be any difficulty in invoking 
powers of Section 319 CrPC at the stage of trial in a 
complaint case when the evidence of the complainant 
as well as his witnesses are being recorded.” 


 


20.  The Hon’ble Apex Court in paragraph 


no.13, particularly, while making an observation in 


paragraph no.13.1.3, has drawn its logic from yet 


another judgment of the Hon’ble Apex Court as 


reported in (2014) 3 SCC 92, Hardeep Singh Vs. 


State of Punjab and while referring to paragraph 


no.12, 14, 17, 19, 22, 47, 53 to 56 of the judgment 


of Hardeep Singh’s judgment (supra), the Hon’ble 


Apex Court has culled out its logic for summoning 


of an accused person under Section 319 of the 
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Cr.P.C., particularly, placing reliance on paragraph 


no.17 and 22 of the said judgment, which is 


extracted hereunder:-   


“17. Section 319 CrPC allows the court to proceed 
against any person who is not an accused in a case 
before it. Thus, the person against whom summons 
are issued in exercise of such powers, has to 
necessarily not be an accused already facing trial. He 
can either be a person named in Column 2 of the 
charge-sheet filed under Section 173 CrPC or a 
person whose name has been disclosed in any 
material before the court that is to be considered for 
the purpose of trying the offence, but not 
investigated. He has to be a person whose complicity 
may be indicated and connected with the commission 
of the offence.” 


“22. In our opinion, Section 319 CrPC is an 
enabling provision empowering the court to take 
appropriate steps for proceeding against any person 
not being an accused for also having committed the 
offence under trial. It is this part which is under 
reference before this Court and therefore in our 
opinion, while answering the question referred to 
herein, we do not find any conflict so as to delve 
upon the situation that was dealt with by this Court 
in Dharam Pal [Dharam Pal v. State of Haryana, 
(2014) 3 SCC 306 : (2014) 2 SCC (Cri) 159] .” 


 


21.  In fact, the judgments impugned are put 


to test, in the light of the observations made, in 


paragraph no.13.1.3 of judgment of the Sartaj 


Singh (supra), as relied by the Government 


Advocate. 


22.  The sole repository of justice for the 


purpose of exercising powers Under Section 319 of 


the Cr.P.C., is for the purpose of an effective 


adjudication, but only precaution is that there has 


had to be substantial material, which is required to 


be considered by the trial Court, to justify the 
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summoning under Section 319 of the Cr.P.C. and 


that too, is with an intention to ensure providing 


with a procedural affirmity to the criminal justice 


system, for delivering an effective judgment in 


relation to the allegations as levelled against an 


accused person. 


23.  For the aforesaid reasons, I do not find 


any merit in the C482 Application. Thus, the C482 


Application is, accordingly, dismissed. 


24.  It is clarified that whatsoever 


observations, which has been made by this Court in 


this judgment, it is only for the purpose of meeting 


out the argument as extended by the learned 


counsel for the applicant, while putting challenge to 


the impugned orders. It may not be treated by the 


Court as to be any expression given by this Court 


on the merits of the set of allegations inter se 


between the parties to the proceedings of Criminal 


Case No.640 of 2019. 


 


(Sharad Kumar Sharma, J.) 
      04.08.2023 


Sukhbant/ 
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Hon’ble Sharad Kumar Sharma, J. 
 For the purposes to meet out the gravamen of 


arguments as it has been extended by the learned counsel 


for the applicant, and the judgments, which he has relied 


upon, to oust the engagement of the present applicant 


from commission of offence under Sections 3, 4, 5, 6, and 


7 of the Immoral Traffic (Prevention) Act, 1956 


(hereinafter to be called as “the Act of 1956”), and for the 


offence under Section 370 of IPC, as it was registered 


against him, by way of an FIR No. 143 of 2023 on 


13.03.2023, before Police Station, Kashipur, District 


Udham Singh Nagar, which consequently upon the 


culmination of investigation had resulted into submission of 


the Chargesheet, being Chargesheet No. 228 of 2023 


dated 10.05.2023, on account of which, the present 


applicant has been summoned to be tried by the Court of 


Additional Chief Judicial Magistrate, Kashipur, District 


Udham Singh Nagar in a Criminal Case No. 1191 of 2023, 


State Vs. Deep Mala and others. 


 


2. In order to summarize the arguments, as it has been 


extended by the learned counsel for the applicant:- 
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First contention is that, as far as the provisions as 


contained under Sections 3, 4, 5, 6, 7 of the Act of 1956 


are concerned, a customer who is even apparently 


engaged in augmenting an act of prostitution, will not be 


covered by it.  


Secondly, he submits that in the light of the provisions as 


contained under sub Section (3) of Section 7 of the Act, 


with regard to conduct of an activity, would be depending 


upon the area, upon being notified in the official Gazette, 


until and unless the said area has been specified to be 


notified, where no prostitution could be under law 


conducted, no offence under Sections 3, 4, 5, 6 of the Act, 


could be made out as against the present applicant.  


 


Thirdly, he submits, that even if the language of Section 


370 of IPC is taken into consideration, where it prohibits 


the trafficking of a person, since it classifies the activities 


contained therein i.e. exploitation, recruits, transports, 


harbors, transfers or “e-receives a person or persons”.  


 


Fourthly,  he submits, that none of the elements 


prescribed in the aforesaid classifications, as provided 


under Section 370 of IPC, would be made out as against 


the present applicant, for the purposes to be tried for the 


offences as narrated above.  


 


3. Before dealing with the respective contentions as 


raised by the learned counsel for the applicant, the basic 


social objective of the Act of 1956, becomes inevitable to 


be considered by this Court as to what was the actual 


legislative reason, which necessitated the legislature to 


promulgate the Act of 1956, for the purposes of regulating 
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the conditions, under which the prohibition is to be 


imposed upon an act of prostitution and for the said 


purpose, before referring to the statement, object and 


reason, which basically aimed at to inhibit and/or abolish 


commercialized acts of prostitution in trafficking of 


persons, for the purposes of prostitution as in an organized 


means of living. 


 


5. The basic object of the Act, which it intends to meet 


out the aforesaid objective, has been culled out by its 


provisions contained under Sections 7 & 8 of the Act. A 


prostitution, in or in the vicinity of certain public places or 


in places of religious worships, educational institutions or 


hospitals, have had to be strictly prohibited and for that 


purpose, the implications of Section 7(3) of the Act, has 


been attempted to be argued by the learned counsel for 


the applicant that since there was no Gazette notification 


with regard to the area or place where the offence was 


committed, since being excluded from permitting to carry 


out the activities of prostitution, no offence as against the 


applicant for the offence under Sections 3, 4, 5, 6, & 7 of 


the Act, would be made out.  


 


6. In all canons of law, the terminology of ‘specific Act’ 


will always have to be put within the framework of the 


constitutional mandate, as to what was its basic objective 


to be promulgated. The necessity to formulate the Act of 


1956 was felt necessary by the legislature, because the act 


of prostitution which had been one of the oldest known 


business, ever since the creation of civilization, and for the 


said purpose, imposing restrictions upon the same was 


imminent, which otherwise would have resulted into aiding 
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and abetting the commission of offences, as provided 


under the Act, the legislature and the executive were 


required to plan out a framework of restriction in the 


conduct of an act of prostitution. 


 


7. The aforesaid objective could be attributed to had its 


birth from the provisions as contained under Article 23 of 


the Constitution of India, where traffic in human being was 


prohibited wherever it was in contravention to the 


provisions of law and hence the offence was made 


punishable in accordance with law and that is why, while 


exercising its powers under Article 35 of Constitution of 


India, the Act of 1956, was promulgated and the basic 


object of it was the ‘suppression of immoral traffic in 


women and girl’ to Immoral Traffic (Prevention) Act of 


1956. The word ‘women and girls’ as it was initially used in 


the Act was subsequently amended by the use of word 


‘persons’ and the ‘persons’ herein, would mean prohibition 


of an act of prostitution either by a male and female both.  


 


8. The issue, in the context of which it has been argued 


by the learned counsel for the applicant, is that even if the 


said amendment, where the word ‘girl and female’ has 


been excluded, by substituting the same with the word 


‘person’, according to the arguments as extended by the 


learned counsel for the applicant, the ‘person’ herein would 


denote to either a male or a female who are engaged in 


the business of prostitution, but it will not include within it 


a person, who is a customer or to these such male or 


female who for the purposes of prostitution are the 


customers only. 
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9. What he attempts to argue is that under either of the 


circumstances, if the principal object of the Act is taken 


into consideration, the ‘customer’ would be excluded from 


the purview of the Act, and the allegation which has been 


leveled in the instant FIR, according to him, so far, it 


relates to the offences under Sections 3, 4, 5, 6, 7 & 8 of 


the Act of 1956 would not be made out against the 


applicant, who has been taken to be the customer only. 


 


10. The learned counsel for the applicant, secondly while 


referring to sub Section (3) of Section 7 of the Act, which 


is extracted hereunder, contended that since the place, 


where the offence was found to have been committed, was 


not falling as to be a notified area under an official 


Gazette, as contemplated under sub Section (3) of Section 


7 of the Act and in the absence of there being a Gazette 


notification, commission of an offence, in an area, which 


was not being notified, for the purposes of creating a 


restriction for continuance of an act of prostitution, the 


applicant will not be said to be involved in commission of 


offence until and unless, it is the prosecution case that the 


place where the offence was committed, was a notified 


area under sub Section (3) of Section 7 of the Act. Sub 


Section (3) of Section 7 of the Act of 1956 is extracted 


hereunder: 


“7(3) The State Government may, having regard to 
the kinds of persons frequenting any area or areas in 
the State, the nature and the density of population 
therein and other relevant considerations, by 
notification in the Official Gazette, direct that 
prostitution shall not be carried on in such area or 
areas as may be specified in the notification.” 


 
11. In support of this contention, the learned counsel for 


the applicant has relied upon several judgments, which are 
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being dealt with hereunder. But, what is more important to 


be observed is that this limb of arguments as extended by 


the learned counsel for the applicant, is beyond the 


scope of the pleadings, which has been raised by the 


applicant, for the purposes of putting a challenge to the 


summoning order and the Chargesheet, as to what impact 


would it have, pertaining to the effect of notification of 


notifying an area, where a prostitution has to be 


prohibited.  


 


12. It would be absolutely too preposterous to interpret 


that, that if an area is not notified for the purposes of 


prohibition of prostitution, reasonably, and as per the 


objective of the said Act, it may not be inferred in a 


negative perspective, that the prostitution could be 


permitted in an area, which is not notified as restricted 


area under sub Section (3) of Section 7 of the Act. 


Because, if that be the interpretation about the effect of 


Gazette notification of prohibiting a zone from an act of 


prostitution, will in itself, be in contravention to the SOR of 


the Act, where the act of prohibition has been 


contemplated to be banned as being a social menace, 


which has been persisting ever since the creation of 


humanity.  


 


13. As far as the facts of the instant case are concerned, 


according to the said FIR, when the police party had raided 


the premises, upon anticipating of carrying of an act of 


prostitution; upon the raid being conducted when the 


police team visited the place in question, in fact, it was the 


applicant only, who had opened the door. Meaning 
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thereby, he was an inmate of the place, where the act of 


prostitution was being carried.  


 


14. Not even that, if the prima facie allegations which 


have been leveled in the FIR are  taken into consideration, 


it was observed, that the room from where the applicant 


was arrested or could be said to have been found to be 


indulged in an act of prostitution, following were the 


situations, which were found by the police officials, which 


are extracted hereunder:- 
“न� लड़को ंव लडकी को उनक ेकपड़ ेपहनवाय ेगय ेत��ात सभी स ेबारी बारी नाम 
पता पूछा गया तो सव�प्रथम मिहला क े �ारा अपना नाम दीपमाला यादव प�ी 
राममनोरथ यादव िनवासी बी 112 गली न�र 24 महावीर इन�ेव पाट� 02 
उ�मनगर, पि�म िद�ी  हाल िनवासी मुकेश क ेमकान म� िकरायेदार िनकट सीएनजी 
पैट�ोल प� क ेपास चुगी ठाकुर�ारा उम्र करीब 26 वष� तथा लड़को म� स ेदरवाजा 
खोलन ेवाल ेलड़क ेक ेदवारा अपना नाम सते� कुमार स�म पुत्र उमेश िसंह िनवासी 
फरीदनगर ठाकुर�ारा मुरादाबाद उम्र करीब 30 उफ� वष� (आटो चालक) ………………. 
 
“………….होन ेक ेकारण मे ही तीनो ग्राहको क ेसाथ कमर ेमे चली गयी थी और हमको 
गलत काम करत े�य ेआपन ेपकड़ िलया गलती हो गयी। मकान म� बन ेअ� दो कमरो ं
को चैक िकया गया कमरो ंमे केवल घरेलू सामान पाया गया। िजस कमर ेम� युवक व 
युवितया पकड़ ेगय ेउस कमर ेको चैक िकया गया तो बेड क ेपीछ ेअलग अलग प्रयोग 
िकय े�य ेकीम कलर क े06 क�ोम तथा बेड क ेगदद ेक ेनीचे स ेिबना प्रयोग के 09 
क�ोम पाय ेगय े। िबना प्रयोग क ेक�ोम क ेरैपर का अवलोकन िकया गया रैपर 
चाकलेटी रंग के ह ै िजसम ेबाहर स े6XE BUBBLE अंिकत है। जामा तलाशी लेन ेपर 
धीर िसंह उपरो� क ेपहनी पे� की जेब स ेपाच सौ के सत्रह नोट, सौ सौ के दो नोट 
कुल 8700 �पय ेव पोको क�नी का �ाई कलर का �ाट� फोन िजसम ेमो० न०ं 
9758475446 तथा फोन का आईएमईआई न�र 868842056572155/63 बरामद 
�यAे हेम� उपरो� की तलाशी म� पाच सौ �पय ेक ेचार नोट कुल 2000 �पय ेव 
एक समसंग क�नी का �ाट� फोन िजसका कवर व रंग काला िजसम े मोबाईल 
9458808841 व आईएमईआई न�र-------.” 
 


15. Hence, on these counts, the learned counsel for the 


applicant submits, that no offence could be culled out as 


against the present applicant, for the aforesaid offences 


since he being the customer and thereby he would not be 


said to be included within the purview of the Act of 1956.  


 


16. For the aforesaid purpose, the learned counsel for the 


applicant has, primarily, made reference to a judgment of 


Calcutta High Court in the matters of Suresh Babu Vs. 
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State of West Bengal and Another, as reported in 2022 


SCC Online Cal 1484, and particularly, he has referred to 


paras 7, 8, 9, 10, 13, 14 and 15 of the said judgment, 


which are extracted hereunder: 


“7. As could be seen from the materials available in 
the case diary (CD), the petitioner herein is a 
“customer” and except that nothing has been alleged 
against him. In this context, it is worthy to be 
mentioned here that none of the alleged offences 
against the petitioner herein is attributing in so far as 
“customer” is concerned. 


 
8. It is evident from the reading of the concerned 


provisions, that section 3 of the I.T. (P) Act is a section 
which provides punishment for keeping a brothel or 
allowing premises to be used as brothel. Section 4 
provides for punishment of living on the earnings of the 
prostitution. Section 5 provides procuring inducing or 
taking person for the sake of prostitution. Section 7 
applies to prostitution in or in the vicinity of public place. 
Section 18 deals with closure of brothel and eviction of 
offenders from the premises. Section 120B of I.P.C. in 
about criminal conspiracy. Accordingly what is 
punishable under the Act is sexual exploitation or abuse 
of a person for commercial purpose and to earn the 
bread thereby keeping or allowing a premises as brothel 
and also when a person is carrying on prostitution in a 
public place or when a person is found soliciting or 
seducing another person as defined under the Act. 


 
9. I find no material in the case diary which can 


suggest that the present petitioner is living on earning 
of the prostitution. There is no material in the case diary 
that the accused/petitioner was at the material time 
living with the sex worker or that he was habitual at the 
material time in her company. There is nothing to show 
that the petitioner exercised control, direction or 
influence over her movement in the way, which can be 
shown to be aiding or abetting her sex work. Mere 
visiting the house of sex worker as customer cannot be 
presumed to be living on earnings of sex workers. To 
invoke the presumption it must be shown that he was 
found in the company of the sex worker on some other 
occasion. 
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10. In the present case, it is the specific case of the 
petitioner that he used to stay abroad and it further 
appears from the statement of the petitioner as 
recorded under Section 161 of the Cr.P.C. that on the 
date of occurrence he was returning from Dubai via 
Kolkata. He also stated in the 161 statement that on 
payment to one Rupa, he went to cubicle with sex 
worker and at that time raid was conducted by the 
police authorities. 


 
13. So far materials available in the C.D. in respect of 


present petitioner (accused serial no. 3), section 3, 4, 5, 
17 of I.T. (P) Act and section 120B of I.P.C. does not 
attract. So far as section 7 of the I.T. (P) Act is 
concerned, it relates to carrying on prostitution by any 
person and the person with whom such prostitution is 
carrying on in a premises within a notified area. From 
the materials in C.D. including sketch map of the place 
of occurrence it does not disclose that the place, where 
Raid was conducted is a notified area or in an area as 
described in section 7(b) where present petitioner as 
“customer” can be said to carrying on prostitution with 
accused serial no. 4. 


 
14. In view of the aforesaid materials as collected by 


the Investigating authority during investigation it is clear 
that the petitioner on the date of occurrence came from 
Dubai and according to the prosecution story he has 
paid money to the accused no. 1 Rupa Das Jaiswal being 
the alleged owner cum manager of the alleged brothel 
and according to the prosecution case, he was merely a 
casual customer who had gone there for sexual 
enjoyment on payment basis. 
 


17. It would be necessary to observe, that  the ratio of a 


judgment would always be applicable, subject to the facts 


and circumstances as it involves consideration of in a 


particular case, because it is always based on the fact and 


the circumstances, on which a law is applied and not 


otherwise or the converse. So far as the judgment as 


rendered by the Hon’ble Calcutta High Court is concerned, 


the fact was, that the petitioner therein was an NRI 


businessman, who had visited Calcutta for the business 
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activities in January 2019 and under the pretext, that he 


was having a backache, he reached the place, which was a 


family saloon and spa, where, under the garb of the said 


business activity, the act of prostitution was being carried 


and consequently, when the said place was raided by the 


police team, the Investigating Officer had submitted the 


Chargesheet in relation to the offences under Sections 3, 


5, 7, 8 & 18 of the Act of 1956.  


 


18. The paragraphs as extracted above, in fact, para 7 


was dealing with the situation as to whether a customer 


could be attributed to be tried for the offences under 


Sections 3, 4, 5, 6 and 7 of the Act of 1956?  


 


19. The Calcutta High Court, in its para 8 had observed 


that providing of a place for carrying out the business of 


prostitution would be prohibited as per Sections 4 and 5 of 


the Act of 1956. Particularly, if Section 5 of the said Act is 


taken into consideration, it uses the words ‘procuring, 


inducing or taking a person for the sake of prostitution.’ 


 


20. Initially, the language used under Section 5 of the Act 


was, ‘taking for the sake of prostitution’, which was 


later on substituted so by an Act No. 4 of 1986, where the 


word ‘person’ was introduced in between it, by way of 


substitution and what would be more important to observe 


is, that Section 5 uses the word for the ‘sake of 


prostitution’. The legislature, when uses the word by 


virtue of an amendment, a person for the sake of 


prostitution, as per the opinion of this Court, it would 


include either male or female, who is taken to a particular 


place to be engaged in for the purposes of prostitution and 
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that is why, the word ‘sake’ has been used under Section 5 


of the said Act, and owing to the aforesaid interpretation, 


the customer in whose absence there couldn’t be any 


business or any act of prostitution are not excluded, may it 


be a male or female.  


 


21. Referring to para 10 of the said judgment, no detailed 


consideration is required, because the said para is 


exclusively based on the facts and consideration of the 


statement under Section 161 of CrPC, which was recorded 


in the said case, which was being considered before the 


competent Court at Calcutta. Para 10 itself is not a law or 


a ratio decidendi, laid down by the Calcutta High Court.  


 


22. The stress made by the learned counsel for the 


applicant in relation to para 13, 14 and 15 of the said 


judgment, which are already extracted in preceding 


paragraph, the motive of consideration would be the 


observations as made in para 15, because otherwise para 


13 and 14 are yet again only a consideration of the facts of 


the said case and judgment, which may not be a ratio to 


be considered and applied herein equally. Para 15 becomes 


relevant wherein it has been observed that the prostitution 


in itself is not prohibited under the Act of 1956. But, 


simultaneously, the Court was conscious to observe, that 


the customers are virtually the encouragers of prostitution 


and they are vitally instrumental in exploiting the sex 


workers for the sake of money taking advantage of their 


poverty and thus in the absence of the customers, any 


specific allegation about the conduct of an act of 


prostitution cannot be ever perceived of to be read 


together where the customers are the basic encouragers 
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for commission of the offence. The Calcutta High Court, in 


para 15 of the aforesaid judgment, has observed as 


under:- 


15. Prostitution per se is not prohibited under I.T. 
(P) Act but it is also equally true that a “customer” 
may virtually encourages prostitution and may 
exploit the sex worker for money but in the 
absence of any specific allegation and materials, I 
have serious doubt as to how present petitioner 
(accused no. 3) who is according to prosecution case 
merely a “customer” can be convicted with the help of 
materials in C.D. and under the said provisions of law. 
From the statement of witness, specially statement of 
accused no. 4 (sexworker) as recorded under section 
161 Cr. P.C., there is hardly any scope to say that 
present petitioner as “customer” had exploited the 
accused no. 4 or said customer/petitioner encourages 
anyone for prostitution. 


 


23. With all due reverence at my command, the 


acquisition of the allegation on the customer in the 


judgment before the Calcutta High Court was being dealt 


with on the ground, that a customer’s conviction in the 


said case couldn’t have been possible, except with the help 


of the material available in the C.D. and under the said 


provisions of law. Meaning thereby, the acquittal of the 


applicant therein, was because there was no surrounding 


material available to be considered by the prosecution 


which could lead to a conviction of the applicant therein. 


Meaning thereby, para 15 if it is logically interpreted is 


made it leads to that merely because the applicant was a 


customer, it will not automatically lead to its exoneration. 


The only ratio which has been laid down by the Hon’ble 


Calcutta High Court is that there has had to be surrounding 


material and evidence available, to establish that he was 


the only person, who was the promoter of prostitution and 


it was in the absence of those evidences and in the 
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absence of establishment of the fact by evidence, that the 


customer has exploited the victim, he cannot be said to be 


a person, who encourages anyone for prostitution, which 


may not be the case at hand, in view of the allegations 


leveled in the FIR, where, when the police team had raided 


the premises, he was the person who was found in half 


naked position along with another male, in a room along 


with the naked female and he was the person, who had 


opened the door when the premises was raided by the 


police team. 


 


24. Apart from it, it has been specifically observed in the 


FIR, that when the premises in question was searched, 


various used and unused condoms were found in the 


premises in question. Meaning thereby, the surrounding 


circumstances and the material which was available to the 


complainant, who had registered the FIR, it shows that 


though the applicant’s capacity therein was that of a 


customer, but he was rather the person, who had been 


encouraging the activity of prostitution, because of being 


indulged in the commission of offence, because of the 


surrounding material, which was available therein in the 


premises, which was raided by the police team and thus 


the proposition floated in para 15, in the aforesaid 


judgment of Suresh Babu (supra), in its strict sense, will 


not have any applicability as far as the facts of the instant 


case are concerned.  


 


25. In a nutshell, it could be summarized that a customer, 


if he is at all to be excluded to be brought within an ambit 


of the Act of 1956, but his exclusion in commission of 


offence would not be when he is an encourager of an act of 
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prostitution himself and for that purpose, its the 


circumstance of each cases explicitly provides ample of 


evidence of his engagement in encouraging of an act of 


prostitution, he would be falling within the ambit of the 


word ‘inducing and inducement’, is specifically for the 


purposes of prostitution, as provided under Section 5 of 


the Act of 1956. Thus, this argument of the learned 


counsel for the applicant, in the context of the Calcutta 


High Court judgment, in the matters of Suresh Babu 


(supra), is not applicable herein. 


 


26. The learned counsel for the applicant, further in 


support of his contention, has referred to various other 


judgments, to oust a customer from an act of prostitution 


in order to bring him within the ambit of being trying him 


for the offences under the Immoral Trafficking (Prevention) 


Act, 1956. Chronologically, he has referred to the following 


judgments, which are being dealt with hereunder. 


 


27. The learned counsel for the applicant has referred to a 


judgment, as it was rendered by the Karnataka High Court 


in the matters of Pravin Rana Vs. State of Karnataka 


by Sanjaynagar Police Station, as reported in 2019 


SCC Online Kar 3067 and particularly he has relied upon 


para 1, 2, 3 & 7 of the said judgment, which are extracted 


hereunder:- 


“1. This petition is filed under S. 482 of CrPC for 
quashing of proceedings of CC No. 2023/2017 
pending on the file of VIII ACMM Court at Bangalore 
City, registered against petitioner (Accused 4) for the 
offence punishable under S. 370 of IPC and Ss. 3, 4, 5 
and 7 of the Immoral Traffic (Prevention) Act, 1956 
(for short ‘ITP Act’). 
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2. Facts in brief which has led to filing of this 
position are as follows: 


On the basis of information received that 
prostitution activities are being carried on at 
premises bearing No. 172, 1st Main Road, AECS 
Layout, Sanjayanagar, Bengaluru, on 23-10-2016 
at about 1.30 p.m., respondent - Sanjayanagar 
Police Station along with decoy, panchas and staff 
members went to the spot and arrested 
petitioner/accused and other accused persons, who 
were customers and produced them before the 
respondent - police by drawing panchanama. On 
the basis of said information, FIR came to be 
registered against five (5) accused persons under 
Ss. 3, 4, 5 and 7 of Immoral Traffic (Prevention) 
Act, 1956, and S. 370 of IPC. 
 
3. It is contended by learned counsel appearing for 


petitioner that even if the case of prosecution is 
accepted, it does not satisfy the ingredients of offence 
urged in FIR against petitioner and there are no 
allegations against petitioner, insofar as, offence 
under S. 370 of IPC. 
 
7. Petitioner herein also similarly placed. The only 
ground on which he has been arraigned as accused in 
CC No. 2023/2017 is that he was present at the place 
where alleged prostitution was being carried on at the 
time of raid was conducted and petitioner was a 
customer. Thus, allegations against petitioner are 
similar and identical to the allegations made against 
accused in Crl.P No. 1959/2017, against whom 
proceedings have been quashed by Coordinate Bench 
as noted hereinabove. The allegations made against 
the petitioner and material collected against petitioner 
do not show the commission of any of the offences 
alleged against him in the FIR and proceedings 
initiated against the petitioner is contrary to the 
decision in the case of Girishchandra v. State by 
Lokayuktha Police reported in ILR 2013 Kar 983, and 
the law laid down in the case of Lalitha 
Kumari v. Government of U.P. reported in (2014) 2 
SCC 1. For both these reasons, proceedings initiated 
against petitioner is liable to be quashed. 
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28. The circumstances under which the said case was 


being tried against the applicant therein was for almost a 


similar set of offences, for which the instant C482 


Application relates to. But, to deal with the facts of that 


case, this Court is agonized to observe, that a professional 


like that of the applicant should understand as to what are 


the facts of a judgment and, what is the ratio. Facts cannot 


be permitted to read as to be a substitute of a ratio, to be 


relied in a proceeding to confuse the issue to be decided by 


the Court based on law. Reference to para 1, 2, 3 and 7 of 


the aforesaid judgment, as extracted above, are 


exclusively the facts involved consideration in the said case 


and not law. 


 


29. Reverting back to para 7 of the said judgment; it was 


a case where the petitioner before the Karnataka High 


Court, had come up with the specific case, that he was not 


engaged in an act of encouraging prostitution, but rather, 


he was incidentally present at the place, where the alleged 


act of prostitution was being carried, when the raid was 


conducted and he contended that at the most he was the 


customer.  


 


30. The judgment of the coordinate Bench of the 


Karnataka High Court, while dealing with the issue while 


placing the applicant Praveen Rana therein in parlance to 


the judgment of the coordinate Bench of Karnataka High 


Court, as rendered in the matters of Crl.P. No. 1959 of 


2017, has observed that the petitioner therein, does not 


show to be involved in commission of the offence as 


alleged against him and thus the proceedings on that 


basis, it was quashed. This judgment, in its para 7, was 
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yet again circumscribed by its own facts and 


circumstances, where the defense was, that though he 


was, present there but was not found to be engaged in an 


act of prostitution.  


 


Secondly, he was extended the benefit of a similar ratio, as 


it was laid down in another matter, as referred to 


hereinabove. But, with all due reverence at my command, 


I am in disagreement with the ratio laid down by the 


Karnataka High Court, though factually being different, it 


has not dealt with the matters from the perspective, nor 


even have researched upon as to whether the presence of 


an applicant at the place of commission of offence of 


prostitution where he was at all engaged in commission of 


offence based upon the evidence and circumstances 


available on record whether it was in augmenting or 


encouraging the activity of prostitution or not, which could 


have brought him to be within the ambit of the provisions 


contained under Section 5 of the Act of 1956, and as per 


the principles laid down by the Calcutta High Court in para 


15 of the judgment in the matters of Suresh Babu (supra). 


 


31. Even otherwise also, para 7 of the aforesaid judgment 


is not a dichotomy of an allegation of commission of 


offence of the applicant of the said case, which has been 


treated to be having semblance with the judgment as 


rendered in Crl. Petition No. 1959 of 2017.  


 


This Court is of the view that, exemption of a customer, to 


be brought within an Act of 1956, could only be when the 


circumstances, evidences, facts and defense taken by the 


victim establishes, that he was not a person who was 
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actually instrumental in encouraging the act of prostitution 


and that being so, this Court is of the opinion, that a 


customer cannot be ousted from the provisions of the Act 


of 1956, merely because of the fact, as argued by the 


learned counsel for the applicant, in the light of the 


provisions contained under the Act of 1956, because an act 


of prostitution cannot be an isolated engagement of an 


opposite sex in the commission of an act of prostitution. 


The presence of a partner of an opposite sex always plays 


an important role in complete commission of offence and in 


the absence of an active opposite partner in commission of 


offence of prostitution. Basically, it will not be possible for 


this Court to bring any act of prostitution, to be pervaded 


in the society and hence this Court is of the view, that 


when under Section 5 of the Act, it uses the word ‘person’ 


by virtue of an amendment, and it simultaneously uses the 


word ‘for the sake of prostitution’, it would be inclusive of 


the customer, for completion of an offence of prostitution.  


 


32. Logically, it would mean that the word ‘sake of 


prostitution’ would hereby denote to a person, who acts as 


a customer or a partner to offence, and, who promotes the 


prostitution, will too be falling to be prosecuted under the 


Act of 1956. 


 


33. The learned counsel for the applicant has referred to 


yet another judgment, as rendered by the Andhra Pradesh 


High Court in the matters of Korada Subrahmanyam Vs. 


The State of Andhra Pradesh, decided in Criminal 


Petition No. 6182 of 2022. The learned counsel for the 


applicant has referred to para Nos. 6, 7 & 8 of the said 


judgment, which are extracted hereunder:- 
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“6. The learned Judge in Padala Venkata Sai Rama 
Reddy while referring to the earlier decisions of this 
Court in Z.Lourdiah Naidu v. State of A.P.1, Goenka 
Sajan Kumar v. the State of A.P.2 as also the decision 
of Hon'ble High Court of Karnataka 2013 (2) ALD (Cri) 
393 = 2014(1) ALT (Cri) 322 (A.P.) 2 2014(2) ALD 
(Cri) 264 = 2015(1) ALT (Cri) 85 (A.P.) at Bengaluru 
in Sri Roopendra Singh v. State of Karnataka3 held 
that continuation of criminal proceedings against the 
petitioner therein, who was present in a brothel house 
at the time of raid by the Police as a customer, or 
fastening with any criminal liability in respect of any 
of the offences for which the charge sheet was filed, 
would amount to abuse of process of law. The 
relevant paras in the said decisions may be extracted 
for ready reference: 


(i) Paragraph Nos.6 and 7 in Z.Lourdiah Naidu: 


"6. Section 4 of the Act would be attracted only if 
a person knowingly lives on the earnings of the 
prostitution of any other person. The activity 
carried out in a given premises will amount to 
prostitution within the meaning of Section 2 of 
the Act only if sexual abuse by exploitation of the 
person is done for commercial purpose. 
 
7. Section 4 of the Act does not punish or make 
the person liable for the acts done by the person 
who is running the brothel house. This Section 
does not make the person, who carries on 
prostitution for her own gain, liable for 
punishment, so also the person who is running 
the said premises. This Section is meant to 
punish those persons who are living on the 
earnings of the prostitute. The said provision 
cannot be invoked for prosecuting the persons 
who visit the said premises. Therefore, the 
ingredients of Sections 3 and 4 of the Act are not 
made out. In that view of the matter, 
continuation of proceedings against the 
petitioners in C.C.No.337 of 2008 on the file of 
the learned Special Judicial Magistrate of First 
Class, Yerramanzil, Hyderabad is nothing but 
abuse of process of Court." 


(ii) Paragraph Nos.4 and 5 in Goenka Sajan Kumar: 
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"4. Section 3 of the Act imposes punishment for 
maintaining a brothel house or allowing premises 
to be used as a brothel house. Section 4 imposes 
penalty for living on the earnings of 
prostitution. Section 5 deals with the 
procurement, inducement or inducing a person 
for the sake of prostitution. Section 6 of the Act 
speaks about detaining a person in the premises 
where prostitution is carried out. 
 
5. None of these sections speak about 
punishment to the customer of a brothel house. 
Admittedly, the petitioner does not fall under the 
provisions of Sections 3 to 7 of the Act, as the 
petitioner was not running a brothel house nor 
did he allow his premises to be used as a brothel 
house. The Criminal Petition No.312 of 2020, 
dated 20.1.2021 petitioner is not alleged to be 
living on the earnings of prostitution. It is also 
not the case of the prosecution that the 
petitioner was procuring, inducing or in dicing 
any person for the sake of prostitution nor is it 
the case of the prosecution that any person was 
earning on the premises where prostitution is 
carried out." 


7. In Criminal Petition No.2156 of 2022, another 
learned Judge following the earlier decisions referred 
to above and the decision in Criminal Petition No.6733 
of 2021, dated 29.11.2021 (Padala Venkata Sai Rama 
Reddy) was pleased to take a similar view in identical 
facts and circumstances and allowed the criminal 
petition quashing the offences registered against the 
petitioner therein. 


8. In the present case, as seen from the charge sheet, 
the petitioner visited the brothel house as a customer 
and in view of the same, and in the light of the above 
stated legal position, he is not liable for prosecution 
for the offences under Sections 3, 4 and 5 of ITP Act. 
In such view of the matter, the Criminal Petition is 
allowed and the proceedings against the petitioner in 
C.C.No.78 of 2020 on the file of the Court of Principal 
Junior Civil Judge, Mangalagiri are hereby quashed. 
Miscellaneous applications, pending if any, shall stand 
closed.” 
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34. By way of a reiteration, this Court once again feels it 


apt to observe, that a judgment cannot be read in 


piecemeal. It has to be logically always to be read with a 


mindset of a Judge, who was then deciding the matter 


after considering the fact of the particular case, because it 


is always the fact of a case, which precede the law.  


 


35. In the instant case of Korada 


Subrahmanyam(supra), we cannot exclude to read para 


3 of the said judgment as per the facts involved therein, 


where in the case the applicant was found to be present in 


a ‘brothel’, and there, he was arrested by the police, where 


he was actually found to be engaged in augmenting the act 


of prostitution, where sexual intercourse was actually 


going on when the raid was conducted. The reference to 


para 6, 7 and 8 of the said judgment, which have been 


extracted above, has only made reference to yet another 


earlier judgment of the said Court as reported in 2013 (2) 


ALD (Cri) 393, Z.Lourdiah Naidu Vs. State of A.P., 


wherein the Hon’ble Court has observed in the matters of 


Sri Roopendra Singh Vs. State of Karnataka as 


decided in Criminal Petition No. 312 of 2020, that the 


implications of Section 4 of the Act of 1956 would be 


attracted, only when a person knowingly engages in an act 


of prostitution and is actually found to be engaged in an 


activity, which augments the business of prostitution and, 


which will ultimately amount to be a sexual abuse by 


exploitation of a person, as it was observed by the Andhra 


Pradesh High Court in the matters of Z. Lourdiah Naidu 


(supra). 
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36. A minor exception has been carved out in the said 


judgment, and that to yet again, without making any 


reverence to the implications of Section 5, the Court has 


observed that fastening of a criminal liability, in respect of 


an offence upon a person, who was present at the place of 


commission of an offence of prostitution, and if ultimately 


his status was found to be as that of a customer, he may 


not be made liable to be prosecuted, but then, this Court is 


of the opinion, that this isolated observations which had 


been made by the Andhra Pradhesh High Court, will not be 


attracted herein, in the instant case, because the Andhra 


Pradesh High Court has not dealt with the aspect, as to 


what would be the impact where a customer, in whose 


absence there cannot be any act of commissioning of 


prostitution, which is prohibited by the Act, could be 


carried on and hence a person, who is instrumental in its 


augmentation, is liable to be prosecuted for the 


commission of offence under Sections 3, 4, 5, 6, 7 of the 


Act of 1956 and particularly, the interpretation in the 


context as given to para 5 of the said judgment, by this 


Court in the aforesaid paragraphs. 


 


37. The learned counsel for the applicant has made 


reference to paras 3, 6, 7, 14, 17, 18, 19 & 23 of yet 


another judgment, as rendered by the High Court of 


Meghalaya in the matters of Shri Sunil Kumar Singha 


Vs. State of Meghalaya and others, as decided in Crl. 


Petn. No. 7 of 2022 with Crl. Petn. No. 8 of 2022. As far as 


para 3, 6 & 7 of the said judgment are concerned, it only 


deals with the facts of the case and not law, because it was 


dealing with the situation and the circumstances under 


which the proceedings under Sections 3 and 4 of the 
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Immoral Traffic (Prevention) Act, 1956 was being carried. 


So far as para 7 of the said judgment is concerned, it was 


dealing with the judgment of the Karnataka High Court, as 


rendered in the case of Pravin Rana (supra), which this 


Court has already considered in the preceding paragraph, 


hence for the sake of brevity, the same is not being 


repeated. 


 


38. The learned counsel for the applicant has particularly 


referred to para 17, 18 & 23 of the said judgment of Shri 


Sunil Kumar Singha (supra). Para 17, was an argument 


extended in the said case from the view point, as to 


whether in accordance with the provisions as contained 


under Section 3(2)(a) of the Act, merely because of the 


fact, that the applicant was caught in a room with a girl, 


can it be said that its occupier too was involved in 


commission of the offence under the said Act of 1956, for 


which they can be prosecuted and the premises itself could 


be treated as to be a brothel?  


 


39. The exception, which has been carved out therein in 


para 17, which has been referred to by the learned counsel 


for the applicant was exclusively limited to the extent of 


dealing with the question, as to what the actual literal 


meaning of brothel would mean. The Court has observed in 


the light of the judgment, as reported in 1982 CrilJ 702, 


Suseela Vs. State, as rendered by the Madras High Court, 


that merely because of the fact, that a boy and girl are 


present in a premises, or they are jointly occupying the 


same, that in itself cannot be construed as to be a brothel. 


In fact, this question was attempted to be clarified by the 


learned counsel for the applicant by referring to para 17, 
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which is of no relevance in the instant case and, rather it 


would be an alien argument, which has been extended by 


the learned counsel for the applicant, which stands  


outside the purview of the instant C482 Application and 


facts too as involved in the instant case.  


 


40. The learned counsel for the applicant has referred to 


para 18 and 19 of the said judgment, which too, was 


almost on a similar situation where the definition of 


‘brothel’, was being considered in the context of a house of 


the female, which was, therein being treated as to be 


“brothel”. 


 


41. The learned counsel for the applicant has particularly 


harped upon in para 23. In fact, para 23 of the said 


judgment of Sunil Kumar Singha(supra), yet again is 


not a law, but it is only a conclusion drawn under the given 


set of facts and circumstances of the case, but once again, 


the Court has not dealt with the entire issue from the 


perspective, that though a place where merely because a 


male and female are found together in a room or a house, 


it may not be a brothel or it may not be automatically 


taken as to be that they are engaged in commission of an 


act of prostitution. But the judgment of the Meghalaya 


High Court doesn’t deals with the facts and circumstances, 


as it existed in the said case, as to whether at all the 


applicant therein, who has been acquitted merely because 


of the fact, that his presence in the house or a room with a 


female will not be a ‘brothel’ and his act will not be a 


‘prostitution’, but the Court has not dealt with in the 


context, as to whether under the evidence involved in the 


said case, the applicant therein was a person who was 
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instrumental in augmenting an act of prostitution, which is 


a condition precedent to bring a person to be prosecuted 


under the Act of 1956, as envisaged by the Calcutta High 


Court’s judgment, which the learned counsel for the 


applicant has relied, particularly, that as contained in para 


15 of the said judgment of Suresh Babu (supra). 


 


42. In order to sum up the arguments, as it has been 


extended by the learned counsel for the applicant, this 


Court is of the view, that if the judgment of Kerala High 


Court itself is taken into consideration, as it was rendered 


in Criminal MC. No. 1398 of 2013, Mathew Vs. State 


of Kerala, primarily, it had formulated the question as to 


whether the customer in a brothel, when the prosecution 


has proceeded against him criminally whether under the 


Immoral Traffic (Prevention) Act, 1956, that was the 


question, which was required to be considered in the said 


case and the judgment of the Kerala High Court, in its 


paras 13, 14 and 15 which are extracted hereunder:- 


“13. Till the year 1987, the words used in the 
first part of section 7(1) were “‘women or girl 
who carries on prostitution…..”. The words 
‘women or girl’ were replaced with the word 
‘person’ with effect from 26-01-1987, indicating 
that even a man can carry on prostitution. Thus 
the words ‘person who carries on prostitution’ in 
section 7(1) of the Act includes the prostitute 
also.  
 
14. The meaning to be ascribed to the words the 
“person with whom such prostitution is carried 
on” is significant for this case. Those words will 
have to be read in conjunction with the definition 
of the word prostitution. The term prostitution is 
defined as sexual exploitation or abuse of 
persons for commercial purposes. Sexual 
exploitation cannot be done singularly. The 
person engaged in the act of exploitation is also 
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a person who falls within the term ‘persons with 
whom such prostitution is carried on’. In other 
words, the person who exploits or abuses the 
prostitute is the person with whom the prostitute 
carries on prostitution. Thus the act of immoral 
traffic cannot be perpetrated or carried on 
without a 'customer'. By using the words 'person 
with whom the prostitution is carried on' in 
section 7(1) of the Act, I am of the considered 
view that the legislature has intended the 
customer also to be brought within the purview 
of the penal provisions.  
 
15. In this context, the purpose of the statute 
cannot be ignored. The Act is intended to be a 
deterrent against and prevent immoral traffic. In 
the absence of the customer falling within the 
penal umbrella of the statute, the objects of the 
enactment can never be achieved. Thus, in my 
considered opinion, the words ‘person with whom 
such prostitution is carried on’ as appearing in 
section 7(1) of the Act will include a ‘customer’.” 


 


43. In the above case, the Court has carved out an 


exception, that till 1987, the definition given therein under 


the Act, included a ‘woman and girl’, who carries a 


prostitution, but due to the subsequent amendment, which 


was carried on 26.11.1987, when it uses the word ‘person’, 


that would be logically read in reference to the provisions 


as contained under sub Section (1) of Section 7 of the Act 


of 1956, to include an act to be an act of prostitution and 


accordingly, while giving an interpretation to it, as to 


whether a customer would be covered by the provisions of 


the Act or not, this Court is in agreement with the ratio laid 


down by the Hon’ble Kerala High Court, relied by the 


applicant, as well as, the ratio laid down in para 14, where 


the Kerala High Court has dealt, with as to how the word 


‘person’ would be actually interpreted, because the word 


‘person’ would be carrying an impact of a common gender 
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and the said splitted interpretation of the word ‘person’, as 


introduced by the amendment of 26.11.1987, will not 


exclude the person, who is present as a customer, and 


who is also instrumental in sexual exploitation, which has 


eventually resulted into a sexual abuse for the purposes of 


commercial activity and once a sexual act, which is taken 


as to be a commercial act, the said commercial act, will 


always have a partner, who would be equally engaged in 


commission of offence and the word ‘person’ it will not be 


read in singular here, but rather it would be read in plural. 


Hence the person, who exploits the personal crises  of a 


female, for exploiting her sexually and being a person 


actively involved in a common act by the two persons, he 


would be brought within the ambit of a ‘person’, as 


introduced by amendment carried on 26.11.1987, and thus 


a person engaged in an act of exploitation, is also a person 


within the term of ‘person’, as amended in the Act, and the 


person who exploits or abuses the prostitute is and would 


be a person with whom the act of prostitution is being 


carried to be a ‘person’, under the definition of the Act, 


who augments the same and rather encourages the 


activity of prostitution and would be falling within the 


domain of Immoral Traffic (Prevention) Act, irrespective of 


the fact, that his status being that of a customer, cannot 


be splitted to be read in isolation to the act, in which he is 


involved and cannot be excluded from the domain of 


person, the word used in the Act. 


 


44. The ultimate analysis, which has been done by the 


Kerala High Court in para 15, is with regard to the 


implications of Section 7(1) of the Act, wherein the Court 


has observed that the person, who is involved in such 
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prostitution being carried, since being a ‘person’, which is 


literally a common gender appearing under Section 11 of 


the Act, would be including a customer too and he cannot 


be excluded from the ambit under the Act of 1956. 


 


45. Almost a similar view has been expressed by the High 


Court of Gujarat, in the matters of Vinod Vs. State of 


Gujarat and Others, as reported in 2017 4GLR 2804, 


wherein the coordinate Bench of the Gujarat High Court, in 


its para 25 to 28 has almost dealt with an akin 


circumstances, as it has been dealt with initially by the 


Calcutta High Court, then by the Kerala High Court as 


referred to hereinabove, and ultimately by the Gujarat 


High Court too, wherein it has been observed in para 25, 


that it is judicially impossible to make out a contrary view 


that a customer at a brothel, is not covered under the 


provisions contained under Section 370 of IPC, because if 


the customer at a brothel is a person, who is supposed to 


receive the victim, he cannot be kept outside the purview 


of Section 370 of IPC. Para 25 to 28 of the said judgment 


are extracted hereunder:- 


“25. I find it extremely difficult to take the view 
that a customer at a brothel is not covered 
within the provision of Section 370 of the Indian 
Penal Code. A customer at a brothel could be 
said to receive the victim. I see no good reason 
why the customer should be kept out of Section 
370 of the Indian Penal Code. 
 
26. However, I should sound a note of caution at 
this stage. I am dealing with a very important 
issue and this judgment may have its own 
implication. At this stage, my attention is drawn 
by Mr. Nanavati, the learned counsel appearing 
for the applicant, to a clarification issued by 
Justice Verma Commission on the intent of 
Section 370 of the Indian Penal Code. 
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27. The clarification was sought in the following 
words: 
 
"Dear Ms. Seshu 
 
The Committee, in its report of January 23, 
2013, proposed certain amendments to Section 
370, IPC, to introduce a definition of the offence 
of 'trafficking' into the IPC and the punishment 
thereof. The Committee also notes that the 
Ministry of Law and Justice, Government of 
India, by way of the Criminal Law (Amendment) 
Ordinance, 2013 ('Ordinance'), dated February 3, 
2013, has amended Section 370 of the IPC in 
terms of the Committee's recommendations. 
 
The Committee, however, notes your 
representation on behalf of the National Network 
of Sex Workers to the effect that the Section 
370, IPC, after being amended by the Ordinance, 
could be misused by police and other 
governmental authorities to harass (i) sex 
workers who engage in prostitution of their own 
volition, and not pursuant to inducement, force 
or coercion, as the amended Section 370 
provides, and (ii) the clients of such sex workers, 
by bringing the act of gratification for a sex 
worker's services under the scope of the 
amended Section 370. 
 
The members of the Committee wish to clarify 
that the thrust of their intention behind 
recommending the amendment to Section 370 
was to protect women and children from being 
trafficked. The Committee has not intended to 
bring within the ambit of the amended Section 
370 sex workers who practice of their own 
volition. It is also clarified that the recast Section 
370 ought not to be interpreted to permit law-
enforcement agencies to harass sex workers who 
undertake activities of their own free will, and 
their clients. The Committee hopes that law 
enforcement agencies will enforce the amended 
Section 370, IPC, in letter and in spirit. 
 
Yours sincerely 
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Abhishek Tewari 
 
Advocate 
 
Counsel to the Committee" 
 
The clarification dated 8th February 2013 reads 
as under: 
 
"This is to express our concern at the ambiguous 
manner in which the term "prostitution " has 
been used in Section 370 IPC of the Verma 
Committee Report. In this section, which deals 
with the offence of Trafficking of Persons, the 
term "exploitation" includes "prostitution" itself. 
This in essence means that "prostitution" will 
now be interpreted as exploitation. This 
problematic formulation has now been 
incorporated into the recently passed Ordinance. 
 
Section 370 IPC criminalizes people in sex work 
since it does not differentiate between "coercive 
prostitution" and prostitution; nor does it talk 
about the "exploitation of prostitution". 
 
Section 370 IPC was introduced to criminalize 
trafficking in persons and by and large uses the 
language of the UN Protocol to Prevent, Suppress 
and Punish Trafficking in Persons Especially 
Women and Children (2000). However, 
comparing the language under both reveals a 
highly significant difference in the definition of 
"exploitation". 
 
- While The UN Protocol which India ratified in 
2011defines "exploitation: as: "Exploitation shall 
include, at a minimum, the exploitation of the 
prostitution of others or other forms of sexual 
exploitation, forced labour or services, slavery or 
practices similar to slavery, servitude or the 
removal of organs;...": 
 
- Under Section 370 IPC "exploitation" is defined 
as: "The expression "exploitation" shall include, 
prostitution or other forms of sexual exploitation, 
forced labour or services, slavery or practices 
similar to slavery, servitude, or the forced 
removal of organs." 
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This significant difference potentially criminalizes 
the practices around sex work. By introducing 
the language of prostitution itself as exploitation, 
the amendment endangers sex workers instead 
of protecting them from sexual exploitation. 
 
The learned members of the Verm a Committee 
will concur that legislative framework that 
criminalizes prostitution as exploitation, drives 
the practice underground and renders the 
already vulnerable sex worker more vulnerable 
to violence, exposure to HIV and deepens the 
lack of legal remedy to redress violence. We also 
draw your attention to the decision of the 
Hon'ble Supreme Court (Cr Ap. 135/2010, 14 
February 2011), where the right to dignity of 
women in prostitution was upheld. 
 
The formulation in the Ordinance is a setback to 
sex workers who are fighting for legal and 
societal recognition of their fundamental rights to 
dignity and pursuit of a livelihood. Instead, 
criminalization, which is the fallout of the 
Ordinance, will create conditions for increased 
abuse of sex workers, especially by the police 
and others in positions of power and authority. 
 
We request you to clarify that your intention was 
not to criminalize the lives of sex-workers but 
rather to criminalize only those who 'exploit the 
prostitution of others' i.e. traffickers in persons. 
We hope that this crucial clarification by the 
Committee will aid Parliament in bringing about 
the necessary changes in the provision so that 
the vulnerable sex worker is protected and not 
made the subject of criminal sanctions." 
 
28. Thus, it appears that Section 370 of the 
Indian Penal Code will have no application in a 
case wherein the sex workers engaged in 
prostitution of their own volition, and not 
pursuant to any inducement, force or coercion. 
This would be a question of fact and a subject 
matter of investigation. It is for the Investigating 
Officer to consider, whether the sex workers had 
engaged themselves in prostitution of their own 
volition or they were victims of sexual 
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exploitation as explained by Section 370 of the 
Indian Penal Code.” 


 


46. Ultimately, in para 28, after making an elaborate 


deliberation up on the impact of Section 370 of IPC, as it 


has been argued by the learned counsel for the applicant 


in the instant case, the ultimate analysis made by the 


Gujarat High Court was, that Section 370 of IPC, will have 


no application in the cases where sex-workers are engaged 


in prostitution in their own volition with their customers. 


While where there is an inducement or force or coercion on 


a female, Section 370 of IPC would be said to be attracted, 


and in order to carve out an exception about the lack of 


willingness or lack of coercion, that has to be decided 


independently by the trial Court and C482 proceedings 


would not be available to decide the aforesaid factual 


aspects, as to whether the customer, who was found 


present in the place of occurrence of an offence, who was 


himself found to be in an awkward situation, where the 


surrounding evidences, as found by the police team itself 


speaks about the incident.  


 


47. All the surrounding circumstances and the level of 


engagement of the applicant are the matters which are to 


be decided by the trial Court after appreciating evidence, 


that cannot be considered in 482 jurisdiction for quashing 


of the proceedings. Hence, I do not find any merit in the 


instant C482 Application, the same is accordingly, 


dismissed. 


 


(Sharad Kumar Sharma, J.) 
      10.08.2023 


Mahinder/ 
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IN THE HIGH COURT OF UTTARAKHAND  
AT NAINITAL 


 
Criminal Misc. Application No.1805 of 2023 


 


Mukhtiyar Singh                            …...Applicant 
Vs. 


 
State of Uttarakhand & another 
        …..Respondents 
 
Present:  
 Mr. Ravi Ranjan, Advocate, for the applicant. 
 Mr. V.K. Jemini, D.A.G, for the State of Uttarakhand/1. 


  
Hon’ble Sharad Kumar Sharma, J (Oral) 


 


  The present applicant has preferred this C482 application 


questioning the summoning order dated 09.12.2022, as it was passed 


by the court of Additional Chief Judicial Magistrate, Haldwani, 


District Nainital, in Criminal Complaint Case No.5406 of 2022, 


“Dinesh Chandra Tiwari Vs. Mukhtiyar Singh”, whereby the present 


applicant has been summoned to be tried for the offence under section 


138 of the Negotiable Instruments Act. 


 


2.  The argument extended by the learned counsel for the 


applicant could be summarized in the following manner:- 


1.He submits that the entire proceedings of the 


Criminal Case No.5406 of 2022, “Dinesh Chandra 


Tiwari Vs. Mukhtiyar Singh” would be bad and 


maliciously oriented because of the fact that the 


entire genesis of the proceedings has been the sale 


deed on which they themselves i.e. the complainants 


have placed reliance and for that purposes he wanted 


to refer to certain excerpts of the sale deed to 


establish his case, that the registration of the 


complaint under section 138 of the NI Act, is 


malafide.  


2. Apart from it, he has also referred to that in the 


complaint if paragraphs 2 and 3 are taken into 


consideration, no offence under section 138 of the 


NI Act, could be said to have been made out owing 
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to the transactions, which has been referred to in the 


complaint, which he has relied during the course of 


the argument.  


3. Lastly, he submits that the summoning 


order, as it has been issued by the court of ACJM, 


Haldwani, District Nainital on 09.12.2022, and 


particularly, he has drawn the attention to the 


contents of paragraph 7, contends that the 


summoning order is without application of mind 


because the court of ACJM, has not considered the 


implications of the pleadings raised in the complaint, 


as well as to the documents, which was filed thereof 


in relation to, as to whether at all the offence under 


section 138 of the NI Act, is made out or not? 


 


3. In order to answer the argument extended by the learned 


counsel for the applicant, this Court will not have any hesitation to 


observe that malafides cannot be an “abstract term” under law. 


Malafides could only be an aspect, which has to be culled out and 


established only after appreciation of the evidence, and not based 


upon the perception of the party.  


 


4. Malafide always engages a logical and analytical determination 


of the facts, as it has been attempted to be carved out by the learned 


counsel for the applicant in view of the sale deed, which has been 


appended by him along with the C482 application. 


 


5. This Court is of the view that since malafides is required to be 


determined by the appreciation of the evidence which could be only 


depending upon the facts and circumstances of the each case, it cannot 


be culled out without scrutinizing the evidence, based on which the 


aspect of the malafide has been argued by the learned counsel for the 


applicant, and this Court is apprehensive to observe, that where in an 


eventuality in any case if evidence is required to be determined, in 
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order to substantiate the argument of the malafides, that would be 


outside the ambit of the scope under section 482 of the CrPC. 


 


6. The attempt made by the learned counsel for the applicant was 


to the contents of paragraph 7, which is alleged that it happens to be 


without application of mind, because the implications of the contents 


of the complaint as referred above and the sale deed has not been 


appropriately appreciated by the court prior to issuance of the 


summoning order dated 09.12.2022. 


 


7. In order to answer this argument extended by the learned 


counsel for the applicant, this Court is of the view that summoning of 


the accused as contemplated under section 190, has been an aspect 


dealt with by the Hon’ble Apex Court in the judgment reported in 


2019 (20) SCC 539, “State of Gujarat Vs. Afroz Mohammed 


Hasanfatta”, wherein, the Court has observed that, that for the 


purposes of issuing summons to an accused person the only basic 


requirement is the satisfaction of the Magistrate regarding the 


sufficiency of the grounds, standard of proof is not required to be 


scrutinized with diligence and precision by the Court prior to the 


issuance of the summoning order because a strict standard of proof is 


not required is only an explicit satisfaction, which the Court has to go 


into prior to issuance of the summoning order. The said aspect has 


been dealt with by the Hon’ble Apex Court in the said judgment in 


paragraph 39, which is extracted hereunder:- 


“39. For issuance of process against the 
accused, it has to be seen only whether 
there is sufficient ground for proceeding 
against the accused. At the stage of issuance 
of process, the Court is not required to 
weigh the evidentiary value of the materials 
on record. The Court must apply its mind to 
the allegations in the charge sheet and the 
evidence produced and satisfy itself that 
there is sufficient ground to proceed against 
the accused. The Court is not to examine 
the merits and demerits of the case and not 
to determine the adequacy of the evidence 
for holding the accused guilty. The Court is 
also not required to embark upon the 
possible defences. Likewise, ‘possible 
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defences’ need not be taken into 
consideration at the time of issuing process 
unless there is an ex- facie defence such as 
a legal bar or if in law the accused is 
not liable.”  


 


8. Almost an akin view has been taken by the Hon’ble Apex Court 


in yet another case as reported in 2015 (3) SCC 427, “Sonu Gupta Vs. 


Deepak Gupta”, which observe that the issuance of the summoning 


process, the matter which will be required to be considered by the 


Magistrate, would be that it should reflect an application of mind only 


with a view to take a cognizance to issue summons to an accused 


person to be tried for the offences, which is complaint of. The said 


aspect has been observed in paragraph 8 of the said judgment, which 


is extracted hereunder:- 


“8. Having considered the details of 
allegations made in the complaint petition, 
the statement of the complainant on solemn 
affirmation as well as materials on which the 
appellant placed reliance which were called 
for by the learned Magistrate, the learned 
Magistrate, in our considered opinion, 
committed no error in summoning the 
accused persons. At the stage of cognizance 
and summoning the Magistrate is required to 
apply his judicial mind only with a view to 
take cognizance of the offence, or, in other 
words, to find out whether prima facie case 
has been made out for summoning the 
accused persons. At this stage, the learned 
Magistrate is not required to consider the 
defence version or materials or arguments 
nor he is required to evaluate the merits of 
the materials or evidence of the complainant, 
because the Magistrate must not undertake 
the exercise to find out at this stage whether 
the materials will lead to conviction or not.” 


 
9. The aforesaid judgment of Sonu Gupta (Supra) too doesn’t 


contemplate and makes a mandate, that the Court while issuing a 


process has to scrutinize the evidence relied by the accused person 


with precision in order to oust himself from the necessity of 


summoning him to be tried for the offences, for which the complaint 


has been registered. 
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10. This is not the scope under section 482 of the CrPC, because a 


simplicitor implication of section 190, is the satisfaction of the court 


itself, which has to justify the summoning of the accused person, 


which is quite explicit from the contents of the impugned order dated 


09.12.2022, and when the observations made in paragraph 7 is 


required to be comparatively scrutinized with the contents of the 


complaint and the sale deed, that in itself will oust the jurisdiction of 


the 482 of the CrPC, as Court is not conducting mini trial.  


 


11. The similar view has been taken by the Hon’ble Apex Court in 


the matters of the “State of Odisha Vs. Pratima Mohanty”, as reported 


in AIR 2022 SC 41, wherein, the Court has observed that at the stage 


when the court is issuing summons, it is only a prima facie 


satisfaction which is to be recorded by the Court and the Court is not 


supposed to conduct a pre trial by appreciating the evidence to justify 


the summoning order. The relevant paragraph 6 and 6.2, of the said 


judgment, is extracted hereunder:- 


“6. At the outset, it is required to be noted that by the 
impugned judgment and order the High Court in exercise 
of its powers under Section 482 Cr.P.C. has quashed the 
criminal proceedings for the offences under Section 13(2) 
read with Section 13(1)(d) of the Act and Section 420 
read with Section 120B IPC. From the impugned 
judgment and order passed by the High Court, it appears 
that the High Court has entered into the merits of the 
allegations and has conducted the minitrial by weighing 
the evidence in detail which, as such, as observed and 
held by this Court in a catena of decisions is wholly 
impermissible. As held by this Court in the case of State 
of Haryana And Ors. vs Ch. Bhajan Lal And Ors., AIR 
1992 SC 604, the powers under Section 482 Cr.P.C. could 
be exercised either to prevent an abuse of process of any 
court and/or otherwise to secure the ends of justice. In the 
said decision this Court had carved out the exceptions to 
the general rule that normally in exercise of powers under 
Section 482 Cr.P.C. the criminal proceedings/FIR should 
not be quashed. Exceptions to the above general rule are 
carved out in para 102 in Bhajan Lal (supra) which reads 
as under: 


“102. In the backdrop of the interpretation of the 
various relevant provisions of the Code under 
Chapter XIV and of the principles of law 
enunciated by this Court in a series of decisions 
relating to the exercise of the extraordinary 
power under Article 226 or the inherent powers 
under Section 482 of the Code which we have 
extracted and reproduced above, we give the 
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following categories of cases by way of 
illustration wherein such power could be 
exercised either to prevent abuse of the process 
of any court or otherwise to secure the ends of 
justice, though it may not be possible to lay 
down any precise, clearly defined and 
sufficiently channelized and inflexible 
guidelines or rigid formulae and to give an 
exhaustive list of myriad kinds of cases wherein 
such power should be exercised. 


(1) Where the allegations made in the first 
information report or the complaint, even if 
they are taken at their face value and 
accepted in their entirety do not prima 
facie constitute any offence or make out a 
case against the accused. 
(2) Where the allegations in the first 
information report and other materials, if 
any, accompanying the FIR do not disclose 
a cognizable offence, justifying an 
investigation by police officers under 
Section 156(1) of the Code except under an 
order of a Magistrate within the purview of 
Section 155(2) of the Code. 
(3) Where the uncontroverted allegations 
made in the FIR or complaint and the 
evidence collected in support of the same 
do not disclose the commission of any 
offence and make out a case against the 
accused. 
(4) Where, the allegations in the FIR do 
not constitute a cognizable offence but 
constitute only a noncognizable 42 PART 
E offence, no investigation is permitted by 
a police officer without an order of a 
Magistrate as contemplated under Section 
155(2) of the Code. 
(5) Where the allegations made in the FIR 
or complaint are so absurd and inherently 
improbable on the basis of which no 
prudent person can ever reach a just 
conclusion that there is sufficient ground 
for proceeding against the accused. 
(6) Where there is an express legal bar 
engrafted in any of the provisions of the 
Code or the concerned Act (under which a 
criminal proceeding is instituted) to the 
institution and continuance of the 
proceedings and/or where there is a 
specific provision in the Code or the 
concerned Act, providing efficacious 
redress for the grievance of the aggrieved 
party. 
(7) Where a criminal proceeding is 
manifestly attended with mala fide and/or 
where the proceeding is maliciously 
instituted with an ulterior motive for 
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wreaking vengeance on the accused and 
with a view to spite him due to private and 
personal grudge.” 


 
6.2 It is trite that the power of quashing should be 
exercised sparingly and with circumspection and in rare 
cases. As per settled proposition of law while examining 
an FIR/complaint quashing of which is sought, the court 
cannot embark upon any enquiry as to the reliability or 
genuineness of allegations made in the FIR/complaint. 
Quashing of a complaint/FIR should be an exception 
rather than any ordinary rule. Normally the criminal 
proceedings should not be quashed in exercise of powers 
under Section 482 Cr.P.C. when after a thorough 
investigation the charge sheet has been filed. At the stage 
of discharge and/or considering the application under 
Section 482 Cr.P.C. the courts are not required to go 
into the merits of the allegations and/or evidence in 
detail as if conducing the minitrial. As held by this 
Court the powers under Section 482 Cr.P.C. is very wide, 
but conferment of wide power requires the court to be 
more cautious. It casts an onerous and more diligent duty 
on the Court.” 


 


12. Since the Hon’ble Apex Court in its quite explicit terms has 


refrained the court exercising the powers under section 482 of CrPC, 


to venture into the evidence, and conduct a pre trial to scrutinize the 


propriety of the summoning order, and particularly, the aspect of the 


malafide as argued by the learned counsel for the applicant. This 


Court is of the view that it will not be a scope to be ventured into 


C482 application, all his contentions pertaining to the malafide of the 


proceedings under section 138 of the NI Act, based upon the 


observation made in the sale deed, as well as, the complaint filed by 


the respondent would be a subject matter to be tried by the court of 


Additional Chief Judicial Magistrate, Haldwani, District Nainital. 


Hence, this Court declines to interfere in this C482 application. The 


same is accordingly dismissed.    


    


      (Sharad Kumar Sharma, J.) 
                                                                       12.09.2023 


NR/ 
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HIGH COURT OF UTTARAKHAND, NAINITAL 


NOTIFICATION 


No.  323/UHC/Admin.A/2023                  Dated: September 20, 2023. 


 In exercise of the powers conferred by the Article 227 (2) of the Constitution of India, 


the High Court of Uttarakhand,  with the approval of Governor of Uttarakhand is pleased to 


make the following amendments in the General Rules (Civil), 1957 in its applications in the 


State of Uttarakhand :- 


1. In General Rules (Civil), 1957, wherever the words ‘Civil Judge’ occur, they shall be 


substituted by the words ‘Civil Judge (Junior Division)’. 


2. In General Rules (Civil), 1957, wherever the words ‘Senior Civil Judge’ occur, they 


shall be substituted by the words ‘Civil Judge (Senior Division)’. 


These amendments shall come into force with immediate effect. 


 By Order of the Court, 


                    Sd/-                    
  (Anuj Kumar Sangal)  


           Registrar General  
 


No. 5278/UHC/Admin.A/2023                             Dated: September 20, 2023.  


Copy forwarded for information and necessary action to:  


1. All the District Judges, State Judiciary, Uttarakhand. 
2. Principal Judge/ Judges, Family Courts, State Judiciary, Uttarakhand.  
3. Principal Secretary, Personnel, Government of Uttarkhand, Dehradun. 
4. Principal Secretary, Legislative & Parliamentary Affairs, Government of Uttarakhand, Dehradun.  
5. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun.  
6. Chairman, Commercial Tax Tribunal, F-6, Nehru Colony, Haridwar Road, Dehradun. 
7. Chairman, State Transport Appellate Tribunal, House of Doctor Poonam Gambhir,Vaidik Kaya Ayurvedic  


Centre, Ist Floor, House No.85/1, Laxmi Road, (Near Favvara Chauk), Dehradun.  
8. Director, Uttarakhand Judicial and Legal Academy, Bhowali, District Nainital.  
9. Legal Advisor to Hon’ble the Governor, Raj Bhawan, Dehradun.  
10. Secretary, Lokayukt, 3/3, Industrial Area, Patel Nagar, Dehradun.  
11. Registrar, State Consumer Disputes Redressal Commission, H.N. 23/16, Circular Road, Dalanwala,       


Dehradun.  
12. Member-Secretary, Uttarakhand State Legal Services Authority, Nainital.  
13. Presiding Officer, Labour Courts, Dehradun, Haridwar and Kashipur, District Udham Singh Nagar.  
14. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital.  
15. Presiding Officer, Food Safety Appellate Tribunal, Dehradun and Haldwani, District Nainital.  
16. Registrar, Public Service Tribunal, Uttarakhand, Dehradun.  
17. Secretary-cum-Registrar, State Level Police Complaint Authority, Dehradun.  
18. Chairman, Permanent Lok Adalat, Dehradun, Haridwar, Nainital and Udham Singh Nagar.  
19. Legal Advisor to Uttarakhand Public Service Commission, Haridwar.  
20. Chairman, Uttarakhand Co-operative Tribunal, Dehradun.  
21. Director, Printing & Stationery, Government Press, Roorkee, District Hardwar for publication of the Notification 


in the next Gazette of the Uttarakhand. 
22. P.P.S. of the Court.  
23. P.S./P.A. to Hon'ble Judges of the Court with request to place the notification for His Lordships’ kind perusal.  
24. Joint Registrar / Deputy Registrars of the Court.  
25. Deputy Registrar (I.T.) of the Court for uploading the notification on the official website of High Court.  
26. Librarian of the Court with the direction that the above amendment be incorporated in all the relevant books 


immediately.   
27. Joint PPS/ Head PS/ I/c Head Bench Secretary.  
28. P.S. to Registrar General. 
29. All the Assistant Registrars/Section Officers of the Court.  
30. Guard file.  


          By order 
 


 
Joint Registrar-II 


 


 








HIGH COURT OF UTTARAKHAND, NAINITAL 


NOTIFICATION 


No.   324 /UHC/Admin.A/2023                   Dated: September 20, 2023. 


 In exercise of the powers conferred by the Article 227 (2) of the Constitution of India, 


the High Court of Uttarakhand,  with the approval of Governor of Uttarakhand is pleased to 


make the following amendments in the General Rules (Criminal), 1977 in its applications in 


the State of Uttarakhand :- 


1. In General Rules (Criminal), 1977, wherever the words ‘Civil Judge’ occur, they shall 


be substituted by the words ‘Civil Judge (Junior Division)’. 


2. In General Rules (Criminal), 1977, wherever the words ‘Senior Civil Judge’ occur, they 


shall be substituted by the words ‘Civil Judge (Senior Division)’. 


These amendments shall come into force with immediate effect. 


 By Order of the Court, 


           Sd/-                
  (Anuj Kumar Sangal)  


           Registrar General  
 


No.  5279 /UHC/Admin.A/2023                             Dated: September  20, 2023.  


Copy forwarded for information and necessary action to:  


1. All the District Judges, State Judiciary, Uttarakhand. 
2. Principal Judge/ Judges, Family Courts, State Judiciary, Uttarakhand.  
3. Principal Secretary, Personnel, Government of Uttarkhand, Dehradun. 
4. Principal Secretary, Legislative & Parliamentary Affairs, Government of Uttarakhand, Dehradun.  
5. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun.  
6. Chairman, Commercial Tax Tribunal, F-6, Nehru Colony, Haridwar Road, Dehradun. 
7. Chairman, State Transport Appellate Tribunal, House of Doctor Poonam Gambhir,Vaidik Kaya Ayurvedic  


Centre, Ist Floor, House No.85/1, Laxmi Road, (Near Favvara Chauk), Dehradun.  
8. Director, Uttarakhand Judicial and Legal Academy, Bhowali, District Nainital.  
9. Legal Advisor to Hon’ble the Governor, Raj Bhawan, Dehradun.  
10. Secretary, Lokayukt, 3/3, Industrial Area, Patel Nagar, Dehradun.  
11. Registrar, State Consumer Disputes Redressal Commission, H.N. 23/16, Circular Road, Dalanwala,       


Dehradun.  
12. Member-Secretary, Uttarakhand State Legal Services Authority, Nainital.  
13. Presiding Officer, Labour Courts, Dehradun, Haridwar and Kashipur, District Udham Singh Nagar.  
14. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital.  
15. Presiding Officer, Food Safety Appellate Tribunal, Dehradun and Haldwani, District Nainital.  
16. Registrar, Public Service Tribunal, Uttarakhand, Dehradun.  
17. Secretary-cum-Registrar, State Level Police Complaint Authority, Dehradun.  
18. Chairman, Permanent Lok Adalat, Dehradun, Haridwar, Nainital and Udham Singh Nagar.  
19. Legal Advisor to Uttarakhand Public Service Commission, Haridwar.  
20. Chairman, Uttarakhand Co-operative Tribunal, Dehradun.  
21. Director, Printing & Stationery, Government Press, Roorkee, District Hardwar for publication of the Notification 


in the next Gazette of the Uttarakhand. 
22. P.P.S. of the Court.  
23. P.S./P.A. to Hon'ble Judges of the Court with request to place the notification for His Lordships’ kind perusal.  
24. Joint Registrar / Deputy Registrars of the Court.  
25. Deputy Registrar (I.T.) of the Court for uploading the notification on the official website of High Court.  
26. Librarian of the Court with the direction that the above amendment be incorporated in all the relevant books 


immediately.   
27. Joint PPS/ Head PS/ I/c Head Bench Secretary.  
28. P.S. to Registrar General. 
29. All the Assistant Registrars/Section Officers of the Court.  
30. Guard file.  


          By order 
 


 
Joint Registrar-II 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 
NOTIFICATION 


DATED: NAINITAL: SEPTEMBER 21, 2023 
 


No.325/UHC/Admin.A-II/2023 


  Shri Neeraj Kumar, the then Chief Judicial Magistrate, Uttarkashi, who was placed under 


suspension vide Office-Memorandum No. 45/XIV-a/53/Admin.A/2012 dated November 01, 2020,  and 


has been reinstated vide Office-Memorandum No. 87/UHC/Admin.A-II/2023 dated September 21, 2023, 


is hereby posted as Civil Judge (Sr. Div.), Bageshwar, in the vacant Court, with immediate effect.  
 


By Order of the Court, 
                                                                                                                        


 Sd/- 


      (Anuj Kumar Sangal) 
                                                                                                                                     Registrar General 


 


No.5323/UHC/Admin.A-2/Transf.-Posting/2023                                                                    Dated: Sept.21, 2023 


1. P.P.S. to Hon’ble the Chief Justice for information and to place it before His Lordship. 


2. P.S./P.A. to Hon’ble Judges of the Court with the request to place the notification for kind perusal of Hon’ble Judges. 


3. P.S. to Registrar General.  


4. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun for information.  


5. Secretary, Legislative, & Parliamentary Affairs, Govt. of Uttarakhand, Dehradun for information.  


6. Secretary (Personnel), Government of Uttarakhand, Dehradun for information. 


7. All the District Judges of the District Judiciary for information. 


8. Principal Judge, Family Court, Dehradun and Judges, Family Courts of the State for information. 


9. Director, Uttarakhand Judicial & Legal Academy, Bhowali, District Nainital for information.  


10. Member-Secretary, Uttarakhand State Legal Services Authority, ADR Building, High Court Campus, Nainital for 
information.  


11. Accountant General, Uttarakhand, Mahalekhakar Bhawan, Kaulagarh, Dehradun for information.  


12. Legal Advisor to H.E. the Governor of Uttarakhand for information. 


13. Chairman, Commercial Tax Tribunal, Uttarakhand, Dehradun for information.  


14. Chairman, State Transport Appellate Tribunal, Dehradun for information.  


15. Legal Advisor to Public Service Commission, Uttarakhand, Haridwar for information.  


16. Registrar, Public Service Tribunal, Uttarakhand, Dehradun for information.  


17. Registrar, Consumer Dispute Redressal Commission, Uttarakhand, Dehradun for information.  


18. Presiding Officer (s), Labour Court, Dehradun, Haridwar and Kashipur, District U.S. Nagar for information.  


19. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital for information. 


20. Presiding Officer (s) Food Safety Appellate Tribunals, Dehradun and Haldwani, District Nainital for information.  


21. All the Registrars of the Court for information.  


22. OSD/CPC of the Court.  


23. Secretary, HCLSC, Nainital. 


24. Director, Government Press, Uttarakhand, Industrial Area, Ramnagar, Roorkee-247667, District Hardwar for 
Publication of the Notification in the next issue of the Gazette of Uttarakhand and also to furnish copy of Gazette to 
this Court.  


25. Director, Directorate of Treasuries, Pension & Entitlements, Uttarakhand, 23- Laxmi Road, Dalanwala, Dehradun for 
information and necessary action.  


26. Deputy Registrar (Accounts) of the Court for information.  


27. Chief Treasury Officer, Uttarkashi & Bageshwar. 


28. Deputy Registrar (IT), High Court of Uttarakhand, Nainital for uploading the notification on the website of the Court. 


29. Assistant Registrar (Vigilance) of the Court for information.  


30. Guard File/ Assistant concerned. 


                                                                                                                                                                                 Assistant Registrar                                                                                                                                  
                                                                                                                                                                                     Admin.A-2 








HIGH COURT OF UTTARAKHAND  


AT NAINITAL 


 


CORRIGENDUM  


 


No. 327/UHC/Admin.B/XVII-98/2011              Dated: 21.09.2023 


 


In the Notification No. 348/UHC/Admin.B/XVII-98/2011 and 


349/UHC/Admin.B/XVII-98/2011 dated 17.11.2022, the words, “By Order of 


Hon’ble the Chief Justice” be read as “By Order of Hon’ble Court”. 


2. The rest of the contents of these two notifications shall remain 


unchanged.   


                     By Order of Hon’ble Court 


 


                Sd/- 


  (Anuj Kumar Sangal) 


                 Registrar General 


 


No. 5330/UHC/Admin.B/XVII-98/2011              Dated: 21.09.2023 


Copy to:  


1. P.P.S. to Hon’ble the Chief Justice with a request to place the same before 


His Lordship for kind perusal. 


2. PS/PA to Hon’ble Judges with a request to place the same before Their 


Lordships for kind perusal. 


3. P.S. attached with the Registrar General. 


4. Principal Secretary, Law-cum-L.R., Government of Uttarakhand. 


5. All District and Sessions Judges of State Judiciary for information. 


6. All Principal Judge/ Judge, Family Court for information. 


7. Director, Uttarakhand Judicial and Legal Academy. 


8. Member Secretary, Uttarakhand State Legal Services Committee. 


9. All the Registrars of this Hon’ble Court. 


10. Member Secretary, High Court Legal Services Committee. 


11. Joint Registrars / Deputy Registrars / Assistant Registrars / Section Officers 


of this Hon’ble Court. 


12. Librarian. 


13. Computer Section, with a request to upload it on the official website of the 


High Court. 


14. Guard file.     


     Sd/- 


    Deputy Registrar 


                 Admin.B 


 








                                                                                                                                                                Page 1 of 2 


 


HIGH COURT OF UTTARAKHAND AT NAINITAL 
NOTIFICATION 


DATED: NAINITAL: SEPTEMBER 21, 2023 
 


No.328/UHC/Admin.A-II/2023 


  The Government of Uttarakhand has issued Notification/Retirement No. 424/xxx(4)/2023-


04(06)/2019 dated September 21, 2023 for Compulsory Retirement of following officers of Higher 


Judicial Service Cadre forthwith, under Rule 25 A of the Uttarakhand Higher Judicial Service Rules, 


2004 (amended time to time).  


S.No.  Name of the officer  Present Posting  


1. Shri Rajendra Joshi       Presiding Officer, Labour Court, Haridwar 
2. Shri Shamsher Ali          


 
Presiding Officer, Labour Court, Kashipur (U.S. Nagar) 


3. Shri Seash Chandra     
  


4th Addl. District & Sessions Judge, Dehradun 


 


The said notification reads as under: 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


                                                                                       By Order of Hon’ble the Chief Justice, 
  Sd/- 
                                                                                                                      (Anuj Kumar Sangal) 
                                                                                                                         Registrar General 
 


No.5334/UHC/Compulsory Retirement/Admin.A-2/2023                                              Dated:  Sept.       , 2023 


1. P.P.S. to Hon’ble the Chief Justice for information and to place it before His Lordship. 


2. P.S./P.A. to Hon’ble Judges of the Court with the request to place the notification for kind perusal of Hon’ble Judges. 


3. P.S. to Registrar General.  


4. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun for information.  


5. Secretary, Legislative, & Parliamentary Affairs, Govt. of Uttarakhand, Dehradun for information.  


6. Secretary (Personnel), Government of Uttarakhand, Dehradun for information. 


7. All the District Judges of the District Judiciary for information. 


8. Principal Judge, Family Court, Dehradun and Judges, Family Courts of the State for information. 


9. Director, Uttarakhand Judicial & Legal Academy, Bhowali, District Nainital for information.  


10. Member-Secretary, Uttarakhand State Legal Services Authority, ADR Building, High Court Campus, Nainital for 
information.  


“foRrh; gLr iqfLRkdk] [k.M&2] Hkkx 2 ls 4 esa fn;s x;s v|kof/kd la”kksf/kr ewy fu;e&56 ds [k.M ¼x½ ds 


vf/kdkjksa dk iz;ksx djrs gq, rFkk mRRkjk[k.M mPPkrj U;kf;d lsok fu;ekoyh] 2004 ¼;Fkkla”kks/kr 2016½ ds 
fu;e 25 d esa fu/kkZfjr O;oLFkk ds vk/kkj ij Jh jkT;iky us yksdfgr es vkns”k fn;k gS fd fuEufyf[kr 
U;kf;d vf/kdkjhx.k bl vkns”k ds tkjh gksus ds fnukad ds vijkUg~ ls lsokfuòRr gks tk;saxsa rFkk rhu ekg dh 
vof/k ds fy, og mlh nj ij vius osru vkSj HkRrs] ;fn dksbZ gksa] dh /kujkf”k ds cjkcj /ku ds nkosnkj gksaxs 
ftl nj ij og mudks viuh lsokfuo`fRr ls Bhd iwoZ ik jgs Fks% & 


Ø0 
Lk0 


vf/kdkjh dk uke tUe frfFk orZeku in ,oa dk;ZHkkj 


1- Jh jktsUnz tks”kh 
Shri Rajendra Joshi       


05-06-1966 ihBklhu vf/kdkjh] Je U;k;ky; gfj}kj 
Presiding Officer, Labour Court, Haridwar 


2- Jh “ke”ksj vyh 
Shri Shamsher Ali          


14-08-1973 ihBklhu vf/kdkjh] Je U;k;ky; dk”khiqj 
Presiding Officer, Labour Court, Kashipur 


3- Jh “ks’k pUnz 
Shri Seash Chandra     


15-06-1973 prqFkZ vfrfjDr ftyk ,oa l= U;k;k/kh”k 
4th Addl. District & Sessions Judge, Dehradun 


                                                


                                                   jkT;iky dh vkKk ls] 


                                                                     ¼”kSys”k cxkSyh½ 


                                                                       lfpo”  
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11. Accountant General, Uttarakhand, Mahalekhakar Bhawan, Kaulagarh, Dehradun for information.  


12. Legal Advisor to H.E. the Governor of Uttarakhand for information. 


13. Chairman, Commercial Tax Tribunal, Uttarakhand, Dehradun for information.  


14. Chairman, State Transport Appellate Tribunal, Dehradun for information.  


15. Legal Advisor to Public Service Commission, Uttarakhand, Haridwar for information.  


16. Registrar, Public Service Tribunal, Uttarakhand, Dehradun for information.  


17. Registrar, Consumer Dispute Redressal Commission, Uttarakhand, Dehradun for information.  


18. Presiding Officer (s), Labour Court, Dehradun, Haridwar and Kashipur, District U.S. Nagar for information.  


19. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital for information. 


20. Presiding Officer (s) Food Safety Appellate Tribunals, Dehradun and Haldwani, District Nainital for information.  


21. All the Registrars of the Court for information.  


22. OSD/CPC of the Court.  


23. Secretary, HCLSC, Nainital. 


24. Director, Government Press, Uttarakhand, Industrial Area, Ramnagar, Roorkee-247667, District Hardwar for 
Publication of the Notification in the next issue of the Gazette of Uttarakhand and also to furnish copy of Gazette to 
this Court.  


25. Director, Directorate of Treasuries, Pension & Entitlements, Uttarakhand, 23- Laxmi Road, Dalanwala, Dehradun for 
information and necessary action.  


26. Deputy Registrar (Accounts) of the Court for information.  


27. Chief Treasury Officer, Dehradun, Haridwar and Udham Singh Nagar.  


28. Deputy Registrar (IT), High Court of Uttarakhand, Nainital for uploading the notification on the website of the Court. 


29. Assistant Registrar (Vigilance) of the Court for information.  


30. Guard File/ Assistant concerned. 


                                                                                                                                                                                 Assistant Registrar                                                                                                                                  
                                                                                                                                                                                     Admin.A-2 
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 HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


Writ Petition (Criminal) No. 184 of 2023 
 
 


Naeem Ahmad                      .......Petitioner 
 


Versus 
          
State of Uttarakhand  and others   ….Respondents 
 
 
Present:  


Mr. Harshpal Sekhon, Advocate for the petitioner. 
Mr. Lalit Miglani, A.G.A. for the State. 
 


 
JUDGEMENT 


 
Hon’ble Ravindra Maithani, J.(Oral) 
 


  By means of instant writ petition, the petitioner 


seeks quashing of the FIR No. 38 of 2023, dated 


16.01.2023, under Sections 420, 467, 468, 471 IPC, Police 


Station Jaspur, District Udham Singh Nagar. 


 


2.  Heard learned counsel for the parties and 


perused the record. 


 


3.  According to the FIR, the respondent no.3, the 


informant had given an application for inquiry of the caste 


certificate of the petitioner. The District Magistrate 


constituted a District Level Scrutiny Committee, which 


revealed that, in fact, the petitioner had forged the 


documents, so as to procure the residential certificate. 
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4.  Learned counsel for the petitioner would submit 


that earlier also, the informant had given an application for 


lodging of FIR on the same grounds against the petitioner. 


On that application, the then District Magistrate, Udham 


Singh Nagar conducted an inquiry and by an order dated 


26.06.2018, directed that the first information report may 


be lodged against the petitioner. Based on the direction 


dated 26.06.2018 of the District Magistrate, Udham Singh 


Nagar, FIR No. 177 of 2018, under Sections 420, 467, 468, 


471 IPC was registered at Police Station Jaspur, District 


Udham Singh Nagar, against the petitioner on the same 


grounds. Meanwhile, the order dated 26.06.2018, passed by 


the District Magistrate, Udham Singh Nagar was challenged 


by the petitioner in Writ Petition (M/S) No. 2030 of 2018, 


Naeem Ahmad Vs. State of Uttarakhand and others (“the 


first petition”). The first petition was decided on 07.06.2022. 


It was allowed. The Court observed as hereunder:- 


“On this short premise only, the writ petition is 


allowed. The impugned orders dated 26.06.2018, 


passed by the District Magistrate, and the order 


dated 06.07.2018, passed by respondent Nos. 3 & 4, 


and the consequential order passed thereof 


cancelling the caste and domicile certificates, would 


stand quashed. The writ petition would stand 


allowed. 


But, allowing of the writ petition would be 


without prejudice to the rights of the respondent 


no.2, that in case if at all he entails to take an action 
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on the complaint submitted by respondent No.5, he 


would first notice the petitioner, supply him a copy of 


the complaint in order to enable him to submit his 


reply, its veracity and then after hearing the 


petitioner if any decision is required to be taken, he 


may do so only after providing opportunity of hearing 


to the petitioner. 


Subject to the aforesaid, the writ petition 


stands allowed.” 


 


 


5.  It is further the case of the petitioner that 


thereafter, the petitioner challenged the FIR No. 177 of 


2018, lodged at Police Station Jaspur, District Udham 


Singh Nagar by the informant against the petitioner in Writ 


Petition (Criminal) No. 1391 of 2018, Naeem Ahmad Vs. 


State of Uttarakhand and others (“the second petition”). In 


view of the order dated 07.06.2022, passed in the first 


petition, the second petition was allowed on 01.12.2022, 


but while doing so, the Court had granted liberty to the 


department to take such legal action against the petitioner, 


as  is permissible under the law, if there are new facts. 


 


6.  According to the State, after order dated 


01.12.2022, passed in the second petition, an inquiry was 


conducted and thereafter, FIR in the instant case has been 


lodged, which is as per law. 
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7.  Learned counsel for the petitioner would submit 


that in the second petition, this Court had granted liberty to 


the department observing “however, based on new facts, the 


department is at liberty to take such legal action against the 


petitioner, as is permissible under the law.” It is argued that 


the second FIR has not been lodged by the department, 


instead it has been lodged by the informant, which is not as 


per law. 


 


8.  On the other hand, learned State counsel would 


submit that the order dated 26.06.2018 was quashed by 


this Court in the first petition. Thereafter, the department 


conducted an inquiry, of which notice was given to the 


petitioner and that Scrutiny Committee on 30.11.2022 


concluded that the petitioner had prepared forged 


documents. Thereafter, FIR in the instant case has been 


lodged. Based on this report, the informant had lodged the 


report.  


 


9.  Learned State counsel would submit that there is 


nothing wrong with the FIR. It is as per direction of this 


Court. Learned State counsel would also submit that after 


the inquiry, the informant had no other option except to 


lodge the report which he did. Therefore, no interference is 


warranted. 
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10.  A larger question may perhaps not require 


deliberation in this petition. The larger question is as to 


whether a person may lodge a report of cognizable offence? 


Unless the Code of Criminal Procedure, 1973 (“the Code”) 


bars or makes specific provision, commission of cognizable 


offence may be reported by any person to the Police, based 


on which, FIR under Section 154 of the Code may be lodged 


and investigation proceeds.  


 


11.  But, instant case is slightly different. Initially, it 


is the informant, who had given a report against the 


petitioner to the District Magistrate, Udham Singh Nagar. 


The District Magistrate, Udham Singh Nagar on that report 


given by the informant, had conducted inquiry and post 


conducting an inquiry, he directed for lodging of the FIR on 


26.06.2018. This order dated 26.06.2018 was challenged by 


the petitioner in the first petition, which was allowed on 


07.06.2022. 


 


12.  Be it noted that in the first petition, the Court 


has mainly considered the fact that the petitioner was not 


heard in the inquiry, based on which directions were given 


by the District Magistrate, Udham Singh Nagar on 


26.06.2018 for lodging of the FIR. Therefore, the Court in 


the first petition, on 07.06.2022 had directed that the 
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District Magistrate, if intends to take any action on the 


complaint filed by the informant, he would first notice the 


petitioner and supply him the copy of the complaint, so as 


to enable him to file his reply and thereafter, after hearing 


the petitioner, if any decision is to be taken, another 


opportunity of hearing would be provided to the petitioner. 


This order dated 07.06.2022 has already been quoted 


hereinabove. 


 


13.  The order dated 07.06.2022 passed in the first 


petition, makes it explicitly clear that liberty was given to 


the District Magistrate, Udham Singh Nagar to whom the 


informant had given a complaint. The liberty was given in 


the following manner:- 


(i) If the District Magistrate, Udham Singh 


Nagar intends to take any action on the 


complaint filed by the informant, he would 


issue notice to the petitioner, so as to 


enable him to file his reply. 


(ii) Thereafter, the District Magistrate, Udham 


Singh Nagar shall proceed to hear the 


petitioner. 


(iii) After hearing the petitioner, if the District 


Magistrate, Udham Singh Nagar decides to 


take any action, it can only be done after 
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affording an opportunity of hearing to the 


petitioner. 


 


14.  The informant may not be permitted to nullify the 


order dated 07.06.2022 passed in the first petition. Now, 


this argument cannot be entertained that if FIR discloses 


cognizable offence, it has to be lodged and the right of the 


informant could not be closed by this Court by way of 


passing order dated 07.06.2022 in the first petition. 


 


15.  On the complaint of the informant, an action was 


taken by the District Magistrate, Udham Singh Nagar on 


26.06.2018 for lodging of the FIR. As stated, that order had 


already been quashed. Based on that order 26.06.2018, an 


FIR had been lodged, which has subsequently been 


quashed in the second petition by an order dated 


01.12.2022, keeping in view the order passed in the first 


petition. 


 


16.  The District Magistrate, Udham Singh Nagar was 


granted liberty to proceed in the matter, in a particular 


manner by this Court on 07.06.2022, while disposing of the 


first petition. The action could have been taken in that 


manner and not in any other manner. 
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17.  The District Magistrate, Udham Singh Nagar did 


conduct an inquiry. The Scrutiny Committee has submitted 


its report, which is on record, which admits that forgery was  


committed by the petitioner. As per order dated 07.06.2022 


passed in the first petition, if the District Magistrate wanted 


to take any action it was incumbent upon him to afford 


another opportunity of hearing to the petitioner and 


thereafter, take an action, as he deems fit. This has not 


been done. Therefore, this Court is of the view that if 


instant FIR, at the instance of the petitioner is permitted to 


continue,  it would be in defiance to the direction  this 


Court passed in the first petition on 07.06.2022. It is 


admitted that, in fact, in the first petition, the informant 


was party. He was aware as to what directions have been 


given by the Court in the first petition. Accordingly, this 


Court is of the view that instant FIR deserves to be 


quashed. Accordingly, the petition deserves to be allowed. 


 


18.  The writ petition is allowed.  


 


19.  The impugned FIR is quashed. 


 


20.   However, the Court still keeps it open to the 


District Magistrate, Udham Singh Nagar to follow the 
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directions dated 07.06.2022 passed in the first petition if he 


intends to take any action in the matter. 


 


 


 (Ravindra Maithani, J.) 
                             16.08.2023      


Jitendra 
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Reserved 
HIGH COURT OF UTTARAKHAND AT NAINITAL 


 
 
 
 


Writ Petition (M/S) No. 1004 of 2008 
 
Rahat Yaar Khan and another   


….....Petitioners  
Versus 


        
State of Uttarakhand and others   


                  ….….Respondents  
 
 
Present : 


Mr. Vijay Bhatt, Advocate for the petitioners. 
Mr. J.P. Joshi, Additional Advocate General for the State. 
Mr. V.K. Kaparuwan, Central Government Standing Counsel for the Union 
of India. 


  
 


Judgment 
 
Hon’ble Ravindra Maithani, J. 


  


  The challenge in this petition is made to the order 


dated 04.12.2007 passed by the respondent no. 


4/Custodian, Enemy Property for India (“CEPI”). By this 


order, the CEPI required the District Magistrate, Udham 


Singh Nagar under Section 8 of the Enemy Property Act, 


1968 (“the EP Act”) to take into possession, manage, 


preserve a part of property mentioned therein and 


consequential orders.   


FACTS 


The Petitioners 


2.  The petitioners’ case is as follows:- 
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(i) The petitioners are Bhumidhar Tenure 


Holders of about 10 acre land situated in 


Village Darau, Tehsil Kichha, District 


Udham Singh Nagar being Plot Nos. 1052 


Min, 1152, 1157, 1111, 1112, 1113, 1114, 


1119, 1120 Ka, 1121, 1122, 1123, 1124, 


1153, 1154, 1155, 1156, 1166 and 1241 


(“the disputed property”). The father of the 


petitioners late Sri Abdul Wahid Khan along 


with his two brothers was in cultivatory 


possession of the disputed property. A case 


No. 50/90-91, under Section 9-A (2) of the 


Uttarakhand Consolidation of Holdings Act, 


1953 (“the CH Act”) (“the case”) was initiated 


and vide order dated 26.06.1991, the 


Consolidation Officer, Khatima, Camp 


Kichha rejected the objection of the State 


that the disputed property is an evacuee 


property and further directions were issued 


that the disputed property may be entered 


in the name of the father of the petitioners 


along with his brothers.  


(ii) The order dated 26.06.2021 passed in the 


case was challenged in appeal under 


Section 11 of the CH Act before the 
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Settlement Officer, who allowed the appeal 


on 20.05.1993 and set aside the order dated 


26.06.1991 passed in the case.   


(iii) The father of the petitioners moved a 


revision under Section 48 of the CH Act, 


which was registered as Revision No. 52/59 


of 1992-93, Abdul Wahid Khan vs. Habib 


Yar Khan and others (“the revision”). It was 


allowed on 15.12.1993 and the order of the 


Settlement Officer dated 26.06.1991 passed 


in the case was upheld.  


(iv) A writ petition i.e. Civil Writ Petition No. 


2326 of 1994, Sahadat Yar Khan v. Deputy 


Director of Consolidation, Nainital and 


others, was preferred by Sahadat Yaar 


Khan, son of Sri Abdul Sayeed Khan against 


the father of the petitioners, in the High 


Court of Judicature at Allahabad, in which 


on 17.01.1994, status quo order was 


passed. This writ petition, after transfer to 


this Court was registered as Writ Petition 


(M/S) No. 815 of 2001 (“the first petition”). 


The first petition was pending, when the 


present writ petition was filed. 
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(v) The father of the petitioners died on 


16.01.1994. Thereafter, the names of the 


petitioners being sons, legal heirs and 


successors of late Sri Abdul Wahid Khan 


were mutated in the revenue records. The 


petitioners are in continuous cultivation 


and in possession of the disputed property.  


(vi) On 04.12.2007, by the impugned order, the 


respondent no. 4 directed the District 


Magistrate, Udham Singh Nagar to take 


control of the dispute property. 


3.  It is the case of the petitioners that they were 


legal heirs of the deceased Abdul Wahid Khan. The State 


had objected in a proceeding under the CH Act that the 


disputed property is an evacuee property; initially on 


26.06.1991, the claim of the father of the petitioners was 


upheld and the State’s objection with regard to evacuee 


property has been rejected and that order has attained 


finality; it was not disturbed when the petition was filed; 


therefore, the order taking into custody of the disputed 


property is bad in the eyes of law, which deserves to be set 


aside. 
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THE RESPONDENT NOS. 1, 2, 3 & 5 


4.  Respondent nos. 1, 2, 3 & 5 filed their counter 


affidavit. It has been the consistent claim of respondent 


nos. 1, 2, 3 & 5 that the disputed property was recorded in 


the name of Abdul Sayeed Khan, Abdul Wahid Khan and 


Abdul Sadiq Khan, out of which 1/3rd share of it was owned 


by Abdul Sayeed Khan; during the period of division of 


India and Pakistan, Adbul Sayeed Khan left India and 


settled in Pakistan; his 1/3rd share in the disputed property 


was declared as evacuee property and, accordingly, it was 


vested in the custodian under the provisions of the 


Administration of Evacuee Property Act, 1950 (“Evacuee 


Property Act”).  


5.  In paragraph 4 of its counter affidavit, the 


respondent no. 3, the then District Magistrate, Udham 


Singh Nagar stated these facts. Paragraph 4 of the counter 


affidavit dated 03.11.2008 reads as under:- 


“4. That the contents of para no. 2 of this writ 


petition as stated are not at all admitted hence 


denied, where as in fact the total area of 9-956 


hects. of land of Khata No.-1 and Khata No. 21 


situate in village Darau was recorded in the names 


of Abdul Sayeed Khan, Abdul Wahid Khan sons of 


Sri Abdul Azeez Khan and Sadiq Khan S/o Sri 


Mohammad Alikhan and out of which 1/3 share of 


the said land was owned by Sri Abdul Sayeed Khan 


and during the period of division of India and 
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Pakistan Sri Abdul Sayeed Khan has after leaving 


India settled in Pakistan as such his 1/3 share 


of the above said land was declared as evacuee 


property and accordingly the said land vested in 


custodian under the provisions of 


Administration of Evacuee Property Act, 1950 


as it is provided under section 5 of Enemy Property 


Act that the supervision of the evacuee property 


always remains in the control of its custodian 


hence the contention of the petitioners saying that 


they are Bhumidhars of the land bearing plot nos. 


1052Min, 1152, 1157, 1111, 1112, 1113, 1114, 


1119, 1120 ka, 1121, 1122, 1123, 1124, 1153, 


1154, 115, 1156, 1166, 1241 situated in village 


Darau, Tehsil Kichha District – Udham Singh Nagar 


is not at all tenable, as in fact the said property was 


owned by Sri Abdul Sayeed Khan, however, the said 


property could not have been recorded in the 


names of petitioners due to being declared as 


evacuee property, therefore the order passed by the 


Consolidation Officer in this regard is illegal order 


and also barred by section 48(A) of U.P. 


Consolidation of Holdings Act. That as per section 


26(A) of U.P. Zamindari Abolition & Land Reforms 


Act, 1950 as also prevalent in Uttarakhand the 


literal meaning of custodian of evacuee property 


will be same as provided under Evacuee Property 


Act, 1950.” 


(emphasis supplied) 


6.  It has also been the contention of respondent 


nos. 1, 2, 3 & 5 that the consolidation authority has no 


right to pass orders in respect of evacuee property, as it is 


barred under Section 48-A of the CH Act. This has further 


been reiterated by respondent nos. 1, 2, 3 & 5 in their 
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supplementary counter affidavit dated 08.12.2020, which is 


filed on behalf of these respondents by Tehsildar, Kichha, 


District Udham Singh Nagar. In paragraphs 5 and 7 of this 


supplementary counter affidavit, these contentions have 


been narrated. They are as follows:- 


“5. That the contents of para nos. 3 of the 


supplementary affidavit are not admitted as 


wrongly submitted by the petitioner hence denied. 


It is further submitted that before the partition of 


India, the disputed property continued to be in the 


ownership of Abdul Sayeed and after its 


partition the disputed property became evacuee 


property as Abdul Sayeed had gone to Pakistan, 


as such the Consolidation Officer had no right 


to hear on the disputed property nor he was 


having any right to give judgment thereon, 


therefore the order dated 26.06.1991 is not a 


correct order and thus not admitted and by passing 


such order no statutory right could accrue to the 


petitioner.  


7. That the contention of the petitioner as raised 


by him in para 5 of supplementary affidavit saying 


that the disputed property has not been declared as 


evacuee property is wrongly submitted by the 


petitioner hence denied as in fact the Ministry of 


Home of Government of India as well the 


custody officer of Evacuee property of India 


have accordingly declared the disputed property 


to be evacuee property, however, rest of the 


contents of this para need no comments as these 


are matters of record. It is further necessary to be 


added here that after being declared the disputed 


property as evacuee property by the Ministry of 


Government of India as well by the custody officer 
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of Evacuee Property of India, the said property has 


been entered in the extract of Khatauni bearing its 


Fasli Year 1426 to 1431 Fasli is being filed herewith 


and is marked as Annexure No. 1 to this affidavit.” 


(emphasis supplied) 


7.  In one of its additional supplementary counter 


affidavits dated 21.09.2021, the respondent nos. 1, 2, 3 & 5 


have filed certain documents with regard to the disputed 


property. 


THE RESPONDENT NO. 4 


8.  The respondent no. 4, the CEPI, in his counter 


affidavit dated 15.11.2021 has refuted the claim of the 


petitioners on the following terms:- 


(i) In terms of the Government of India’s 


Notification bearing Nos. 12/2/65-E.pty, 


dated 10.09.1965 and 11/09/1965, all 


properties in India, moveable and 


immovable, belonging to or held by or 


managed on behalf of all Pakastani 


nationals automatically came to vest in the 


Custodian of Enemy Property for India, in 


exercise of the powers conferred by sub-rule 


(1) of 133-V of the Defence of India Rules, 


1962 (“DI Rules, 1962”). 
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(ii) The concepts of evacuee property and 


enemy property are different concepts. The 


evacuee property is regulated by the 


Evacuee Property Act, 1950 and all the 


evacuee properties are managed by and 


under the custody of the State Government, 


whereas enemy property is regulated by the 


EP Act as amended by the Enemy Property 


(Amendment and Validation) Act, 2017, and 


all the enemy properties are managed by 


and under the custody of the Central 


Government.  


(iii) The CEPI is statutorily entrusted with the 


management, control and preservation of 


the enemy properties vested in him. 


(iv) The impugned order dated 04.02.2007 has 


been passed under Section 8 of the EP Act. 


The property once vested will always remain 


enemy property and cannot be divested 


except by the order of the Central 


Government on the representation of the 


aggrieved party under Section 18 of the EP 


Act.  
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9.  In para 9 of its counter affidavit, the respondent 


no. 4 has stated that after Abdul Sayeed Khan migrated to 


Pakistan, “the rights in favour of the enemy property are 


created instantly a person migrated to Pakistan”. Para 9 


of the counter affidavit filed on behalf of the respondent no. 


4 reads as hereunder:- 


“9. That the land was jointly owned and was in 


possession of 3 brothers, namely, Shri Abdul Wahid 


Khan, Shri Abdul Sayeed Khan and Shri Abdul Hasib 


Khan. Mere mutation of record in favour of the Petitioners 


does not entitle them to be the owners of the property. At 


the outset, it is equally important to mention that the 


property in question is vested with answering Respondent 


on the day Shri Abdul Sayeed migrated to Pakistan. The 


rights in favour of enemy property are created 


instantly a person migrated to Pakistan.” 


(emphasis supplied) 


10.  Pleadings have extensively been exchanged 


between the parties. 


ARGUMENTS 


THE PETITIONERS 


11.  Learned counsel for the petitioners would submit 


that by order dated 26.06.1991, passed in the case, the 


father of the petitioners had already been held as the 


original owner of the disputed property. The claim of the 


State that the property is an evacuee property, has not been 
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accepted in the case. Learned counsel for the petitioners 


also raised the following points in his submission:- 


(i) The order dated 26.06.1991 has been 


challenged at multiple levels and it has been 


upheld in revision on 15.12.1993. This 


order dated 15.12.1993 passed in the 


revision was challenged in the first petition, 


which was dismissed and in that 


eventuality, it is argued that the order dated 


26.06.1991 passed by the consolidation 


authority in the case has attained finality, 


by which the name of the petitioners’ father 


was recorded in the revenue record and the 


claim of the State was denied treating the 


disputed property as evacuee property. 


(ii) An order under Section 8 of the EP Act may 


be passed only with regard to the properties, 


which are vested in the custodian. It is 


argued that there is no separate order by 


which the disputed property has ever been 


vested in the custodian. 


(iii) A property may first vest under the DI 


Rules, 1962 in the CEPI, but such an order 
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has not been passed in the instant case; it 


has not been shown by the respondents. 


THE RESPONDENT NOS. 1, 2, 3 & 5 


12.  On behalf the State of Uttarakhand, Mr. J.P. 


Joshi, learned Additional Advocate General would submit 


that by Notification dated 10.09.1965, all movable and 


immovable properties belonging to Pakistan nationals would 


vest in the CEPI. It is argued that this notification has been 


general, by virtue of which the disputed property in the 


instant case has also vested in the CEPI. Learned Additional 


Advocate General would also raise the following 


submissions :- 


(i) Abdul Sayeed Khan had gone to Pakistan 


some time in the year 1961 or 1962. 


(ii) The disputed property is enemy property 


under Rule 133 (1) (b) of the DI Rules, 1962.  


(iii) The impugned order dated 04.12.2007 is 


valid.  


(iv) A writ petition is not maintainable to 


challenge the impugned order, because 


against any order passed under the EP Act, 


a representation to the Central Government 
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may be made under Section 18 of it and 


thereafter under Section 18(C) of the EP Act, 


an appeal to the High Court may be 


maintained. It is argued that the provisions 


of the EP Act have overriding effect in view 


of Section 22 of the EP Act; in view of it, a 


writ petition may not be entertained. 


THE RESPONDENT NO. 4 


13.  Learned counsel for the respondent no. 4 adopts 


the arguments as advanced on behalf of the State. 


DISCUSSION AND CONCLUSION 


14.  In order to meet certain contingencies of war, the 


EP Act was enacted in the year 1968. The statement of 


objects and reasons of the EP Act makes it abundantly clear 


as to what was the need to enact such law. It reads as 


hereunder:-  


“An Act to provide for the continued vesting 


of enemy property vested in the Custodian of 


Enemy Property for India under the Defence of 


India Rules, 1962 and the Defence of India Rules, 


1971, and for matters connected therewith.” 


15.  The EP Act has, in fact, gone wide range of 


amendments in the year 2017. The EP Act as stood prior to 
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2017 had come up for interpretation before the Hon’ble 


Supreme Court in the case of Union of India and another v. 


Raja Mohammed Amir Mohammad, AIR 2005 SC 4383. The 


provisions of the EP Act as then stood were interpreted in 


the case of Raja Mohammed (supra), particularly, the 


Hon’ble Supreme Court took note of the provisions of 


Section 2(b) & (c), 6, 8, 13 and 18 of the EP Act and 


observed that “A reading of Section 18 makes it evident 


that enemy property is not permanently vested in the 


Custodian and divesting the Custodian of such property 


is contemplated.” In this case, the Hon’ble Supreme Court 


observed as hereunder:- 


“19. A conjoint reading of Sections 6, 8 and 18 of 


the Act indicates that the enemy subject due to the 


vesting of his property in the Custodian is not divested of 


his right, title and interest in the property. The vesting in 


the Custodian is limited to the extent of possession, 


management and control over the property temporarily. 


This position was not disputed before us by the learned 


counsel appearing for the appellant. The object of the 


Enemy Property Act is to prevent a subject of an enemy 


State from carrying on business and trading in the 


property situated in India. It is, therefore, contemplated 


that temporary vesting of the property takes place in the 


Custodian so that the property till such time as it is 


enemy property cannot be used for such purpose.”. 


16.  In fact, in the case of Raja Mohammed (supra), 


the enemy property was inherited by a citizen of India. A 


question arose as to whether after inheritance can the said 
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property be still termed as enemy property? The answer was 


in negative. In para 20, the Hon’ble Supreme Court posed a 


question and in para 21 replied it as follows:- 


“21. It is not in dispute that the respondent was 


born in India and is an Indian citizen. His late father 


migrated to Pakistan in the year 1957 and became a 


citizen of Pakistan. After the breaking of the hostilities 


between India and Pakistan in the year 1965 the property 


of his father located in India got vested in the Custodian. 


After the coming into force of the Enemy Property Act in 


the year 1968 the properties of the late Raja continued to 


be vested with the Custodian till he died on 14-10-1973 


in London. After the death of his father the 


respondent who is a citizen of India inherited the 


property being the sole heir and successor of his 


father. Can he be termed as enemy or enemy subject 


within the meaning of Section 2(b) or can the 


property of an Indian citizen be termed as enemy 


property within the meaning of Section 2(c)? The 


answer is an emphatic ‘No’. The definition of enemy 


provided under Section 2(b) excludes citizens of India 


as an enemy, or enemy subject or enemy firm. Under 


the circumstances, the respondent who was born in 


India and his Indian citizenship not being in question 


cannot by any stretch of imagination be held to be 


enemy or enemy subject under Section 2(b). Similarly, 


under Section 2(c) the property belonging to an Indian 


could not be termed as an enemy property.” 


(emphasis supplied) 


17.  After the judgment in the case of Raja 


Mohammed (supra), as stated, in the year 2017 wide range 


of amendments were made in the EP Act. The statement of 
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object and reasons speaks of such changes. It reads as 


follows:- 


“Statement of Objects and Reasons of 


Amendment Act 3 of 2017. – The Enemy Property 


Act, 1968 was enacted on the 20th August, 1968 to, 


inter alia, provide for the continued vesting of 


enemy property vested in the Custodian of Enemy 


Property for India under the Defence of India Rules, 


1962 and for matters connected therewith. 


2. Of late, there have been various judgments 


by various courts that have adversely affected the 


powers of the Custodian and the Government of 


India as provided under the Enemy Property Act, 


1968. In view of such interpretation by various 


courts, the Custodian is finding it difficult to 


sustain his actions under the Enemy Property Act, 


1968. 


3. in the above circumstances, it has 


become necessary to amend the Enemy Property 


Act, 1968, inter alia, to clarify the legislative 


intention with retrospective effect providing –  


(a) that the definition of “enemy” and 


“enemy subject” shall include the legal heir and 


successor of an enemy, whether a citizen of India or 


a citizen of a country which is not an enemy and 


also include the succeeding firm of an enemy firm 


in the definition of “enemy firm” irrespective of the 


nationality of its members or partners; 


(b) that the enemy property shall continue 


to vest in the Custodian even if the enemy of enemy 


subject or enemy firm ceases to be enemy due to 


death, extinction, winding up of business or change 


of nationality or that the legal heir or successor is a 
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citizen of India or a citizen of a country which is not 


an enemy; 


(c) that the enemy property shall continue to 


vest in the Custodian with all rights, title or interest 


in the property and the Custodian shall preserve 


the same till it is disposed of by the Custodian, with 


the prior approval of the Central Government, in 


accordance with the provisions of this Act; 


(d) that the Custodian shall, after making 


such inquiry as he deems necessary, declare that 


the property of the enemy or the enemy subject or 


the enemy firm vest in him under the aforesaid Act 


and issue a certificate to that effect which would be 


evidence of the facts stated therein; 


(e) that the law of succession or any 


custom or usage governing succession shall not 


apply in relation to enemy property; 


(f) that no enemy or enemy subject or 


enemy firm shall have any right and shall never be 


deemed to have any right to transfer any property 


vested in the Custodian and any transfer of such 


property shall be void; 


(g) that the Custodian, with prior approval 


of the Central Government, may dispose of the 


enemy properties vested in him in accordance with 


the provisions of the said Act and for this purpose 


the Central Government may issue such directions 


to the Custodian which shall be binding upon him; 


(h) that the Central Government may 


transfer the property vested in the Custodian which 


was not an enemy property to the person who has 


been aggrieved by the vesting order issued by the 


Custodian. 


2023:UHC:7242







 18 


4. In order to have speedy and effective eviction of 


unauthorized occupants from the enemy property under the 


Custodian, it is proposed to amend the Public Premises 


(Eviction of Unauthorized Occupants) Act, 1971 so as to declare 


the Custodian and Assistant Custodian of Enemy Property 


appointed under the Enemy Property Act, 1968 as “Estate 


Officer” in respect of the enemy properties. 


5. As Parliament was not in session and an urgent 


legislation was required to be made, the President promulgated 


the Enemy Property (Amendment and Validation) Ordinance, 


2016 on the 7th January, 2016. 


6. The Bill seeks to replace the aforesaid Ordinance.”       


18.  There is a purpose to reproduce the statement of 


objects and reasons. The definition of “an enemy” or “an 


enemy subject” as contained in the initial EP Act under 


Section 2(b) of the EP Act has gone tremendous change 


after 2017. Now, after amendment, it reads as hereunder1 :- 


“2. Definitions. – In this Act, unless the context 


otherwise requires, - 


(b) “enemy” or “enemy subject” or “enemy firm” 


means a person or country who or which was an 


enemy, an enemy subject including his legal heir 


and successor whether or not a citizen of India     


or the citizen of a country which is not an enemy or  


__________________________________________________ 


1. Prior to amendment Section 2(b) was as follows: 


“2.(b) “enemy” or “enemy subject” or “enemy firm” means a 
person or country who or which was an enemy, an enemy subject 
or an enemy firm, as the case may be, under the Defence of India 
Act, 1962 and the Defence of India Rules, 1962 or the Defence of 
India Act, 1971 and the defence of India Rules, 1971 but does not 
include a citizen of India;” 
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the enemy, enemy subject or his legal heir and 


successor who has changed his nationality or an 


enemy firm, including its succeeding firm whether 


or not partners or members of such succeeding 


firm are citizens of India or the citizen of a country 


which is not an enemy or such firm which has 


changed its nationality, as the case may be, under 


the Defence of India Act, 1962, and the Defence of 


India Rules, 1962 or the Defence of India Act, 1971 


(42 of 1971) and the Defence of India Rules, 1971, 


but does not include a citizen of India other than 


those citizens of India, being the legal heir and 


successor of the “enemy” or “enemy subject” or 


“enemy firm”; 


Explanation I. – For the purposes of this 


clause, the expression “does not include a citizen of 


India” shall exclude and shall always be deemed to 


have been excluded those citizens of India, who are 


or have been the legal heir and successor of an 


“enemy” or an “enemy subject” or an “enemy firm” 


which or who has ceased to be an enemy due to 


death, extinction, winding up of business or change 


of nationality or that the legal heir and successor is 


a citizen of India or the citizen of a country which is 


not an enemy. 


Explanation 2. – For the purposes of this 


clause, it is hereby clarified that nothing contained 


in this Act shall affect any right of the legal heir 


and successor referred to in this clause (not being 


inconsistent to the provisions of this Act) which 


have been conferred upon him any other law for the 


time being in force.”  
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19.  Followed by it, Section 6 of the EP Act was also 


amended. It now reads as hereunder2 :- 


“6. Prohibition to transfer any property vested 


in Custodian by an enemy, enemy subject or 


enemy firm. – (1) No enemy or enemy subject or 


enemy firm shall have any right and shall never be 


deemed to have any right to transfer any property 


vested in the Custodian under this Act, whether 


before or after the commencement of this Act and 


any transfer of such property shall be void and 


shall always be deemed to have been void. 


(2) Where any property vested in the 


custodian under this Act had been transferred, 


before the commencement of the Enemy Property 


(Amendment and Validation) Act, 2017, by an 


enemy or enemy subject or enemy firm and such 


transfer has been declared, by an order, made by 


the Central Government to be void, and the 


property had been vested or deemed to have been 


vested in the Custodian by virtue of the said order 


made under Section 6, as it stood before its 


substitution by Section 6 of the Enemy Property 


(Amendment   and   Validation)   Act,   2017   such  


__________________________________________________ 


2. Prior to amendment, Section 6 of the EP Act read as follows: 


“6. Transfer of property vested in Custodian by enemy or enemy 


subject or enemy firm.—Where any property vested in the Custodian 


under this Act has been transferred, whether before or after the 


commencement of this Act, by an enemy or an enemy subject or an 


enemy firm and where it appears to the Central Government that such 


transfer is injurious to the public interest or was made with a view to 


evading or defeating the vesting of the property in the Custodian, then, 


the Central Government may, after giving a reasonable opportunity to 


the transferee to be heard in the matter, by order, declare such transfer 


to be void and on the making of such order, the property shall continue 


to vest or be deemed to vest in the Custodian.” 
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property shall, notwithstanding anything contained 


in any judgment, decree or order of any court, 


tribunal or other authority, continue to vest or to 


be deemed to have been vested in the Custodian 


and no person (including an enemy or enemy 


subject or enemy firm) shall have any right or 


deemed to have any right (including all rights, titles 


and interests or any benefit arising out of such 


property) over he said property vested or deemed to 


have been vested in the Custodian.”        


20.  Section 18 of the EP Act is another provision, 


which has also undergone changes in the year 2017. It 


reads as hereunder3 :- 


“18. Transfer of property vested as enemy 


property in certain cases.—The Central 


Government may, on receipt of a representation 


from a person, aggrieved by an order vesting a 


property as enemy property in the Custodian within 


a period of thirty days from the date of receipt of 


such order or from the date of its publication in the 


Official Gazette, whichever is earlier and after giving 


a reasonable opportunity of being heard, if it is of 


the  opinion  that  any enemy property vested in the  


__________________________________________________ 


3. Prior to amendment, Section 18 of the EP Act read as 


follows:- 


“18. Divesting of enemy property vested in the 


Custodian.—The Central Government may, by general or special 


order, direct that any enemy property vested in the Custodian under 


this Act and remaining with him shall be divested from him and be 


returned, in such manner as may be prescribed, to the owner thereof 


or to such other person as may be specified in the direction and 


thereupon such property shall cease to vest in the Custodian and 


shall revest in such owner or other person.” 
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Custodian under this Act and remaining with him 


was not an enemy property, it may by general or 


special order, direct the Custodian that such 


property vested as enemy property in the Custodian 


may be transferred to the person from whom such 


property was acquired and vested in the 


Custodian.” 


21.  A bare perusal of above amendment makes it 


abundantly clear that post judgment in the case of Raja 


Mohammed (supra), the definition of “enemy” or “enemy 


subject” under Section 2 (b) of the EP Act has gone vast 


changes. Now, it includes the “legal heir and successor” of 


enemy, whether a citizen of India or not. Earlier, it was 


not the position. 


22.  Prior to amendment in the year 2017, the 


definition of “enemy” had excluded citizens of India, as was 


discussed in the case of Raja Mohammed (supra). Not only 


this, prior to amendment in the year 2017, as per Section 6 


of the EP Act, any property vested in the Custodian under 


the provisions of the EP Act, if transferred before or after 


commencement of the EP Act by enemy or enemy subject, 


etc., then the Central Government may after giving a 


reasonable opportunity declare such transfer to be void. 


But, now after amendment, such transfer is declared void 


and shall always be deemed to have been void. Now the 
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interference of the Central Government has been removed 


for that purpose.  


23.  The disputed property was claimed by the father 


of the petitioners in a proceeding under Section 9-A (2) of 


the CH Act and by the judgment and order dated 


26.06.1991 passed in the case, it was directed that the 


disputed property be entered in the name of the petitioners’ 


father. 


24.  In the case, the State had taken objection an 


objection that the disputed property is an evacuee property. 


It had been the case of the father of the petitioners, in the 


case, that Abdul Wahid Khan had transferred the disputed 


property in favour of the father of the petitioners. It was 


held in the case that :- 


(i) The disputed property had been in the 


possession of the father of the petitioners 


prior to abolition of zamindari.  


(ii) Abdul Sayed Khan, the brother of the father 


of the petitioners had transferred his rights 


in the disputed property in favour of the 


father of the petitioners on 27.12.1950 by a 


deed. (The deed is SA 1 of the supplementary 
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affidavit dated 01.06.2018 of the petitioner 


no. 1 Rahat Yar Khan); and 


(iii) The father of the petitioner had been paying 


land revenue of the disputed property, which 


he produced and filed in the court. 


25.  As stated, finally the judgment dated 26.06.1991 


was put to challenge in WPMS No. 815 of 2001, Sahadat 


Yar Khan v. Deputy Director of Consolidation and others. 


On 18.05.2022, none appeared in WPMS No. 815 of 2001. 


The Court on that date, observed as hereunder: 


“In that eventuality, since none has put in 


appearance on behalf of the petitioner, to recall the 


order dismissing the writ petition in WPMS No 815 


of 2001, in default, would be deemed to have been 


affirmed, and in that eventuality, the rights which 


has flown to the predecessor of the present 


petitioner as a consequence of the culmination of 


the proceeding under Section 9 (A)(2) of the 


Consolidation Act, which was the subject matter of 


the writ petition being WPMS No. 815 of 2001, 


would be deemed to be have finalized qua the 


petitioner. 


In that eventuality, in WPMS No. 815 of 


2001, no independent order is required to be 


passed as the petitioner or his successor have not 


appeared to get the order dated 21.07.2018 


recalled.” 
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26.  The judgment dated 26.06.2021, passed in the 


case, has been upheld uptil this Court. It had attained 


finality. The question is what would be the impact of the 


amendment, which was made in the EP Act post judgment 


dated 26.06.1991 passed in the case? If the law is changed, 


can it affect the judgment of a case, which had finally 


decided the rights inter se the parties? 


27.  The order dated 18.05.2022 passed in WPMS No. 


815 of 2001, as quoted hereinbefore, categorically affirms 


that the order dated 26.06.2021 has been upheld and 


attained finality uptil this Court. Now the question is what 


would be the effect of changes made in the EP Act in the 


year 2017 or what is the impact of the communication 


dated 04.12.2007 and 06.06.2008.  


28.  A substantive law may not be retrospective 


unless specifically so provided. In the case of Beghar 


Foundation through its Secretary and another v. Justice 


K.S. Puttaswamy (Retired) and others, (2021) 3 SCC 1, the 


Hon’ble Supreme Court, inter alia, observed that “We 


hasten to add that change in the law or subsequent 


decision/judgment of a coordinate or larger Bench by 


itself cannot be regarded as a ground for review. The 


review petitions are accordingly dismissed.” 
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29.  In the case of Topcem India and others v. Union 


of India and others, 2021 SCC OnLine Gau 1047, the 


Hon’ble Gauhati High Court, on the subject, took note of 


the judgment of the Hon’ble Supreme Court and in paras 


55, 56, 57 observed as hereunder:- 


“Binding effect of a judgment and principle of 


res judicata 


55. It is also not disputed that in respect of 


the some of the petitioners since the refunds were 


not granted, writ petitions were filed before this 


court and this court by orders on different dates 


held that the petitioners were entitled to refunds 


claimed in terms of the judgment of the Apex Court 


in “SRD Nutrients (P.) Ltd.” (supra). There is no 


appeal or review filed in respect of these orders also 


which have been since attained finality. 


Accordingly, the refunds which were granted by the 


Department were pursuant to judicial proceedings 


before the Apex Court and/or the Gauhati High 


Court, the refunds sanctioned/released were on the 


basis of orders passed by the Apex Court and/or 


the Gauhati High Court. Consequently, once a 


judgment or judicial order is passed by a Court of 


law against the Department, the remedy available 


to the Department is by way of an appeal to a 


higher Court or review. Since, the review filed 


before the Supreme Court were dismissed and since 


no further appeal and/or review was passed 


against the different orders passed by the Gauhati 


High Court, the lis between the parties, namely, the 


petitioners and the Department of Central Excise 


has attained finality in respect of the issues which 


are now sought to be reopened by way of the 


demand-cum-show cause notice impugned in the 


present proceedings. Such a procedure sought to 
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be invoked by the Department is completely alien in 


law as established by the constitution as well as the 


law laid down by the Apex Court in a catena of 


judgments. 


56. In this context, it will be relevant to refer 


to meaning ascribed to a “judgment” by the Apex 


Court 


“2. Generally speaking, a 


judgment adjudicates on the rights of 


the parties as they existed before the 


suit in which it was obtained. A 


judgment is an affirmation of a relation 


between a particular predicate and a 


particular subject. So, in law, it is the 


affirmation by the law of the legal 


consequences attending a proved or 


admitted state of facts. Its declaratory, 


determinative and adjudicatory 


function is its distinctive 


characteristics. Its recording gives an 


official certification to a pre-existing 


relation or establishes a new one on 


pre-existing grounds. It is always a 


declaration that a liability, recognized 


as within the jural sphere, does or does 


not exist.” 


 
57. From the judgment of the Apex Court 


discussed above, it is evident that a “Judgment” 


decides the rights between the parties to a lis. Once 


a Court renders a judgment on the issues viz-a-viz 


the rights of the parties, such a judgment can only 


be re-visited by the established judicial norms, 


namely, a review or an appeal or revision in some 


cases. Unless, the findings of a Court arrived at by 


way of legal proceeding is sought to be reopened in 


the manner discussed above, the operative portions 


in the judgment viz-a-viz parties will attain finality. 


A subsequent change in law arrived at by a Court 
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by way of the separate judicial proceeding, wherein 


the earlier law laid down has been held to be not a 


good law or that the earlier law will cease to have 


precedential value, will not ipso facto reverse the 


position of the party viz-a-viz their rights which 


were declared and concluded by way of an earlier 


judicial proceedings”. 


30.  In the case of Hitendra Vishnu Thakur and 


others v. State of Maharashtra and others, (1994) 4 SCC 


602, the Hon’ble Supreme Court summed up the ambit and 


scope of an Amending Act and its retrospective operation as 


follows:- 


“26…………. 


(i) A statute which affects substantive rights 


is presumed to be prospective in operation unless 


made retrospective, either expressly or by 


necessary intendment, whereas a statute which 


merely affects procedure, unless such a 


construction is textually impossible, is presumed to 


be retrospective in its application, should not be 


given an extended meaning and should be strictly 


confined to its clearly defined limits. 


(ii) Law relating to forum and limitation is 


procedural in nature, whereas law relating to right 


of action and right of appeal even though remedial 


is substantive in nature. 


(iii) Every litigant has a vested right in 


substantive law but no such right exists in 


procedural law. 


(iv) A procedural statute should not generally 


speaking be applied retrospectively where the result 


would be to create new disabilities or obligations or 


to impose new duties in respect of transactions 


already accomplished. 
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(v) A statute which not only changes the 


procedure but also creates new rights and liabilities 


shall be construed to be prospective in operation, 


unless otherwise provided, either expressly or by 


necessary implication.” 


31.  In the case of S.T. Sadiq v. State of Kerala and 


others, (2015) 4 SCC 400, the Hon’ble Supreme Court 


discussed the effect of change of law in a judgment, which 


has been pronounced prior to such change in law. The 


Hon’ble Supreme Court observed that “It is settled law by 


a catena of decisions of this Court that the legislature 


cannot directly annul a judgment of a court.”  In para 13 


and 14, the Hon’ble Supreme Court observed as 


hereunder:- 


“13. It is settled law by a catena of decisions of this 


Court that the legislature cannot directly annul a 


judgment of a court. The legislative function 


consists in “making” law (see Article 245 of the 


Constitution) and not in “declaring” what the law 


shall be (see Article 141 of the Constitution). If the 


legislature were at liberty to annul judgments of 


courts, the ghost of bills of attainder will revisit us 


to enable legislatures to pass legislative judgments 


on matters which are inter partes. Interestingly, in 


England, the last such bill of attainder passing a 


legislative judgment [R. v. Fenwick, (1696) How 13 


St Tr 538] against a man called Fenwick was 


passed as far back as in 1696. A century later, the 


US Constitution expressly outlawed bills of 


attainder (see Article 1 Section 9). 
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14. It is for this reason that our Constitution 


permits a legislature to make laws retrospectively 


which may alter the law as it stood when a decision 


was arrived at. It is in this limited circumstance 


that a legislature may alter the very basis of a 


decision given by a court, and if an appeal or other 


proceeding be pending, enable the Court to apply 


the law retrospectively so made which would then 


change the very basis of the earlier decision so that 


it would no longer hold good. However, if such is 


not the case then legislation which trenches upon 


the judicial power must necessarily be declared to 


be unconstitutional.” 


32.  The Hon’ble Supreme Court in the case of S.T. 


Sadiq (supra), in para 21, last sentence, observed that “It is 


clear, therefore, that Section 6 directly seeks to upset a 


final judgment inter partes and is bad on this count and 


is thus declared unconstitutional”.  


33.  The judgment dated 26.06.1991 passed in the 


case, as discussed hereinabove, has attained finality uptil 


this Court, which in so many words have been so declared 


by this Court in WPMS No. 815 of 2001, Sahadat Yar Khan 


v. Deputy Director of Consolidation and others, as quoted 


hereinabove.  Therefore, any change in law subsequent to 


the judgment dated 26.06.1991 will not affect the binding 


effect of the judgment dated 26.06.1991, which had settled 


the rights of the fathers of the petitioners and thereafter 


that of the petitioners. In fact, as stated, the State of U.P. 


had filed objections in the case claiming the property as 
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evacuee property, but the court had held in the case on 


26.06.1991 that the father of the petitioners is the owners 


of the property and directions for mutation in his name was 


passed. Accordingly, the disputed property has been 


entered in the name of the petitioner’s father and thereafter 


the petitioners in the revenue records. They became the 


owners. Subsequent impugned orders dated 04.12.2007, 


30.05.2008 and 06.06.2008 cannot upset the judgment 


dated 06.06.2008 passed in the case.  


34.  This is another aspect of the matter. The 


question is as to whether the disputed property in the case 


is enemy property and further as to whether the property 


has ever been vested in CEPI under Rule 133-V of the DI 


Rules, 1962.  


35.  Rule 133-V of the DI Rules, 1962 reads as 


follows:- 


“133-V. Collection of debts of enemy firm 


and custody of property. – (1) With a view to 


preventing the payment of moneys to an enemy 


firm and preserving enemy property, the Central 


Government may appoint a Custodian of Enemy 


Property for India and one or more Deputy 


Custodians and Assistant Custodians of Enemy 


Property for such local areas as may be prescribed 


and may by order: 
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(a) require the payment to the prescribed 


custodian of money which would but for 


these rules be payable to or for the benefit 


of an enemy firm; or which would but for 


the provisions of Rule 133-Q and Rule 


133-T be payable to any other person and 


upon such payment the said money shall 


be deemed to be property vested in the 


prescribed custodian’ 


(b) vest, or provide for and regulate the 


vesting, in the prescribed custodian such 


enemy property as may be prescribed; 


(c) vest in the prescribed custodian the right 


to transfer such other enemy property as 


may be prescribed, being enemy property 


which has not been, and is not required 


by the order to be, vested in the 


custodian: 


(d) confer and impose on the custodian and 


on any other person such rights, powers, 


duties and liabilities as may be prescribed 


as respects- 


(i) property which has been or 


is required to be, vested in 


a custodian by or under 


the order, 


(ii) property of which the right 


of transfer has been, or is 


required to be, so vested, 


(iii) any other enemy property 


which has not been, and is 


not required to be, so 


vested, 
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(iv) money which has been, or 


is by the order required to 


be, paid to a custodian; 


…………………………………………………………………


…………………………………………………………………


………………………………………………………………..” 


36.  Along with the counter affidavit, the respondent 


no. 4 has filed Government of India notification dated 


10.09.1965. It reads as follows:- 


“No. 12/2/65-E.pty- In exercise of the powers 


conferred by sub rule (1) of 133-V of the Defence of 


India Rules, 1962, the Central Government hereby 


orders that all immovable property in India 


belonging to or held by or managed on behalf of all 


Pakistan nationals, shall vest in the Custodian of 


Enemy Property for India with immediate effet. 


2. Nothing in this notification shall apply to any 


such property, belonging to or held by or managed 


on behalf of such of the Pakistan nationals as are 


employed in the different Missions of the 


Government of Pakistan in India.” 


37.  By virtue of the aforesaid notification dated 


10.09.1965, it has been argued that the disputed property 


has been vested in CEPI.  


38.  There are two core questions. On behalf of the 


respondent nos. 1, 2, 3 & 5, along with supplementary 


court affidavit dated 21.09.2021, a document has been 


filed, which is report of the Revenue Officer to reveal that 
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Abdul Sayeed Khan had gone to Pakistan some time in the 


year 1962. The respondent no. 4 in its counter affidavit, in 


para 10, has stated that Abdul Sayeed Khan had gone to 


Pakistan in the year 1960.  


39.  Mere going to Pakistan does not make a person 


Pakistan national. It is not an admitted case that Abdul 


Sayeed Khan was a Pakistan national. 


40.  The notification dated 10.09.1965, as filed by the 


respondent no. 4, only directs that the immovable property 


of Pakistan nationals shall vest in CEPI. It has not been 


even established by the respondents that Abdul Sayeed 


Khan was a Pakistan national. This Court cannot presume 


it. This is not an admitted fact. 


41.  Therefore, merely on the consideration of 


notification dated 10.09.1965, it cannot be said that under 


sub-rule (1) of Rule 133-V of the DI Rules, 1962, the 


disputed property had ever vested in CEPI. In other words, 


it has not been established by the respondents that the 


disputed property had ever vested in CEPI under Rule 133-


V of the DI Rules, 1962. 


42.  The impugned order has been passed under 


Section 8 of the EP Act. CEPI may pass an order under 


Section 8 of the EP Act only with regard to the property, 
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which has vested in it. In the instant case, the respondents, 


as stated, have failed to show that the disputed property 


has ever been vested in CEPI. Therefore, in the absence of 


vesting any right under Section 133-V, the CEPI could not 


have passed the impugned order.   


43.  Consequently, the writ petition is allowed. 


Impugned order dated 04.12.2007 passed by respondent 


no. 4/Custodian, Enemy Property for India as well as the 


consequential orders dated 30.05.2008 and 06.06.2008 is 


set aside. 


 (Ravindra Maithani, J.) 


18.07.2023  
 
Avneet/ 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


Writ Petition (M/S) No.1472 of 2023 
 


Poonam Almiya        ...Petitioner 
 


Versus 
            
State of Uttarakhand and others         ...Respondents 


 
Present:-  


Mr. Aditya Pratap Singh, Advocate for the petitioner. 
Mr. Yogesh Pandey, Additional C.S.C. for the State. 
Mr. Atul Bahuguna, Advocate for the respondent no.2. 
Mr. Dharmendra Barthwal, Advocate for the 
respondent no.3 
Mr. Shailendra Nauriyal, Advocate for the respondent 
no.4. 


 
JUDGMENT 


 
Hon’ble Ravindra Maithani, J. (Oral) 
 


  The petitioner applied for B.Sc. Nursing Four 


Year Course from the respondent No.3, Naincy College of 


Nursing, Jeolikote Nainital (“the College”). She applied for 


her registration with the respondent no.2, Uttarakhand 


Nurses & Midwives Council, Village DandaLakhond, P.O. 


Gujrara, Sahastradhara Road, Near Rajiv Gandhi 


Playground, Dehradun (“the Council”). But, it has not been 


done. Hence, the petitioner is before the Court seeking 


direction from the respondent no. 2 for registering her as a 


Nurse in accordance with law. 


2.  Heard learned counsel for the parties and 


perused the record. 
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3.  It is the case of the petitioner that after 


intermediate examination, she took admission in B.Sc. 


Nursing Four Years Course in the College. She completed 


her course. She was given course completion certificate on 


28.07.2022. Thereafter, the respondent no.4, Hemwati 


Nandan Bahuguna Uttarakhand Medical Education 


University, (“the University”) also provided her provisional 


certificate for B.Sc. Nursing on 04.07.2022. But, when the 


petitioner approached the respondent no.2, Council for 


registering her as a Nurse, her request has not been 


processed. Hence, the petition. 


4.  The respondent no.2, the Council in its counter 


affidavit has stated that the eligibility for admission in Four 


Years Nursing Course has been determined by the Indian 


Nursing Council and according to it, for such admission the 


minimum 45% marks in subjects Physics, Chemistry and 


Biology in 12th standard is mandatory. The petitioner, 


according to respondent no.2 had failed in Chemistry in her 


12th standard examination. She does not possess the 


educational qualification, as fixed by Indian Nursing 


Council for her admission in B.Sc. Four Years Nursing 


Course. 


5.  In its counter affidavit, the respondent no.3, the 


College has stated that the petitioner ought to know as to 
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what was the minimum qualification for her admission. In 


para 23 of its counter affidavit, Director of  the respondent 


no.3, the College has stated that “it is submitted the 


petitioner also known very well that she failed in the 


chemistry subject but she hidden the fact during taking 


the admission in her graduation. Just saying that 


student/petitioner cannot be made to suffer for the 


fault of university or college at such belated stage, the 


petitioner cannot escape from her responsibility during 


taking admission in B.Sc. Nursing. It is also her duty to 


disclose all the facts before the admission counsellor. 


Rest of the averments made in the para are not 


accepted and strongly denied, need no comments.” 


6.  The respondent no.4, the University in its 


counter affidavit has simply stated that the University Act, 


as per the information supplied by the respondent no.3, the 


College in para 13 of the counter affidavit filed on behalf of 


the respondent no.4, the University, it is categorically 


asserted that “however, it is the admitted case of the 


petitioner that she was fail in subject Chemistry in 12th 


standard at the time of admission in B.Sc. Nursing 


Course and she provided each and every documents 


before the Counselling Committee of College. The said 


documents with regard to the admission form, Senior 
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School Certificate Examination 2017 and Marksheet 


have been sent to the University on 21.07.2023 


through mail. In the admission form the B.Sc. Nursing 


the petitioner mentioned only total percentage of 


intermediate i.e. 60%. Copy of the documents of the 


petitioner are being filed herewith and marked as 


Annexure No.CA-3 to this counter affidavit.” 


7.  Learned counsel for the petitioner would submit 


that the petitioner never concealed any fact while taking 


admission in the respondent no.3, College. Alongwith her 


admission form, she had enclosed each and every mark 


sheets that were required. She was admitted. She could not 


be expected to know as to what was the eligibility criteria 


for admission in the B.Sc. Four Years Nursing Course. She 


cleared the examination in 1st class marks. Now, after five 


year studying through, she is being denied the fruits of her 


course, which she had undergone. Learned counsel would 


submit that it, in fact, would ruin her future prospects and 


career as well. Therefore, directions need to be issued to the 


respondents authorities to register the petitioner as a 


qualified Nurse. In support of his contention, learned 


counsel has taken reference to the judgment in the case of 


Abha George and others Vs. All India institute of Medical 


Sciences (Aiims) and Another, 2022 SCC OnLine Del 366. 
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8.  In the case of Abha George (supra), the 


candidates were admitted in M.Sc. Nursing, but two 


months thereafter, there admission was cancelled on the 


ground that, in fact, there B.Sc. Nursing final year result 


was declared beyond the cut-of-date. Following the 


principles of law, as laid down in the case of Rajendra 


Prasad Mathur Vs. Karnataka University and another, AIR 


1986 Supp. SCC 740, the Hon’ble Supreme Court in that 


case has held that the blame lies more upon the institution 


than the petitioner and the order cancelling the admission 


of such candidates were quashed. 


9.  Learned counsel for the respondent no. 2 the 


Council would submit that the Council had prescribed the 


minimum educational qualification for taking admission in 


B.Sc. Four Years Course. It is submitted that the petitioner 


did not possess 45% aggregate marks in Physics, Chemistry 


and Biology. She is less with 12% marks. She is failed. She 


could not clear the Chemistry.  She is failed in that subject. 


Therefore, she was not eligible. 


10.  Learned counsel for the respondent no.3 the 


College would submit that the petitioner was well aware 


that for admission in B.Sc. Four Years Nursing Course, 


45% aggregate marks were required in Physics, Chemistry 


and Biology in 12th Grade, which she did not possess. It is 
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argued that her sister was studying in the same college. He 


would submit that at the time of admission, the petitioner 


filled the counselling form in which she did not record her 


total marks obtained in Physics, Chemistry, Biology and 


English. She simply filled her aggregate in five best subject 


as 60%. She did not fill the form properly and individual 


marks in each subject were kept blank. Reference has been 


made to the mark sheet of the petitioner for Senior School 


Examination, 2017 to indicate that, in fact, in Chemistry, 


she had secured only 31 marks. Learned counsel would 


also refer to the application form for B.Sc. Nursing Four 


Years Course submitted by the petitioner to argue that 


there also the petitioner had disclosed her aggregate of best 


five subjects. Learned counsel would submit that, in fact, 


every document was forwarded to the University, due to 


oversight, the error could not be detected at the time of 


admission because the respondent no.3, College was taking 


150 students at a time; the Teachers were in the 


counselling, so it might have not come to their notice that 


the petitioner  has less than eligible marks. 


11.   Learned counsel for the respondent no.4 the 


University would submit that they appeared as per the 


information supplied by the respondent no.3, the College. 


12.  The following facts are not in dispute:- 


2023:UHC:8239







 7 


(i)  The petitioner appeared for Class 12th 


examination conducted by Central Board of 


Secondary Education (“CBSE”). She was 


declared pass as per the mark sheet and 


certificate issued by the CBSE. 


(ii) The petitioner did apply for her admission 


in the respondent no.3 College in B.Sc. 


Four Years Nursing Course. She filled the 


counselling form. There are some columns 


which are not filled. But, the petitioner did 


file her mark sheets alongwith application 


form. 


(iii) The aggregate in best five subjects at 12th 


standard of the petitioner. According to CG 


Pay multiplication is 60%. This is what she 


recorded in her counselling. 


(iv) In her application form also, the petitioner 


did disclose her intermediate marks. She 


did not conceal any of her documents 


pertaining to the marks obtained by her in 


12th standard. 


(v) It is not the case of either, the respondent 


no.3, the College or the respondent no.4, 
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the University that the petitioner committed 


any forgery or deliberately concealed any 


document. She did file the documents. 


13.  On behalf of the respondent no.3, the College it 


is being submitted that due to oversight, it could not be 


detected that the petitioner, in fact, had 44% marks in 


aggregate in Physics, Chemistry and Biology and not 45% 


which was required.  


14.  This Court cannot presume that the petitioner 


knew that the minimum marks required for admission in 


B.Sc. Four Years Course is 45% aggregate in Physics, 


Chemistry and Biology.  


15  The petitioner did submit her documents and her 


mark sheets. She has disclosed her five subjects marks 


obtained in 12 standard. 


16.  In the case of Rajendra Prasad Mathur (supra), 


the Hon’ble Supreme Court in a similar situation observed 


in para 8 as hereunder:- 


“8. We accordingly endorse the view taken by the 


learned Judge and affirmed by the Division Bench of the 


High Court. But the question still remains whether we 


should allow the appellants to continue their studies in 


the respective engineering colleges in which they were 


admitted. It was strenuously pressed upon us on behalf 


of the appellants that under the orders initially of the 
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learned Judge and thereafter of this Court they have 


been pursuing their course of study in the respective 


engineering colleges and their admissions should not 


now be disturbed because if they are now thrown out 


after a period of almost four years since their admission 


their whole future will be blighted. Now it is true that the 


appellants were not eligible for admission to the 


engineering degree course and they had no legitimate 


claim to such admission. But it must be noted that the 


blame for their wrongful admission must lie more upon 


the engineering colleges which granted admission than 


upon the appellants. It is quite possible that the 


appellants did not know that neither the Higher 


Secondary Examination of the Secondary Education 


Board, Rajasthan nor the first year BSc examination of 


the Rajasthan and Udaipur Universities was recognised 


as equivalent to the Pre-University Examination of the 


Pre-University Education Board, Bangalore. The 


appellants being young students from Rajasthan might 


have presumed that since they had passed the first year 


BSc examination of the Rajasthan or Udaipur University 


or in any event the Higher Secondary Examination of the 


Secondary Education Board, Rajasthan they were eligible 


for admission. The fault lies with the engineering colleges 


which admitted the appellants because the Principals of 


these engineering colleges must have known that the 


appellants were not eligible for admission and yet for the 


sake of capitation fee in some of the cases they granted 


admission to the appellants. We do not see why the 


appellants should suffer for the sins of the managements 


of these engineering colleges. We would therefore, 


notwithstanding the view taken by us in this Judgment, 


allow the appellants to continue their studies in the 


respective engineering colleges in which they were 


granted admission. But we do feel that against the erring 


engineering colleges the Karnataka University should 


take appropriate action because the managements of 


these engineering colleges have not only admitted 
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students ineligible for admission but thereby deprived an 


equal number of eligible students from getting admission 


to the engineering degree course. We also endorse the 


directions given by the learned Judge in the penultimate 


paragraph of his Judgment with a view to preventing 


admission of ineligible students.” 


17.  In the instant case also, as stated, the petitioner 


may not be presumed to know as to what was the minimum 


marks prescribed by the Nursing Council for admission in 


B.Sc. Four Years Nursing Course. She had submitted her 


documents. It is not the  case of any of the respondents 


that the petitioner at any stage, withheld the documents 


and gave forged documents. The percentage of marks which 


she filled is aggregate of five best subjects. If some of the 


column of the counselling form are blank, she could have 


been asked to fill the blanks. If documents were with the 


counselling team. What is being argued is that some of the 


Teachers, who have put in four to five years of service in 


the respondent no.3, the College were in the counselling; 


they had to admit about 160 students, therefore, it is an 


oversight that the mark sheet of the petitioner could not be 


checked properly. This is admittedly, the mistake of the 


respondent no.3, the College.  


18.  The petitioner did not make any 


misrepresentation, did not play any fraud and did not 


conceal anything and, in fact, disclosed every documents of 
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her. The petitioner had already undergone four years 


course, one year internship. She has given four youthful 


years of her life for the course. She has completed the 


course. She has been provided certificate by the respondent 


no.4, the University. 


19.  In view of above facts, this Court is of the view 


that it would grave injustice to the petitioner, if now the 


respondent no.2 decline to register her. Accordingly, the 


writ petition deserves to be allowed. 


20.  The writ petition is allowed. 


21.  The respondent no.2 Uttarakhand Nurses & 


Midwives Council is directed to register the petitioner based 


on her course completion certificate given by the 


respondent no.3, the College and provisional certificate 


given by the respondent no.4, the University. 


 


        (Ravindra Maithani, J.) 
        01.08.2023 


Jitendra 
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Writ Petition (M/S) No. 1548 of 2018 
 
Kabool Chand      …  Petitioner 


 


Vs. 
Smt. Shivani Tiwari and others   …  Respondents 


 
 


Advocate: Mr. Nagesh Aggarwal and Mr. Bhuwan Bhatt, Advocates, for 
the petitioner 
Mr. Mahavir Singh Tyagi, Senior Advocate, assisted by Mr. 
Ramji Srivastava, Advocate, for the respondents 


 
Hon’ble Sharad Kumar Sharma, J. 
 


 This writ petition itself has got a bundle of 


intermingled facts, which has been sought to be attracted 


by the learned counsel for the parties, in order to justify 


their respective knowledge of the proceedings of Suit No. 


57 of 2014, Santosh Chandra Vs. Sunder Lal and others, 


being the proceedings which was instituted under Section 


176 of the U.P.Z.A. & L.R. Act, for partition of the holding 


in relation to the property, which was more appropriately 


described therein at the foot of the plaint. The Suit was 


instituted on 26.05.2014. 


 


2. It’s not in controversy between the parties, that the 


proceedings under Section U.P.Z.A. & L.R. Act are 


governed by the provisions as contained under Section 


341 of U.P.Z.A. & L.R. Act, which had in its applicability 


the provisions as contained under the Code of Civil 


Procedure, to be applied over all proceedings which are 


held under the Act, which is a special statute in itself. If 


that be so, then quite obviously, upon the institution of 


any of the proceedings for deciding a material right in 
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relation to the parties to the suit, there has had to be a 


mandatory compliance of the provisions contained under 


Order 5 of the Code of Civil Procedure, so that the rival 


parities, who may be likely to be affected by any decree 


to be rendered in a suit preferred by the plaintiff, may 


have an ample of opportunity to contest the proceedings 


by filing a written statement under Order 8. Order 5 which 


in itself is a self contained provision which uses the word 


“issue and service of summons”.  


 


3. There are two prime ingredients which are required 


to satisfied; one, that there has to be an “issue” of 


summons by the Court, before whom the proceedings are 


instituted and thereafter, only when the first part is 


satisfied, then the Court has an occasion to observe that 


ever the “service” of summons were sufficient, which 


could have entailed or enabled the Court to proceed ex 


parte for deciding the rights. The issue would be as to 


whether at all, the present petitioner had the knowledge 


of the aforesaid Suit No. 57 of 2014 or not. 


 


4. What is peculiar in this case is that the Suit which 


was instituted on 26.05.2014 and upon its institution and 


the way it has been interpreted by the learned Senior 


Counsel for the respondent, is that when the Court had 


first passed an order dated 26.05.2014, which reads as 


under:- 


**is”kdkj 
d`- fu;ekuqlkj okn ntZ dj i=koyh fnukad 19-06-2014 dks 
izLrqr djsaA** 
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The Court has observed to record the case and fixed 


it on 19.06.2014. No notices or summons were issued by 


this order of 19.06.2014 to the opposite parties. 


 


5. The issue of debate as per the wisdom of this Court 


would be, as to whether this order would be an order 


under the first part of Order 5 which is to be determined, 


as to whether it was an order of issuance of notice which 


has been otherwise interpreted by the learned Senior 


Counsel for the respondents, that once the Court has 


entertained the proceedings and has fixed 19.06.2014, it 


would automatically be treated as to be an order of 


issuance of notice. 


 


6. With all due reverence at my command, I am not in 


agreement with the argument as extended by the learned 


Senior Counsel for the respondents, for the reason being 


that Order 5 Rule 1 has been explicit in itself. It contains 


two parts to it; one, sub clause (1) of Rule 1 of Order 5 


deals with the “institution of the proceedings”. The 


Institution of the proceedings is not to be misunderstood 


to be an issuance of notice as provided under Clause (2) 


of Rule 1 of Order 5, as clause (2) of Rule 1 of Order 5, 


uses the word “summons has been issued” and this 


connotation made under sub clause (2) of Rule 1 Order 5 


has had to be read in consonance to the persons against 


whom the suit has been instituted as referred in sub-


clause (1) of Rule 1 Order 5. Relevant provision of Order 5 


Rule 1 of CPC is extracted hereunder:- 
“Summons(1) When a suit has been duly instituted, a 
summons may issued to the defendant to appear and answer 
the claim and to file the writ statement of his defence, if any, 
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within thirty days from the date of service summons on that 
defendant; 


 
Provided that no such summons shall be issued when a 
defendant has appeal at the presentation of the plaint 
and admitted the plaintiff's claim : 
 
Provided further that where the defendant fails to file 
the written statement within the said period of thirty 
days, he shall be allowed to file the same on such other 
days as may be specified by the Court for reasons to be 
recorded in writing, but which shall not be later than 
ninety days from the date of service of summons.;] 


 
(2) A defendant to whom a summons has been issued under 
sub-rule (1) may appear? 


 
(a) in person, or 
(b) by a pleader duly instructed and able to answer all 
material questions relating to the suit, or 
(c) by a pleader accompanied by some person able to 
answer all such questions. 


 
(3) Every such summons shall be signed by the Judge or such 
officer as appoints, and shall be sealed with the seal of the 
Court.” 


 
7. Both the provisions of Order 5 Rule 1 of CPC are 


independent to one another. So far as the order dated 


26.05.2014 is concerned, which has been read by the 


learned Senior Counsel for the respondents, as if, it was 


an order falling under sub-clause (2) of Rule 1 of Order 5, 


is a misnormer and is not acceptable by this Court and it 


cannot be so also under any logical circumstances to be 


interpreted, that it was an order of “issuing of 


summons”, to the persons or the defendants against 


whom the suit is instituted under sub Clause (1) of Rule 1 


of Order 5.  


 


8. What is peculiar in this case is if the entire order 


sheet is taken into consideration, we shouldn’t loose sight 


of the fact, that by the first order passed on 25.06.2014, 
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the Court of Assistant Collector has recorded the case and 


fix 19.06.2014. In fact, the order dated 26.05.2014 never 


had an intention either express or implied to comply with 


sub-clause (2) of Rule 1 of Order 5 of issuance of 


summons. Even on the next date too fixed i.e. 


19.06.2014, the Bench Secretary of the Court has 


observed that the Presiding Officer was on an election 


duty and hence the case was fixed for 13.08.2014, the 


relevant order of which is extracted hereunder: 
**i=koyh izLrqrA iqdkj djkbZ xbZ ih-vks- egksn; fuokZpu dk;Z esa O;LFk gSa vr% 


vkns”k gqvk i=koyh fnukad 13-8-2014 dks is”k gksA** 


 


9. Even the order dated 19.06.2014 cannot be 


interpreted to be a judicial order as passed by the 


Assistant Collector if it is to be taken as to be falling under 


sub-clause (2) of Rule 1 Order 5 to be ever remotedly 


construed as to be an order of issuance of notice.  


 


10. The exception which has been attempted to be 


carved out by the learned Senior Counsel for the 


respondents is that on 19.06.2014, when the matter was 


taken up even in the absence of the learned Presiding 


Officer, the defendant had endorsed the order sheet and 


this endorsement in the order sheet is being construed as 


to be the presence of the defendant. This logic extended 


by the learned Senior Counsel for the respondents, that 


the endorsement made in the order sheet on 19.06.2014 


would be deemed to be a knowledge to the defendant 


petitioner herein, is not acceptable by this Court, for the 


reason being that; one, in the absence of there being 


summons issued by the Court, it is highly improbable to 
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believe, that a person would appear and endorse the 


order sheet and second, the petitioner in his pleading had 


specifically denied to have made any endorsement on 


19.06.2014 and quite reasonably too, when the summons 


were not even issued, there was no question of 


endorsement to be made in the order sheet on the said 


date and thirdly, this logic extended by the learned 


Senior Counsel for the respondents, is not acceptable by 


this Court as procedurally it is not even presumed that it 


could be possible, that all the things would happen in one 


day i.e. the magical day of 19.06.2014 and which is an 


accepted fact by the respondents, when he filed the 


objection under Order 9 Rule 13 of CPC and objects the 


pleadings raised by respondents in para 5 by raising a 


pleading to the following effect:- 


“5. यह िक किथत प्राथ�नापत्र के साथ संल� शपथपत्र कबूल चंद क ेपैरा 3 का कथन 
गलत व अ�ीकार है। यह कहना गलत ह ै िक शपथकता� को बंटवार ेक ेबाद की 
जानकारी िदनांक 26. 07.2017 को �ई हो। वा�िवकता यह है िक कबूल चंद को 
बंटवार ेक ेमूल वाद सं�ा 57 वष� 2013-14 म� माननीय �ायालय �ारा िदनांक 
19.06.2014 को समन भेजा गया था िजसम� िदनांक 19.06.2014 की ितिथ 
िनधा��रत थी और उ� ितिथ क े िलए कबूल चंद को नोिटस प्रा� हो गया था। 
कबूल चंद �ारा िह�ों पर कोई आपि� ना होन ेपर कोई जवाबदावा प्र�ुत नही ं
िकया गया तथा �ायालय �ारा अिवभािजत होने क ेआधार पर उ� बाद म� िदनांक 
14.12.2015 को िव�ृत आदेश पा�रत करत े �ए एवं यह िववेिचत करते �ए िक 
"स���त प�ो ंको िविधवत �ायालय से नोिटस जारी िकये गये ह� तथा जो बाद 
तामील वािपस प्रा� ह� तथा पत्रावली पर शािमल ह�।" 
(Everything happened on one day i.e. 19.06.2014) 


 


11. The pleadings raised in para 5 of the objection to the 


application under Order 9 Rule 13 is not digestible by this 


Court for the reason being, that it is highly improbable to 


believe that first of all the summons were issued on 


19.06.2014, though it is contrary to the order sheet in 


absence of order of issuance of notice, secondly, that the 


summons were even served on 19.06.2014, which is once 
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again not acceptable because even if it is presumed that 


the summons were sent, it cannot be possible that it 


would be served on the same day on 19.06.2014 itself 


and the defendants were able to present themselves in 


the Court by making an endorsement in the order sheet 


dated 19.06.2014. Thus, the learned counsel for the 


petitioner argued that about the knowledge attributed to 


the present petitioner about the proceedings in the 


context of the pleading raised in para 5, is not acceptable 


by this Court. Apart from it, if the entire order sheet 


(annexure 2 to the writ petition) is taken into 


consideration, till 31.03.2016, when the suit was said to 


have been decreed ex parte, there is not even a single 


whisper made by the Court Assistant Collector in the 


orders sheet that at any point of time the Court of 


Assistant Collector had issued notices/summons 


contemplated under Order 5 Rule 1 sub Rule 2. 


 


12. Thus, in fact, apparently, the  judgment dated 


31.03.2016, does not seem to be a judgment which was 


at all rendered on merits after providing an opportunity of 


hearing to the defendant petitioner herein, hence would 


be treated to be an ex parte judgment. 


 


13. The learned Senior Counsel for the respondents has 


attempted to draw an exception, though denied by the 


learned counsel for the petitioner, that on 01.04.2016, the 


defendant had made an application before the Court of 


Assistant Collector, which will be treated to be attributing 


a knowledge to the suit itself, which is a fact vehemently 


denied for the reason being, that even if it is presumed 
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that the defendant petitioner had filed an application on 


01.04.2016, it will yet again not satisfy the condition of 


Order 5, to treat it as to be issuance of summons, even if 


any stray information is imparted to the defendant from 


any other source about the rendering the judgment and 


decree dated 31.03.2016. 


 


14. The learned counsel for the petitioner had submitted 


that the application preferred under Order 9 Rule 13 by 


the present defendant seeking recall of the ex parte 


judgment dated 31.03.2016, would be bad in the eyes of 


law for the reason being that when the Court has directed 


to proceed the Suit ex parte by an order dated 


14.12.2015 and in the absence of seeking to recall an 


order to proceed ex parte, the application under Order 9 


Rule 13 would be bad in the eyes of law.  


 


15. This argument is peculiar in its own nature. The 


reason being, that at the stage when the Application 


under Order 9 Rule 13 of CPC was preferred i.e. on 


11.08.2017, as per the “principle of merger”, the order 


directing to proceed ex parte on 14.12.2015 stood 


merged with the final decree of 31.03.2016 as such, at 


that stage there was no action or cause for the petitioner 


to recall the order dated 14.12.2015 for the reason being, 


that its basic objective was to proceed ex parte has 


attained finality by rendering of the ex parte judgment 


dated 31.03.2016. Hence, it’s very purpose stands 


frustrated.  
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16. The question would be and as attempted to be 


pressed by the learned Senior Counsel for the 


respondents that the knowledge of the decree would be 


presumed to be attributed to the defendant /petitioner as 


to be on 26.07.2017, when the allegation is being leveled 


against the petitioner that since he had been entering into 


various sale transactions in relation to the property in 


dispute which has been placed on record by way of the 


supplementary affidavit.  


 


17. Even if the supplementary affidavit as filed by the 


respondents’ counsel annexing therewith various sale 


deeds executed by the petitioner is concerned, that in 


itself will not lead to an automatic inference that there 


was a knowledge of the suit. If they have proceeded to 


sell the property, that would be altogether an independent 


cause of action for the plaintiffs/respondents to resort to 


their appropriate remedies as available to them under law 


against the sale deeds executed by them.  


 


18. When the Application No. 6 of 2017, under Order 9 


Rule 13 of CPC of the present petitioner stood rejected by 


the Court of Assistant Collector, by an order dated 


10.11.2017, that was subjected to Revision under Section 


333 of the U.P.Z.A. & L.R. Act being Revision No. 16 of 


2017/18, Kabul Chand Vs. Santosh and others.  


 


19. If the principal order dated 10.11.2017 is taken into 


consideration of rejecting the application, it was primarily 


based upon the ground that there was no supporting 
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Delay Condonation Application filed by the petitioner along 


with Order 9 Rule 13.  


 


20. This argument is yet again not sustainable for the 


reason being, that the provisions contained under Section 


5 of the Limitation Act are self-explanatory in nature, and 


under law, no independent application seeking for 


condonation of delay is mandatorily required to be filed 


for seeking the condonation of delay, particularly once the 


cause of delay is self-explained in the application itself. 


Thus, this argument that the application under Order 9 


Rule 13, in the absence of being accompanied by the 


delay condonation application, was not maintainable, is 


not acceptable by this Court because primarily if the 


application itself and the pleading raised therein 


pertaining to the knowledge attributed to the applicant to 


the application under Order 9 Rule 13, it falls well within 


the period of limitation prescribed under the Limitation Act 


for filing of an application under Order 9 Rule 13, that 


would be calculated from the date of knowledge and not 


from the date of ex parte decree and that too when in the 


instant case there was no issuance of notice to the 


defendant at all at any stage of the proceeding as per 


order sheet as required under law under Order 5 of CPC.  


 


21. What is more pressing is that when the order was put 


to challenge before the revisional Court, emanating from 


Misc. Case No. 6 of 2017 rejecting the application under 


Order 9 Rule 13 for the reasons best known to the Court 


of Assistant Collector, the Court has travelled beyond the 


pleadings and the subject by observing that the partition 
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was based upon a family partition which has already taken 


place. If this be so, the family partition, in case if it was a 


foundation of the proceedings under Section 176, then at 


that point of time, the plaintiff should have been fair 


enough in the sense that while they were contesting the 


proceedings before the Court of Assistant Collector under 


Section 176, they ought to have taken a plea with regard 


to the effect of family partition, and once that was not 


taken, and no finding to the contrary has been recorded in 


the judgment and decree dated 31.03.2016, the plaintiffs 


cannot be permitted to take the benefit of the alleged 


theory of family partition, and also the revisional Court at 


least couldn’t have derived the theory of family partition 


for the purposes of deciding the revision against the 


rejection of an Application under Order 9 Rule 13 which 


ought to have confined to be considered based on the 


pleading and objection raised by the plaintiffs.  


 


22. The revisional Court while passing the order, in fact 


has even travelled beyond its jurisdiction by venturing 


into the issue which was not even the subject matter 


between the parties at any stage of the proceedings and 


hence the order of revisional Court too would be vitiated 


and be beyond the scope of the pleadings raised by the 


parties.  


 


23. There are various facets which the learned Senior 


Counsel for the respondents had attempted to argue that 


the knowledge of the pendency of the proceedings was 


well attributed to the petitioner in view of the Application 
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on 01.04.2016 as objected by them in para 5 of their 


objection to the Application under Order 9 Rule 13.  


 


24. So far as the knowledge part is concerned, any 


subsequent application, even if it is taken as to be a 


knowledge to the proceedings under Section 176, it will 


not be read as to be a substitutive provision to the basic 


parameters required to be followed by the Court of 


Assistant Collector for compliance of the provisions 


contained under Order 5 of the CPC to be read with 


Section 341 of U.P.Z.A. & L.R. Act and once the very 


genesis of the proceedings happens to be in violation of 


the provisions contained under 341 of U.P.Z.A. & L.R. Act 


to be read with Order 5 of CPC, it will be deemed that the 


judgment and decree rendered on 31.03.2016 was an ex 


parte decree without hearing the petitioner defendant, 


and hence it was required to be recalled by considering 


the application under Order 9 Rule 13 because even 


otherwise the law construed that when a substantive right 


by way of a succession is an issue which has to be 


decided, it has to be decided on merit after providing an 


effective opportunity of hearing to the party concerned, 


and since that is not apparently depicted from the order 


sheet of the proceedings of Suit No. 57 of 2013-14, the 


entire proceedings, till the decision/decree was rendered 


on 31.03.2016, would be deemed to be an ex parte 


judgment and decree that cannot be sustained as such. 


Thus the rejection of an application under Order 9 Rule 13 


on the basis of about the knowledge! on the basis of 


about effect of non filing of an application under Section 5 


of the Limitation Act! will not be sustainable because the 


2023:UHC:7858







 13 


knowledge of filing of an application under Order 9 Rule 


13 will be from the date when the knowledge is actually 


and effectively attributed to the present applicant which 


would be for the first time when he got the knowledge in 


2017 and thereafter he had filed an Application under 


Order 9 Rule 13 on 11.08.2017. 


 


25. For the aforesaid reasons, the impugned orders 


which are under challenge are vitiated from their genesis 


and they cannot be sustained in the eyes of law. Thus the 


writ petition is allowed. The impugned orders are hereby 


quashed. The matter is relegated back to the Court of 


Assistant Collector, First Class, to re-decide the Suit No. 


57 of 2013-14, Santosh Chandra Vs. Sunder Lal and 


others, on its own merit in accordance with the procedure 


prescribed under the U.P.Z.A. & L.R. Act. 


 


 
(Sharad Kumar Sharma, J.) 


      25.07.2023 
Mahinder/ 
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Reserved 
HIGH COURT OF UTTARAKHAND AT NAINITAL 


 
Writ Petition (M/S) No. 1733 of 2023 


 


Ms. Prakriti Maulekhi       ………….Petitioner 
 


Versus 
            
Union of India and others    ……..Respondents 
 
Present:-  


Mr. Suman Negi, Advocate for the petitioner. 
Mr. S.C. Dumka, Advocate for respondent nos.2 and 
3. 


 
JUDGMENT 


 
Per: Hon’ble Ravindra Maithani, J.  


 The petitioner applied for admission in the 


Sainik School, Ghorakhal, Nainital (“the School”). She 


was denied admission on the ground that she did not 


meet the physical and medical fitness standards. The 


petitioner seeks directions that she be allowed to be 


admitted in the School. 


2.  Heard learned counsel for the parties and 


perused the record.  


3.  It is the case of the petitioner that pursuant to 


an advertisement for Entrance Examination in the School, 


she took the entrance test and obtained 260 marks out of 


300 marks. After the Written Examination, she was 


required to undergo Medical Examination at Military 
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Hospital Bareilly, but she was declared unfit on account 


of Biletaral Brachydactyly fourth toes. The father of the 


petitioner appealed before the appellate authority against 


the decision of Medical Board. The petitioner was called 


for the Medical Board proceedings at the Command 


Hospital, Lucknow, but she was still declared medically 


unfit on account of deformity of the toe in both the feet. 


4.  According to the petitioner, the School aims to 


provide quality education to the students so that they can 


join Armed Forces and also join other professions. The 


deformity of the toe, if it does not interfere with the 


dressing/walking/running/swimming or climbing, should 


not be a ground for rejection for admission in the School. 


With these and other averments, the petitioner seeks 


directions that she be permitted to be admitted in the 


School.  


5.  The  respondent nos.2 and 3 filed their counter 


affidavit. According to the respondent nos.2 and 3, the 


School is run by the Sainik School Society Rules and 


Regulations, 1997 (“the Rules and Regulations”). The 


scheme to establish Sainik Schools was introduced in the 


year 1961 with the primary aim of preparing boys 


academically, physically and mentally fit for entering into 
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the National Defence Academy (“the NDA”). In para 1.11 


of the Rules and Regulations, admission to the School is 


subject to candidates being found medically fit according 


to medical standards prescribed for entry to the NDA.  


6.  According to the respondent nos.2 and 3, on 


Medical Board Examination, it was found that the 


petitioner has a congenital insufficiency of 


musculoskeletal structures of both feet and may be 


associated with other congenital anomalies in the body 


which are not clinically obvious at present stage, but may 


manifest later on. 


7.   During the course of hearing on 10.08.2023, 


the Court had directed the respondent no.3 to explain the 


basis of the averments made in the counter affidavit. A 


supplementary affidavit has been filed. In para 3 of it, the 


respondent no.3 has stated as follows:- 


“3- That in pursuant of the Hon’ble Court order 


dated 10/08/2023 it is submitted that, from the available 


Medical Literature it is evident that Brachydactyly may be 


associated with other anomalies and syndrome like – 


i. Fitzsimmons Syndrome 


ii. Robinow Syndrome 


iii. Familial Hypertension 
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iv. Spondyloperipheral Dysplasia 


v. Associated with short humerus & other skeletal 


features 


vi. Congenital scalp defect & distal limb anomalies 


A copy of articles and Journal supporting the above 


statement is annexed herewith and marked as ANNEXURE 


NO. S.C.A – 1 to this affidavit and letter dated 


16/August/2023 send through Colonel Ashish Pande is 


annexed herewith and marked as ANNEXURE NO. S.C.A.-2 


TO THIS Supplementary Counter Affidavit.” 


8.  Learned counsel for the petitioner would 


submit that she is a very bright student; she scored very 


good marks in the Entrance Examination for admission in 


the School, but on medical ground, she has been rejected. 


Learned counsel would submit that the deformity, as 


indicated by the Medical Board in no manner affects the 


working capacity of the petitioner, therefore, it is argued 


that even the petitioner meets the medical standards set 


out for admission in the School.  


9.  Learned counsel has referred to the MEDICAL 


STANDARDS AND PROCEDURE OF MEDICAL 


EXAMINATION FOR OFFICER ENTRIES INTO ARMY (“the 


Medical Standards”), which is annexed as Annexure No.5 


to the writ petition, particularly Clause 4 of it, which 


reads as hereunder:- 
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“4.  To be deemed ‘Medically fit’, a 


candidate must be in good physical and mental 


health and free from any 


disease/syndrome/disability likely to interfere 


with the efficient performance of military duties 


in any terrain, climate, season incl sea and air, in 


remote areas, in austere conditions with no 


medical aid. Candidate also should be free of 


medical conditions which require frequent visit 


to medical facilities and use of any aid / drugs. 


 (a)  It will, however, be ensured that candidate is in 


good health. There should be no evidence of weak 


constitution, imperfect development of any system, any 


congenital deformities/diseases/syndrome or 


malformation. 


 (b) No swellings including tumours/cyst/swollen 


lymph node/s anywhere on the body. No sinus/es or 


fistula/e anywhere on the body. 


 (c) No hyper or hypo pigmentation or any other 


disease/syndrome/disability of the skin. 


 (d)  No hernia anywhere on the body. 


 (e)  No scars which can impair the functioning and 


cause significant disfiturement. 


 (f)  No arterio-venous malformation anywhere  


 in/on the body. 


 (g)  No malformation of the head and face including 


asymmetry, deformity from fracture or depression of the 


bones of the skull; or scars indicating old operative 


interference and malformation like sinuses and fistulae 


etc.  
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 (h)  No impairment of vision including colour 


perception and field of vision. 


 (j)  No hearing impairment, deformities/disabilities 


in ears vestibule-cochlear system. 


 (k)  No impediment of speech due to any aetiology. 


 (l)  No disease/disability/ congenital 


anomaly/syndrome of the bones or cartilages of the nose, 


or paiate nasal polyps or disease of the naso-Pharynx, 


uvula and accessory sinuses. There should be no nasal 


deformity and no features of chronic tonsillitis.  


 (m) No disease /syndrome/disability or the throat, 


palate tonsils or gums or any disease or injury affecting 


the normal function of either mandibular joint. 


 (n) No disease /syndrome/disability of the heart and 


blood vessels incl congenital, genetic, organic incl 


hypertension, and conduction disorders. 


 (o) No evidence or pulmonary tuberculosis or previous 


history of theis disease or any other disease 


/syndrome/disability chronic disease of the lungs and 


chest including allergies /immunological conditions, 


connective tissue disorders, musculoskeletal desformities 


of chest.  


 (p) No disease of the digestive system including any 


abnormality of the liver, pancreas incl endocrinal, 


congenital, hereditary or genetic diseases /syndromes 


and disabilities.  


 (q) No disease/syndrome/disability of any endocrinal 


system, reticuloendothelial system. 
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 (r) No diseases/syndrome/disability of genitor-


urinary system including malformations, 


atrophy/hypertrophy of any organ or gland. 


 (s) No active, latent or congenital venereal disease.  


 (t) No history or evidence of mental disease, epilepsy, 


incontinence of urine or eruresis. 


 (u) No disease/deformity/syndrome of musculo-


skeletal system and joints incl skull, spine and limbs. 


 (v) There is no congenital or hereditary 


disease/syndrome/disability.”   


10.    It is argued that the alleged deformity in no 


manner interfere with the performance of the petitioner, 


therefore, the rejection on the medical ground is not as 


per Rules.  


11.  On the other hand, learned counsel appearing 


for respondent nos.2 and 3 would submit that a student 


has to meet all the Medical Standards for admission in 


the School. The petitioner did not qualify the Medical 


Standards. Therefore, she has been denied admission. It 


is submitted that when the Board at Bareilly did not find 


the petitioner medically fit, the petitioner was further 


examined at Command Hospital, Lucknow, but still she 


was found medically unfit.  
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12.  During the course of arguments the Court 


wanted to know from the respondent no.3, who had filed 


the counter affidavit, as to what is the basis of the 


averments made in the counter affidavit?  At the cost of 


repetition, it may be noted that in para 11 of his counter 


affidavit, the respondent no.3 has stated that the 


deformity in petitioner, “represents a congenital 


insufficiency of musculoskeletal structures of both 


feet and may be associated with other congenital 


anomalies in the body which are not clinically obvious 


at present stage, but may manifest later on.”  


13.  When the Court required to know from the 


respondent no.3, as to what is the basis of the averments 


made in the supplementary affidavit, he sought time with 


the request that he may explain the things with the help 


of Medical Officer concerned. On the date of arguments, 


Colonel Ashish, Head of Orthopaedics Department, 


Command Hospital, Lucknow did join the proceedings. 


Colonel Ashish explained that as per the Medical 


Standards set out for admission in the School, they 


examined the petitioner and found that she is not 


medically fit. He would refer to Clause 4 of the Medical 


Standards, as quoted hereinbefore. 
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14.  The Rules and Regulations of the School 


governs its working and admission, as well. Para 1.01 and 


1.02 sets the aims and objectives of the School. It is as 


follows:- 


“1.01 The scheme to establish Sainik Schools was introduced 


in 1961 with the primary aim of preparing boys academically, 


physically and “mentally” for entry into the National Defence 


Academy. 


1.02 The other objectives of the scheme are :- 


(a) To remove regional imbalance in the officer cadre 


of the defence services. 


(b) To develop qualities of body, mind and character 


which will enable the yound boys of today and 


become good and useful citizens of tomorrow. 


(c) To bring public school education within the 


reach of the common man. ” 


15.  Para 1.11 of the Rules and Regulations 


prescribes for the scheme of Entrance Examination, 


which also stipulates a Medical Examination. The Rules 


that governs the Medical Standards for admission in the 


School are set out in para 3.09/3.10 of the Rules and 


Regulations. They are as follows:- 


“3.09 All candidates before admission to Sainik School 


shall be subjected to a medical examination by a Board 


consisting of military or civil doctors. The standards of 


health and medical fitness would be the same as laid 


down for the NDA Examination. IN view of the tender 


age of the boys, however, no standards of height, 
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weight and chest measurement will be applicable at the 


time of admission.  


3.10 The decision of the Medical Board will be final 


except where a representation has been made to the 


Principal. The Principal will examine the appeal himself 


and decide with reference to the evidence produced 


before him if the case calls for a review medical board 


on merit. A case in which competent medical opinion is 


produced to counter the findings of the previous 


medical board, will normally merit a review. The 


Principal may arrange a review medical board for re-


examination of the candidate. If the review medical 


board finds him fit for admission, the Principal will 


admit him to the school if his rejection was only on 


account of lack of medical fitness. The school will 


charge a fee of Rs.100/-) Rs.50/- from SC/ST) for 


holding a review medical board. Additional expenditure, 


if any, will be borne by the school. However, the 


candidate will be required to appear before the Review 


Medical Board at the designated place at his own 


expense. In case the Review Medical Board finds him fit 


for admission, the fee charged from the parent will be 


refunded.”   


16.  The above Rules and Regulations makes it 


clear that after Written Examination/Entrance, a student 


has to under the Medical Examination Test and unless, 


he/she be declared medically fit, he/she may not be 


admitted in the School. The Medical Standard as per para 


3.09 of the Rules and Regulations would be the same as 


laid down for the NDA examination. The Clause 4 of the 


Medical Standards, as quoted hereinabove, in first part 
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deals with good physical and mental health free from any 


disease/syndrome/disability likely to interfere with any 


efficient performance, but this is not the sole clause. The 


Sub-Heads ‘a’ to ‘v’ are also part of Clause 4. They are not 


disjunctive, but they have to be read with it. Therefore, as 


per Clause 4 of the Medical Standards, a candidate shall 


be deemed to be medically fit, if he/she is in good mental 


health and free from any disease/syndrome/disability 


likely to interfere with any efficient performance, etc. In 


addition to it, the candidate should be of good health. 


There should be no evidence of weak constitution, 


imperfect development of any system, any congenital 


deformity/diseases/syndrome or malformation, as per 


clause ‘a’ of para 4 of the Medical Standards.  


17.  Admittedly, the petitioner has a congenital 


deformity. It is not in dispute that the petitioner was 


found to have a Biletaral Brachydactyly fourth toes, 


which represents a congenital insufficiency.  


18.  Clause 4 of the Medical Standards cannot be 


read in a manner that despite any deformity if a 


candidate is in a good physical and mental health and 


deformity may not interfere with his efficient performance, 


he/she may be declared medically fit. According to the 
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Clause 4 of the Medical Standards, at the cost of 


repetition, it may be stated that a candidate should be 


medically fit in the manner that he/she must be in a good 


physical and mental health, free from any 


disease/syndrome/disability likely to interfere with the 


efficient performance, etc., but there should also be no 


evidences of any congenital deformities. The petitioner 


suffers with congenital deformity. As per the Medical 


Standards set for admission in the School, it is 


immaterial whether this congenital deformity may or may 


not interfere with the functioning and performance of the 


petitioner at present or anytime in future. Therefore, this 


Court is of the view that the petitioner does not meet the 


Medical Standards set out for admission in the School. 


Her rejection is as per the Rules and Regulations. 


19.  Having considered, this Court is of the view 


that there is no reason to make any interference in the 


writ petition. Accordingly, the petition deserves to be 


dismissed. 


20.  The petition is dismissed.           


 


      (Ravindra Maithani, J.) 
         26.09.2023 
Sanjay 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


Writ Petition (M/S) No.1851 of 2023 
 


Bhupendra Rawat                        ....Petitioner 
 


Versus 
            
State of Uttarakhand and others            ...Respondents 


 
Present:-  


Mr. Neeraj Garg, Advocate for the petitioner. 
Mr. V.D. Bisen Brief Holder for the State/respondent 
nos. 1 to 5. 
Mr. Sandeep Kothari, Advocate for the respondent nos. 
6 and 7. 
 


 
JUDGMENT 


 
Hon’ble Ravindra Maithani, J. (Oral) 
 


  By means of instant petition, the petitioner seeks 


the following reliefs:- 


“(i) Issue a writ, order or direction in the nature 


of certiorari quashing the impugned order 


dated 13-06-2023, passed by respondent 


no.2 (Annexure No.1 to the writ petition). 


(ii) Issue a writ, order or direction in the nature 


of certiorari quashing the impugned 


Recovery Citation dated 07.12.2022 issued 


by Tehsildar, Tehri, Tehri Garhwal 


(Annexure No.2 to the writ petition), as well 


as the consequential notice dated 


18.01.2023 issued by Tehsildar, Tehri 
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Garhwal (Annexure No.29 to this writ 


petition). 


(iii) Issue a writ, order, or direction in the 


nature of certiorari quashing impugned 


Recovery Order/Certificate dated 


16.11.2022 issued by the Executive Officer, 


Nagar Palika Parishad, Tehri Garhwal, to 


Collector, Tehri, Tehri Garhwal (Annexure 


No.3 to the writ petition). 


(iv) Any other order or direction which this 


Hon’ble court deems fit and proper in facts 


and circumstances of the case, be passed. 


(v) To award cost of the petition to the 


petitioner.” 


2.  Heard learned counsel for the parties and 


perused the record. 


3.  The petitioner obtained a lease of a roof of Barat 


Ghar situated at Mauldhar, New Tehri (“the premises”) on 


07.01.2013 from respondent no.6 Nagar Palika Parishad, 


Tehri Garhwal at the rate of Rs.15,000/- per month. The 


petitioner spent huge amount on renovation of a gym on 


the premises in the name of M/s Health and Wealth Club. 


Since the petitioner had to repay the loan, therefore, he 


requested the respondent no.6, the Nagar Palika Parishad 
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to reduce the monthly rent in the year 2016. The 


respondent no.6, the Nagar Palika Parishad also by a 


resolution dated 07.04.2017 passed a resolution for 


reducing the month rent from Rs.15,000/- to Rs.5,000/- 


per month. The Additional Commissioner, Garhwal Mandal, 


Pauri was required to take appropriate decision on the 


resolution dated 07.04.2017 of respondent no.6. There were 


various communications between the petitioner and the 


respondent authorities in between. But, finally, it is the 


case of the petitioner that on 24.05.2019, the 


Commissioner forwarded the matter to the State 


Government. The petitioner, at one stage, was informed by 


respondent no.6 to close the gym till 31.03.2020 due to 


Covid-19 pandemic. 


4.  It is the case of the petitioner that though his 


request for reducing the rent is still pending for 


consideration, but the petitioner is required to pay the 


arrears of rent. When the recovery certificate was issued 


earlier, the petitioner challenged the proceedings in Writ 


Petition (M/S) No. 359 of 2023, Bhupendra Rawat Vs. State 


of Uttarakhand (“the first petition”). The first petition was 


decided on 15.02.2023 with the following directions:- 


“In that view of the matter, the writ application is 


disposed of directing the respondent no.1 i.e. Principal 


Secretary (Urban Development) Secretariat, Dehradun, to 


take a decision all the matter pending before him 


between the petitioner and respondent nos. 5 and 6 
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within a period of one month of production of certified 


copy of this order along with the copy of the brief after 


according reasonable opportunity of hearing to the 


petitioner as well as the respondent nos.5 and 6 by 


reasoned and speaking order.” 


5.  By the impugned order dated 13.06.2023, the 


decision has been taken and communicated to the 


petitioner. The respondent no.2, the Additional Secretary to 


the Government of Uttarakhand conveyed that there is no 


reason to reduce the rent. 


6.  Learned counsel for the petitioner would submit 


that the impugned order dated 13.06.2023 is bad in the 


eyes of law for the following reasons:- 


(i) The Court in the first petition had directed 


the Principal Secretary of the Department to 


take a decision, whereby a decision has 


been taken by the Additional Secretary.  


(ii) The petitioner was afforded an opportunity 


of hearing, pursuant to the judgment and 


order dated 15.02.2023, passed in the first 


petition.The petitioner was heard by the 


Secretary on 27.03.2023 and 21.04.2023, 


but the final order was passed by another 


Secretary as in between they were 


reshuffled. 
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(iv) The note-sheets in the matter, as tendered 


by learned State Counsel, reveals that, in 


fact, on 18.05.2023, the Review Officer had 


reported that the reduction of rent is 


reasonable, but the new Secretary, without 


considering the factual aspects, took a 


decision without hearing the petitioner.  


(v) The note-sheet dated 18.05.2023 of the 


Review Officer reveals that the decision was 


taken by the State Government under 


Section 137 of the Uttarakhand 


Municipality Act, 1916 (“the Act”), but the 


provision of Section 137 of the Act are not 


applicable in the case. 


(vi) Learned counsel would also submit that 


even if this Court, in the first petition, on 


15.02.2023 had directed the State 


Government to take a decision in the 


matter, but the State Government had no 


jurisdiction in such a matter. Therefore, the 


State Government could have written that 


“it had no jurisdiction to pass any order”. 


(vii) For recovery of arrears of rent, recovery 


warrant cannot be issued. 
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(viii) The provisions of Section 292 of the Act per 


se does not permit issuance of recovery 


certificate.  


(ix) As per Section 292 of the Act, the recovery 


may be made as per the provisions of 


Chapter VI of the Act, but it is argued that 


under Section 292 of the Act, the provisions 


of Chapter VI are included by way of 


incorporation. On the date when this Act 


was enacted, Section 173 A of the Act was 


not in existence in Chapter VI of the Act. It 


was introduced subsequently, therefore, in 


the matter of incorporation, any subsequent 


amendment would not be made applicable.  


(x) Chapter VI of the Act, as it stood when the 


Act was enacted can only be taken recourse 


to under Section 292 of the Act.  


(xi) In such cases, the provisions of the Public 


Premises (Eviction of Unauthorised 


Occupants) Act, 1971, could have been 


resorted to by the respondent authority, 


which has not been done. 


7.  In support of his contentions, learned Counsel 


has placed reliance upon the principles of law, as laid down 
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in the case of  Govinda Vs. State of U.P. and others, (2017)9 


ADJ 609 and State of Uttarakhand Vs. Mohan Singh and 


others, (2012) 13 SCC 281.  


8.  In the case of Govinda (supra), the Hon’ble 


Division Bench of Allahabad High Court, interpreted the 


provisions of Section 292 of the Act qua Section 173 A  and 


observed as hereunder:- 


“7. Section 292 of the U.P. Municipalities Act, 


1916 provides for recovery of rent of other immovable 


property and it categorically states that any arrears due 


on account of rent from a person to the Municipality in 


respect of immovable property, other than land vested in 


or entrusted to the management of the Municipality, 


shall be recovered in the manner prescribed by Chapter 


VI. Chapter VI of the 1916 act entails the entire 


procedure which also includes Section 173-A whereby 


recovery can be made as arrears of land revenue. 


8. In the instant case, Section 173-A has been 


invoked by the respondent Municipality. From a perusal 


of the aforesaid provisions it is clear that realization of 


any such amount in relation to immovable property 


cannot be made as arrears of land revenue as the same 


stands excluded in terms of Section 292 of the 1916 Act.” 


 


9.  In the case of Mohan Singh (supra), the Hon’ble 


Supreme Court discussed the effect of incorporation of the 


Act, provisions of the Act and any other statute.  Reference 


has been made to para 21 of the judgment. It reads as 


hereunder:- 
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“21. This Court in the abovementioned case 


examined the scope of Section 55 read with Section 100 


CPC, both amended and unamended. Section 55 provides 


inter alia that any person aggrieved by an order made by 


the Commissioner under Section 13 may prefer an appeal 


to this Court on “one or more of the grounds” specified in 


Section 100 CPC, 1908. When Section 55 was enacted, 


namely, 27-12-1969, being the day of coming into force 


of the Act, Section 100 CPC specified three grounds on 


which a second appeal could be brought to the High 


Court on one of those grounds was that the decision 


appealed against was contrary to law. Therefore, if the 


reference in Section 55 was to the grounds set out in the 


then existing Section 100, there can be no doubt that an 


appeal would lie to this Court under Section 55 on a 


question of law. The above aspects have been elaborately 


dealt with in Mahindra and Mahindra Ltd. [(1979) 2 SCC 


529] The relevant portion of the judgment is as follows: 


(SCC pp. 547-48, para 8) 


“8. … It was sufficient under Section 100 as 


it stood then that there should be a question of law 


in order to attract the jurisdiction of the High 


Court in second appeal and, therefore, if the 


reference in Section 55 were to the grounds set out 


in the then existing Section 100, there can be no 


doubt that an appeal would lie to this Court under 


Section 55 on a question of law. But subsequent to 


the enactment of Section 55, Section 100 of the 


Code of Civil Procedure was substituted by a new 


section by Section 37 of the Code of Civil Procedure 


(Amendment) Act, 1976 with effect from 1-2-1977 


and the new Section 100 provided that a second 


appeal shall lie to the High Court only if the High 


Court is satisfied that the case involves a 


substantial question of law. The three grounds on 


which a second appeal could lie under the former 


Section 100 were abrogated and in their place only 


one ground was substituted which was a highly 


stringent ground, namely, that there should be a 


substantial question of law. This was the new 
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Section 100 which was in force on the date when 


the present appeal was preferred by the appellant 


and the argument of the respondents was that the 


maintainability of the appeal was, therefore, 


required to be judged by reference to the ground 


specified in the new Section 100 and the appeal 


could be entertained only if there was a substantial 


question of law. The respondents leaned heavily on 


Section 8(1) of the General Clauses Act, 1897 


which provides: 


‘8. Construction of references to 


repealed enactments.—(1) Where this Act, or 


any Central Act or Regulation made after the 


commencement of this Act, repeals and re-


enacts, with or without modification, any 


provision of a former enactment, then 


references in any other enactment or in any 


instrument to the provision so repealed shall, 


unless a different intention appears, be 


construed as references to the provision so 


re-enacted.’ 


and contended that the substitution of 


the new Section 100 amounted to repeal and 


re-enactment of the former Section 100 and, 


therefore, on an application of the rule of 


interpretation enacted in Section 8(1), the 


reference in Section 55 to Section 100 must 


be construed as reference to the new Section 


100 and the appeal could be maintained only 


on ground specified in the new Section 100, 


that is, on a substantial question of law. We 


do not think this contention is well founded. 


It ignores the distinction between a mere 


reference to or citation of one statute in 


another and an incorporation which in effect 


means bodily lifting a provision of one 


enactment and making it a part of another. 


Where there is mere reference to or citation 


of one enactment in another without 
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incorporation, Section 8(1) applies and the 


repeal and re-enactment of the provision 


referred to or cited has the effect set out in 


that section and the reference to the 


provision repealed is required to be 


construed as reference to the provision as re-


enacted. Such was the case in Collector of 


Customs v. Nathella Sampathu Chetty [AIR 


1962 SC 316 : (1962) 1 Cri LJ 364 : (1962) 3 


SCR 786] and New Central Jute Mills Co. 


Ltd. v. CCE [(1970) 2 SCC 820] . But where a 


provision of one statute is incorporated in 


another, the repeal or amendment of the 


former does not affect the latter. The effect of 


incorporation is as if the provision 


incorporated were written out in the 


incorporating statute and were a part of it. 


Legislation by incorporation is a common 


legislative device employed by the legislature, 


where the legislature for convenience of 


drafting incorporates provisions from an 


existing statute by reference to that statute 


instead of setting out for itself at length the 


provisions which it desires to adopt. Once 


the incorporation is made, the provision 


incorporated becomes an integral part of the 


statute in which it is transposed and 


thereafter there is no need to refer to the 


statute from which the incorporation is made 


and any subsequent amendment made in it 


has no effect on the incorporating statute. 


Lord Esher, M.R., while dealing with 


legislation by incorporation in Wood's Estate, 


In re [(1886) 31 Ch D 607 (CA)] pointed out 


at p. 615: 


‘… If a subsequent Act brings into 


itself by reference some of the clauses of a 


former Act, the legal effect of that, as has 


often been held, is to write those sections 
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into the new Act just as if they had been 


actually written in it with the pen, or printed 


in it, and, the moment you have those 


clauses in the later Act, you have no 


occasion to refer to the former Act at all.’ 


Lord Justice Brett, also observed to the 


same effect in Clarke v. Bradlaugh [(1881) 8 


QBD 63 : (1881-85) All ER Rep 1002 (CA)] : 


(QBD p. 69) 


‘… there is a rule of construction that, 


where a statute is incorporated by reference 


into a second statute, the repeal of the first 


statute by a third [statute] does not affect the 


second.” 


10.  Learned State Counsel would submit that the 


recovery citation has been issued based on demand as 


received from the respondent no.6, Nagar Palika Parishad, 


Tehri. 


11.  Learned counsel for the respondent nos. 6 and 7, 


Nagar Palika Parishad Tehri, would submit that no 


interference is warranted in this petition. He would raise 


the following points in his submission:- 


(i) State Government is competent to pass 


such an order as impugned in the instant 


petition under Section 34 (1 B) of the Act. 


(ii) The recovery of arrears of rent may be made 


as recovery of land revenue by a joint 


reading of Sections 173A and 292 of the 


Act. 
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12.  Learned counsel has placed reliance upon the 


principles of law, as laid down in the case of Chandan Lal 


Vs. State of U.P., (2022) 2 ADJ 517.  


13.  In the case of Chandan Lal (supra), the Hon’ble 


Allahabad High Court, on these points observed as 


hereunder:- 


“20. A perusal of Section 291 and 292, on the other 


hand, shows that recovery of a sum of money due to the 


Nagar Palika from a person, on account of rent relating to 


land vested in the Nagar Palika, or entrusted to its 


management, can be recovered by the Nagar Palika 


asking the Collector to recover it as arrears of land 


revenue. Section 291 thus applies in case of rent due to 


the Nagar Palika from a person, relating to land vested in 


it or entrusted to its management. The Nagar Palika has 


been empowered, under the provision itself, to issue a 


recovery certificate to the Collector for the recovery of 


rent due in respect of land, by virtue of Section 291 and 


without the aid of Chapter VI. However, in case of 


property other than land, like the one involved here, 


which is a shop let out to the petitioner, it is provided 


that rent due to the municipality from a tenant, in 


respect of a property of this kind (that is other than land 


vested in or entrusted to the management of the Nagar 


Palika) shall be recovered in the manner prescribed by 


Chapter VI. Thus, for the recovery of rent due to the 


Nagar Palika from a tenant in respect of property other 


than land, the entire provisions of Chapter VI apply. Rent 


in respect of properties such as the demised shop can, 


therefore, be recovered by the Nagar Palika either by 


directly levying distress, attaching and selling movable 


property of the defaulter under Chapter VI or issuing a 


recovery certificate under Section 292 read with Section 


173-A to the Collector. The legal position that Chapter VI 


would apply validly to recovery of rent due to the Nagar 
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Palika relating to the immovable property, other than 


land vested in or entrusted to the said local body, is 


placed beyond any cavil by the terms of Section 166 (1) 


(c) of the Act, that say, "that any other sum declared by 


this Act", would be the subject matter of presentation of a 


bill under Section 166 and its recovery under Chapter VI. 


21. What Section 292, therefore, does is to apply 


all the provisions of Chapter VI to the recovery of dues on 


account of rent owed to the Nagar Palika by a tenant in 


respect of immovable property, other than land vested or 


entrusted to the management of the Nagar Palika. The 


property, in respect of which rent is sought to be 


recovered from the petitioner, is a shop claimed by the 


tenant to be rented out to him, and not forthrightly 


denied by the Nagar Palika too. Thus, what the Nagar 


Palika seeks to recover by issuing the impugned recovery 


certificate to the Collector is rent in respect of the Nagar 


Palika property, other than land vested in them or 


entrusted to their management. The Nagar Palika are 


well within their rights in issuing a recovery certificate to 


the Collector for the realization of arrears of rent due in 


respect of the shop that the petitioner holds on lease 


against payment of rent. The decisions of this Court in 


Ram Bilas Tibriwal, Mohd. Umar and Iliyas are not at all 


applicable on principle, inasmuch as what is laid down 


there is that contractual dues of the Nagar Palika, due 


under a Tehbazari contract, cannot be recovered as land 


revenue. Thus, those authorities do not, at all, relate to 


rent due to the Nagar Palika for a property other than 


land.” 


14.  In reply to applicability of the Section 34 (1B) of 


the Act, learned counsel for the petitioner would submit 


that this provision does not empower the State Government 


to annul any resolution passed by the municipality board. 


It is submitted that Section 34 (1B) of the Act may empower 


2023:UHC:7691







 14 


the State Government to prohibit the execution of 


resolution or order passed thereunder.  


15.  In support of his contentions, learned counsel for 


the petitioner has placed reliance upon the principles of law 


as laid down in the case of Municipal Board, Kannauj Vs. 


The State of Uttar Pradesh and others, (1972) 3 SCC 345.  


16.  In the case of Municipality Board Kannauj 


(supra), while interpreting the provisions of Section 34 (1 B) 


of the Act, the Hon’ble Supreme Court, inter alia, observed 


that “If the object of the provision was to clothe the 


State Government with the power to cancel or set aside 


the resolution of the Board or order, it would have 


simply said so without resorting to the circumlocution 


“prohibit the execution or further execution of the 


resolution or order”. We do not, therefore, think that 


sub-section (1-B) read with sub-section (4) applies to 


any resolution or order which exhausts itself after it is 


passed or made. That is the view taken by a learned 


Judge of the Allahabad High Court in Shujaat Ullah 


Khan v. State of U.P. [1966 ALJ 499].” 


17.  It may be noted that at the time of hearing 


leaned State counsel  placed for the perusal of the Court 


the instructions which he had received, which includes 


note sheets. They are taken on record. 
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18.  Note sheets have been placed on behalf of the 


State for revealing that, in fact, the matter was processed at 


the Secretariat level. The Secretary of the Department has 


taken note of the facts and the decision was taken by the 


Principal Secretary of the Department, which is note no. 91 


dated 06.06.2023. In view of this statement, and 


instructions as placed, the argument that the matter was 


not decided by the Principal Secretary, loses its force. 


19.  A perusal of the note sheet, as tendered, reveals 


that, in fact, in its note dated 18.05.2023 itself, the 


concerned Review Officer had noted that even prior to 


2017, the petitioner was in default of payment of rent. 


20.  During the course of hearing, the Court wanted 


to know from the learned counsel for the petitioner as to 


when, in the recent past, the petitioner had paid rent? 


There is no record of it. The rent is Rs.15,000/- per month 


as it was stipulated initially. The recovery was of about Rs. 


10 Lakhs, which means it is arrears for more than five 


years. Does it mean that merely by making a representation 


to some authorities, the petitioner considered that he is not 


liable to pay any rent, which was agreed to be paid by him 


initially with the respondent nos. 6 and 7, the Nagar Palika 


Parishad? 


21.  In fact, initially, the Court wanted to know as to 


why this petition should be entertained? It relates to rent 
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agreement between an individual and a local authority. 


Why a civil suit, ventilating the private grievances may not 


be considered as an appropriate remedy? Why a writ 


petition in the public law remedy may be considered? But, 


the attention of the Court was invited to the order dated 


15.02.2023 passed in the first petition to argue that this is 


a second round of litigation. That is how the Court started 


hearing this matter. The Court proceeded to hear it.  


22.  The note sheet reveals that all the factors were 


placed on file by one after an other official/officer in the 


Secretariat. In fact, on 17.05.2023, the Secretary of the 


Department had noted (note 79) that reduction of rent is 


not appropriate. It was also noted in that note sheet that 


the allotment of premises on rent to the petitioner was also 


not transparent. Considering all those proposals, final 


decision was taken. The Joint Secretary noted that by 


virtue of note dated 17.05.2023 of the Secretary (Note 79), 


the Nagar Palika Parishad Board’s proposal is to be 


cancelled. That is what has been finally approved. If there 


are other opinions of any Review Officer in between, it does 


not restrain the final authority from taking a decision, 


which he considers to be appropriate. The Principal 


Secretary had approved the proposal  given by the then 


Secretary on 17.05.2023 as enclosed in Note 79, which as 
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stated, records that in the allotment the process was not 


transparent and there is no reason to reduce the rent. 


23.  One of the arguments, is raised with regard to 


the competence of the State Government under Section 137 


of the Act to pass the impugned order.  


24.  First and foremost, let it be made clear that the 


impugned order does not make mention of any provisions 


of the Act. It does not say that the order has been passed 


under Section 137 of the Act. Of course, in the notes of the 


Secretariat, there is a mention of Section 137 of the Act. 


Section 137 of the Act, reads as follows:- 


“137. Power of State Government to remedy or 


abolish tax. - (1) Whenever it appears, on complaint 


made or otherwise , to the State Government, that the 


levy of any tax is contrary to the public interest or that 


any tax is unfair in its incidence the State Government 


may, after considering the explanation of the 


municipality concerned, by order require such 


Municipality to take measures, within a time to be 


specified in the order, for the removal of any defect which 


it considers to exist in the tax or in the method of 


assessing of collecting tax. 1 Subs by sec 8 of U.P. Act no 


08 of 2011 (2) Upon the failure or inability of the 


Municipality to comply, to the satisfaction of the State 


Government, with an order made under sub-section (1), 


the State Government may by notification suspend the 
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levy of the tax or of any portion thereof until the defect is 


removed, or may abolish or reduce the tax.” 


25.  A bare perusal of Section 137 of the Act makes it 


abundantly clear that under this provision, the Board’s 


jurisdiction with regard to rent could not have been 


interfered with. 


26.  On behalf of the respondent nos. 6 and 7, Nagar 


Palika Parishad, it is argued that the State Government 


may intervene in such matters under Section 34 (1 B) of the 


Act. It reads as follows:- 


“34-(1B) the State Government may, on its own 


motion or on report or complaint received by order 


prohibit the execution or further execution of a resolution 


or order passed or made under this or any other 


enactment by a Municipality or a committee of a 


Municipality or a Joint Committee or any officer or 


servant of a Municipality or of a Joint Committee, if in its 


opinion such resolution or order is prejudicial to the 


public interest, or has been passed or made in abuse of 


powers or in flagrant breach of any provision of any law 


for the time being in force, and may prohibit the doing or 


continuance by any person of any act in pursuance of or 


under cover of such resolution or order.” 


27.  As stated, on behalf of the petitioner it is argued 


that under Section 34 (1B) of the Act, the State Government 


may not annul or set aside any Board’s resolution. Under 


this provision, the State Government may only prohibit 


further execution of the resolution. It is in this context, 
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reference has been made to the judgment in the case of 


Municipal Board, Kannauj (supra). 


28.   In the case of Municipal Board, Kannauj (supra),  


the sweepers had gone on strike and their services were 


dispensed with. The State Government under Section            


34 (1 B) of the Act, prohibited the execution of the order of 


the Municipal Board. It is in that context the observations 


were made by the Hon’ble Supreme Court. 


 


29.  At the cost of repetition, the Court reiterates that 


the Hon’ble Supreme Court in the case of Municipal Board 


Kannauj (supra) observed that “we do not, therefore, 


think that sub-section (1-B) read with sub-section (4) 


applies to any resolution or order which exhausts itself 


after it is passed or made.” 


30.  Having considered, this Court is of the view that 


the impugned order cannot be challenged on the ground of 


the jurisdiction of the State Government for the following 


reasons:- 


(i) In the first petition on 15.02.2023, a 


statement was made on behalf of the State 


itself that the matter is pending before the 


State Government. In view of it, the Court 
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had directed the Principal Secretary to take 


a decision in the matter.  


(ii) The Principal Secretary had taken the 


decision in the matter, pursuant to the 


judgment and order dated 15.02.2023 


passed by this Court in the first petition. It 


cannot be said to be devoid of jurisdiction. 


This Court had directed the Principal 


Secretary to take a decision. If this Court 


has passed a wrong order on 15.02.2023, it 


was the petitioner, who would have assailed 


the order, which he did not.  


(iii) Even otherwise, Section 34 (1B) of the Act, 


would apply in the instant case. The facts 


in the case of Municipal Board, Kannauj 


(supra) were distinct. There services had 


already been dismissed. There was nothing 


to prohibit thereafter. Their action had been 


exhausted insofar as the Board was 


concerned. Here in the instant case, the 


Nagar Palika Parishad had merely passed a 


resolution for reducing the rent from 


Rs.15,000/- to Rs.5,000/- per month. In 


fact, if order of prohibition is passed, it 


means that the Board would be restrained 
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from recovering the reduced rent, instead 


the Board would be under an obligation to 


recover the agreed rent of Rs. 15,000/- per 


month. That is what the essence of 


impugned order is. 


31.  The question for consideration is as to whether, 


the recovery could be made, as arrears of land revenue? 


32.   On behalf of respondent nos. 6 and 7, reference 


to Section 292 of the Act has been made. It reads as 


follows:- 


“292. Recovery of rent of other immovable 


property. - Any arrears due on account of rent from a 


person to the Municipality in respect of immovable 


property other than land vested in or entrusted to the 


management of the Municipality, shall be recovered in 


the manner prescribed by Chapter VI.” 


 


33.  It is argued on behalf of the respondent nos. 6 


and 7 that Section 173 A of the Act, which finds place 


under Chapter VI, permits recovery as arrears of land 


revenue. Section 173 A of the Act, reads as follows:- 


“173A. Recovery of taxes as arrears of land 


revenue. - (1) Where any sum is due on account of a tax, 


other than any tax payable upon immediate demand, 


from a person to a Municipality, the Municipality may 


without prejudice to any other mode of recovery apply to 


the Collector to recover such sum together with costs of 


the proceedings as if it were an arrear of a land revenue. 
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(2) The Collector on being satisfied that the sum is due 


shall proceed to recover it is an arrear of land revenue.” 


 


34.   It may be noted that Chapter VI of the Act, deals 


with “recovery of certain municipal claims”. Section 


173A of the Act, as quoted, makes it explicitly clear that 


basically it is for arrears of tax and not for  the rent. Even 


Chapter VI of the Act, mainly deals with recovery of tax. 


But, by virtue of Section 292 of the Act, it has been made 


applicable in case of recovery of rent. The question that has 


been raised is that the provisions of Section 173-A would 


not be made available in this case because in Section 292, 


Chapter VI has been incorporated. It is not simply by 


reference. What is argued is that Chapter VI as stood on 


the date when the Act was enacted would only be 


applicable when proceedings under Section 292 of the Act 


are initiated. Further, what is argued is that Section 173 A 


of the Act was subsequently amended in the Act. It would 


not be applicable by making application qua Section 292 of 


the Act because Chapter VI, as such is incorporated in 


Section 292 of the Act. It is the whole Chapter, which is 


incorporated. 


35.  Reference has been to the judgment in the case 


of  Mohan Singh (supra), in this judgment, the Hon’ble 


Supreme Court has followed the principles of law, as laid 


down in the case of Mahindra and Mahindra Ltd. Vs.Union 
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of India and another, (1979) 2 SCC 529. In both the cases, 


in a subsequent Act, the specific provisions of the previous 


Act have been quoted. It was held that it was a reference by 


incorporation.  


36.   The principles on this aspect have been 


discussed by the Hon’ble Supreme Court in the case of  


Western Coalfields Limited Vs. Special Area Development 


Authority, Kobra and another, (1982) 1 SCC 125. In 


paragraphs 16 and 17, the Hon’ble Supreme Court 


observed as hereunder:- 


“16. The principle, broadly, is that where a statute 


is incorporated by reference into a second statute, the 


repeal of the first statute by a third does not affect the 


second (see Clarke v. Bradlaugh [(1881) 8 QBD 63, 69 : 


46 LT 49 : 30 WR 53 (CA)] ). Likewise, logically, where 


certain provisions from an existing Act have been 


incorporated into a subsequent Act, no addition to the 


former Act, which is not expressly made applicable to the 


subsequent Act, can be deemed to be incorporated in it 


(see Secretary of State for India-in-Council v. Hindusthan 


Cooperative Insurance Society Ltd. [AIR 1931 PC 149 : 58 


IA 259 : 132 IC 748] ). But these rules are not absolute 


and inflexible. In the case last cited, the Privy Council 


qualified its statement of the law by saying that the 


principle, that an amendment of the first law which is not 


expressly made applicable to the subsequent 


incorporating Act cannot be deemed to be incorporated 


into the second Act, applies “if it is possible for the 


subsequent Act to function effectually without the 


addition” (IA p. 267). Besides, as held by a Constitution 


Bench of this Court in the Collector of 


Customs, Madras v. Nathella Sampathu Chetty [AIR 


1962 SC 316 : (1962) 3 SCR 786 : (1962) 1 SCJ 68] the 
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decision of the Privy Council could not be extended too 


far so as to cover every case in which the provisions of 


another statute are adopted by absorption (see SCR p. 


837). Finally, in State of M.P. v. M.V. Narasimhan [(1975) 


2 SCC 377 : 1975 SCC (Cri) 589 : AIR 1975 SC 1835 : 


(1976) 1 SCR 6] this Court held, after an examination of 


the relevant decisions, that the broad principle that 


where a subsequent Act incorporates provisions of a 


previous Act then the borrowed provisions become an 


integral and independent part of the subsequent Act and 


are totally unaffected by any repeal or amendment in the 


previous Act, is subject to four exceptions, one of which 


is that the principle will not apply to cases “where the 


subsequent Act and the previous Act are supplemental to 


each other. 


17. Applying these principles, we are of the opinion 


that in the instant case, subsequent amendments made 


to the Municipal Corporation Act and the Municipalities 


Act will also apply to the power of taxation provided for in 


Section 69(d) of the Act of 1973. The Act of 1973 did not, 


by Section 69 (d), incorporate in its true signification any 


particular provision of the two earlier Acts. It provides 


that, for the purpose of taxation, the Special Area 


Development Authority shall have the powers which a 


Municipal Corporation or a Municipal Council has under 


the Madhya Pradesh Municipal Corporation Act, 1956 or 


the Madhya Pradesh Municipalities Act, 1961. The case 


therefore is not one of incorporation but of mere 


reference to the powers conferred by the earlier Acts. As 


observed in Nathella Sampathu Chetty [AIR 1962 SC 316 


: (1962) 3 SCR 786 : (1962) 1 SCJ 68] , there is a 


distinction between a mere reference to or a citation of 


one statute in another and an incorporation which in 


effect means the bodily lifting of the provisions of one 


enactment and making them part of another, so much so 


that the repeal of the former leaves the latter wholly 


untouched. Section 69(d) of the Act of 1973 must 


accordingly be read to mean that Respondent 1 shall 


have all the powers of taxation which a Municipal 
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Corporation or a Municipal Council has for the time 


being, that is to say, at the time when Respondent 1 


seeks to exercise those powers.” 


 


37.  When the provisions of some earlier statute are 


incorporated or referred to in the subsequent statute, how 


could it be done? And how should it be entertained? If a 


provision is bodily lifted from an earlier statute, and 


incorporated in a subsequent statute, it would be a 


reference by incorporation. The other method is by making 


a simple reference to the provisions of an earlier statute in 


the subsequent statute. It would be a simple reference not 


by incorporation. 


38.  In the case of Mahindra (supra), in para 8 of the 


judgment, the Hon’ble Supreme Court observed “but where 


a provision of one statute is incorporated in another, 


the repeal or amendment of the former does not affect 


the latter. The effect of incorporation is as if the 


provision incorporated were written out in the 


incorporating statute and were a part of it. Legislation 


by incorporation is a common legislative device 


employed by the legislature, where the legislature for 


convenience of drafting incorporates provisions from an 


existing statute by reference to that statute instead of 


setting out for itself at length the provisions which it 


desires to adopt. Once the incorporation is made, the 
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provision incorporated becomes an integral part of the 


statute in which it is transposed and thereafter there is 


no need to refer to the statute from which the 


incorporation is made and any subsequent amendment 


made in it has no effect on the incorporation statute.” 


39.  In the instant case, for recovery of arrears of the 


rent, the provisions of  Section 173 A of the Act, can be 


made applicable for the following reasons:- 


(i) Sections 292 and Section 173 A of the Act, 


both are part of the same Act. There is no 


question of reference by incorporation or by 


mere reference. These principles apply 


when the provisions of one statute are 


referred or incorporated by reference in a 


subsequent statute; In the instant case, 


both Section 173A and Section 292 are part 


of the same statute. Any change in any part 


of the Act affects the whole Act. Each 


provision of it is an integral part of any 


other provision of the Act. 


(ii) Even if, the principles of incorporation by 


reference are applied, it does not apply to 


the instant case.  
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(iii) In Section 292 of the Act, the provisions of 


Section 173 A have not been bodily lifted 


and incorporated. It is merely by reference 


to Chapter VI of the Act, in which Section 


173A of the Act also finds place. Therefore, 


it is a case of mere reference, not reference 


by incorporation. 


40.  An argument has been raised that the Secretary, 


who heard the petitioner on 27.03.2023 and 21.04.2023 


did not pass the order. Another Secretary has passed the 


order, but he did not hear the petitioner.  


41.  The Court requested learned counsel for the 


petitioner that the principles of natural justice may not be a 


mere formality. What explanation the petitioner has and 


what the petitioner has to say in support of his case for 


reduction of rent. Learned counsel would submit as 


follows:- 


(i) Due to Covid-19 pandemic, the business of 


the petitioner in running the gym was badly 


affected. It was closed at the first 


opportunity and it was opened as a last 


enterprise. Therefore, he has incurred loss. 


His rent is liable to be reduced; and 
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(ii) The Tehsildar and the Revenue Official have 


given a report that there are nine gyms in 


the nearby locality and the business of the 


petitioner is not running smoothly. 


42.  This Court is afraid that these may be the 


grounds to support the Nagar Palika resolution that the 


rent may be reduced from Rs.15,000/- per month to Rs. 


5,000/- per month. The rent is agreed rent. It is a personal 


agreement between the petitioner and the Nagar Palika 


Parishad. If the petitioner is not able to pay the rent and 


his business is not running smoothly, he should quit the 


premises. But, he cannot insist that the rent may be 


reduced and at least he cannot seek enforcement from this 


Court that the rent should be reduced. 


43.  Having considered, this Court does not see any 


reason to interfere with the impugned order or recovery 


proceeding. Accordingly, the writ petition deserves to be 


dismissed at the stage of admission itself. 


44.  The writ petition is dismissed in limine. 


 


                   (Ravindra Maithani, J.) 
               21.07.2023 


Jitendra 
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Narayan Singh Rawat and Others           ….Petitioners  
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    Addl. Chief Standing 


 Counsel 
 


 WITH 


WRIT PETITION NO.1971 OF 2011 (M/S) 


 


Between: 
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Counsel for the Respondent :  Mr. Pradeep Joshi,   
Nos. 1 & 2   Addl. Chief Standing  
  Counsel 
 
Counsel for the Private :  Mr. Siddhartha Singh,    
Respondent – Bharat  Advocate with Mr. Mohd. 
Sadhu Samaj   Umar, Advocate 
 


WITH 


WRIT PETITION NO.2048 OF 2011 (M/S) 


 
Between: 
 


Krishna Lal Sharma and Others           ….Petitioners  
  


and  


State of Uttarakhand and Another            ……Respondents 
      


Counsel for the Petitioners  : Mr. M.S. Tyagi, Senior  
 Advocate assisted by Mr. 
 Sunil Chandra, Advocate 


 


Counsel for the Respondents :  Mr. Pradeep Joshi,   
    Addl. Chief Standing  
  Counsel 


      Reserved on : 07.07.2023 


      Delivered on : 21.07.2023 


 


Upon hearing the learned counsel for the parties, this 


Court made the following judgment : 
 


(Per : Shri Alok Kumar Verma, J.) 
 
  In SLP (Civil) 10329 of 2023, titled “Dinesh Kumar 


Paliwal and Others vs. Muktinath Pandey and Others”, 


arising out of the order dated 22.12.2022, passed by this 


Court in Writ Petition (PIL) No.116 of 2017, the Hon’ble 
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Supreme Court, by the Order dated 12.05.2023, has 


requested this Court to take up WPMS No.999 of 2009, 


along with WPMS No.1971 of 2011 and WPMS No.2048 of 


2011 immediately on board for final hearing. The Chief 


Justice has been requested to assign the abovementioned 


Writ Petitions to an appropriate Bench, with an endeavour to 


decide the said Writ Petitions by 31.07.2023.  


2.  These Writ Petitions were listed on 09.06.2023. 


We asked Mr. M.S. Tyagi, learned Senior Advocate for the 


writ petitioners to proceed to argue the Writ Petitions. It was 


argued on behalf of the learned Senior Advocate that the 


said Writ Petitions cannot be heard by the Division Bench, 


and should be assigned by the Chief Justice to a Bench of 


learned Single Bench for hearing. We rejected the said 


submission of Mr. M.S. Tyagi, learned Senior Advocate. Mr. 


M.S. Tyagi, learned Senior Advocate, stated that he was not 


ready with his arguments, and he sought an adjournment.  


3.  At the time of hearing on 07.07.2023, this Court 


was informed by Mr. Mukesh Rawat, learned counsel for the 


petitioners in Writ Petition (PIL) No.116 of 2017 that a SLP 


was filed against the order of this Court dated 09.06.2023, 


which has been dismissed by the Hon’ble Supreme Court.  


4.  The petitioners in these three petitions have 


approached this Court under Article 226 of the Constitution 


of India with the following prayers :- 
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 Writ Petition No.999 of 2009 (M/S) :- 


“i) Issue a writ, order or direction in the nature of 


certiorari quashing the impugned order dated 


01.01.2008 passed by the District Magistrate 


(Annexure No. 18) 


ii) Issue a writ, order or direction in the nature of 


mandamus directing the respondents to consider the 


claim of each of the petitioners for grant of lease in 


their respective shops after taking into consideration 


the order passed by the District Magistrate dated 


21.09.1988, order dated 27.02.1989 alongwith the 


report of Naib Tehsildar dated 16.04.1989 and the 


recommendation made by the Tehsildar dated 


20.04.1989 and till then the petitioners may not be 


evicted.  


iii) Issue any suitable writ, order or direction, which this 


Hon’ble court may deem fit and proper on the basis of 


the facts and circumstances of the case.  


iv). Award the cost of the petition to the petitioners.”  


 Writ Petition No.1971 of 2011 (M/S):- 


“i) Issue a writ, order or direction in the nature of 


certiorari quashing the impugned order dated 1.1.2008 


issued by respondent no.2 annexed as Annexure No.3 


to the writ petition. 
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ii) Issue a writ, order or direction, in the nature of 


mandamus commanding the respondents to consider 


the claim of the petitioners for grant of lease in their 


respective shops after taking into consideration the 


order dated 21.09.1988, issued by the District 


Magistrate, the order dated 27.02.1989 along with the 


report of Naib Tehsildar dated 16.04.1989 and the 


recommendation made by the Tehsildar dated 


20.04.1989 and till then the petitioners may not be 


evicted.  


iii) Issue a writ, order or direction which this Hon’ble 


Court may deem fit and proper under the 


circumstances of the case. 


iv) Award the cost of the petition.”  


Writ Petition No.2048 of 2011 (M/S):- 


“i) A writ, order or direction in the nature of certiorari 


quashing the order dated 01.01.2008 passed by the 


District Magistrate Pauri Garhwal.  


ii) Issue a writ, order or direction in the nature of 


mandamus directing the respondents to consider the 


claim of each of the petitioners for grant of lease in 


their respective shops after taking into consideration 


the order passed by the District Magistrate dated 


21.09.1988, order dated 27.02.1989 along with the 


report of Naib Tehsildar dated 16.04.1989 and the 
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recommendation made by the Tehsildar dated 


20.04.1989 and till then the petitioners may not be 


evicted.  


iii) Any other suitable writ, order or direction, which 


this Hon’ble court may deem fit and proper in the 


circumstances of the case.  


iv) Award the cost of petition to the petitioner.” 


  
5.  By this order we dispose of this and the connected 


two writ petitions also in view of the common questions of 


law and facts involved in these writ petitions.  


6.  We have taken the material facts from WPMS 


No.2048 of 2011.  


7.  Brief facts in nutshell for proper adjudication of 


the dispute involved in the present petitions are, the State 


of Uttar Pradesh granted a lease for 40 years to Geeta 


Bhawan, Swargashram, Rishikesh (in short, “Geeta 


Bhawan”) through a registered lease deed dated 11.08.1950 


for the land Khasra No.63. The total area of lease land was 


23 Nali. The said land was allotted to Geeta Bhawan for 


construction of Pucca Ghat.  


8.  Geeta Bhawan constructed the Ghat on certain 


portion of the allotted land, rest of the land was lying 


vacant. Geeta Bhawan sublet the vacant land, which was 


measuring 18 Nali 12 Muthi, to one another religious 
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organization namely Bharat Sadhu Samaj in the year, 1955. 


Subsequently, Bharat Sadhu Samaj constructed more than 


45 shops, some flats and Dharmshala on the top of the 


shops in the year 1959-60, which were given on rent. 


Petitioners are tenants on the shops and Bharat Sadhu 


Samaj is getting the rent from them.  


9.  A show cause notice dated 09.07.1987 was issued 


to the Manager, Geeta Bhawan, the principal lease holder, 


by District Magistrate/Deputy Commissioner, Pauri Garhwal 


mentioning that 40-45 shops of Bharat Sadhu Samaj are 


built on a part of the lease granted to Geeta Bhawan and 


rent is also being taken by Bharat Sadhu Samaj. No prior 


approval was taken by Geeta Bhawan before handing over 


the possession. Thus, the terms and conditions of the lease 


deed have been violated by Geeta Bhawan. District 


Magistrate/Deputy Commissioner asked the Manager of 


Geeta Bhawan why not the lease agreement dated 


11.08.1950 be cancelled.  


10.  Thereafter, by an order dated 21.09.1988, Deputy 


Commissioner/District Magistrate, Garhwal cancelled the 


lease deed dated 11.08.1950, by which the lease was 


granted to Geeta Bhawan. It was mentioned in the order 


dated 21.09.1988 that the lease of the land on which Pucca 


Ghat of Geeta Bhawan is built can be granted on application 


of Geeta Bhawan. In the said order dated 21.09.1988, it was 
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also mentioned that several shopkeepers are in possession 


of a part of the lease land. Therefore, the Sub-Divisional 


Magistrate, Kotdwar was directed to immediately get the 


said land inspected and submit the details of the names and 


addresses of the shopkeepers occupying the land within a 


month, so that actual occupants could be considered for 


grant of lease.  


11.  District Magistrate, Garhwal sent an another letter 


dated 27.02.1989 to the Sub-Divisional Magistrate, Kotdwar 


in which it was mentioned that due to the dispute, there is a 


loss of revenue, therefore, it would be appropriate and 


necessary in the interest of revenue to regularize the grant 


in favour of the shopkeepers, for which applications have 


been received from the concerned shopkeepers. It was also 


mentioned in the said letter that if the applications are not 


submitted by the concerned shopkeepers, they can be 


evicted but loss of revenue cannot be tolerated.  


12.  As per the order passed by Tehsildar, Kotdwar on 


District Magistrate’s letter dated 27.02.1989, spot was 


inspected by Naib Tehsildar, Kotdwar and measurement was 


done after receiving applications from the shopkeepers. He 


found that 38 shops were constructed over 16 Nali of the 


land. He forwarded his report to Tehsildar, Kotdwar. On the 


report of Naib Tehsildar, Tehsildar, Kotdwar noted on 


20.04.1989 that he agrees with Naib Tehsildar’s report. He 
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(Tehsildar) recommended the grant in the name of those 


persons who were actually in possession.  


13.  Thereafter, notices dated 02.11.1998 under 


Section 4 (1) of the Uttar Pradesh Public Premises Act, 1972 


(in short, “Act, 1972”) (as applicable in the State of 


Uttarakhand) were issued to the petitioners and other 


shopkeepers mentioning therein that they are the illegal 


occupants. The petitioners challenged the said notices. 


However, the Prescribed Authority passed the eviction order 


against the petitioners and other shopkeepers. Against the 


eviction order, passed by Prescribed Authority, petitioners 


and other shopkeepers preferred appeals before the District 


Judge, Pauri Garhwal. Out of 37 appeals, 20 appeals were 


allowed and the rest of the appeals were dismissed. State 


and shopkeepers, whose appeals were dismissed, preferred 


writ petitions. High Court remanded all the writ petitions by 


order dated 18.05.2006. District Judge by judgment dated 


06.08.2007 dismissed all the appeals. Against the dismissal 


of appeals, writ petitions were preferred. Some writ petitions 


were dismissed and in some writ petitions, petitioners were 


directed to make fresh representations before the District 


Magistrate for grant of lease of the land. The writ petitioners 


along with other shopkeepers made fresh representations 


before the District Magistrate, Pauri Garhwal. District 


Magistrate rejected the representations, submitted by the 
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petitioners, by order dated 01.01.2008, which is impugned 


in the present writ petitions.  


14.  Heard learned counsel for the parties and perused 


the record.  


15.  Mr. M.S. Tyagi, learned Senior Advocate and Mr. 


Pramod Bailwal, Advocate contended that the State 


Government is the owner of the land but the shops were 


constructed by Bharat Sadhu Samaj. Petitioners are tenants 


since last 40-45 years. Petitioners are running their shops, 


but the grievances of the petitioners were not considered by 


the District Magistrate, Garhwal while passing the impugned 


order dated 01.01.2008. The grievances of the petitioners, 


which are genuine, were appreciated by the then District 


Magistrate in its order dated 21.09.1988 as well as in the 


order dated 27.02.1989. Petitioners have vested rights over 


their shops for running their business and they had 


legitimate expectation in assuming that the State 


Government would act in pursuant to the order dated 


21.09.1988 and order dated 27.02.1989, passed by District 


Magistrate, and, recommendation of Tehsildar, Kotdwar 


dated 20.04.1989. Therefore, the impugned order dated 


01.01.2008 is arbitrary, unjust and improper.  


16.        On the other hand, Mr. Pradeep Joshi, learned 


Additional Chief Standing Counsel appearing for the State, 


contended that a lease was granted by the State of Uttar 
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Pradesh to Geeta Bhawan in the year, 1950 for construction 


of Pucca Ghat on Plot No.63 area 23 Nali. Geeta Bhawan 


instead of constructing Pucca Ghat, constructed Ghat and 


house on 2 Nali 8 Muthi land and remaining 18 Nali 12 Muthi 


land was subletted to Bharat Sadhu Samaj in contravention 


of the lease deed. Bharat Sadhu Samaj constructed 


commercial shops over 18 Nali 2 Muthi land and let out the 


said shops to the petitioners on rent. After coming the said 


facts in the knowledge of the District Magistrate, a show 


cause notice was issued to the Manager, Geeta Bhawan on 


09.07.1987 and after hearing to him, the District Magistrate, 


vide its order dated 21.09.1988, cancelled the lease of 


Geeta Bhawan and after cancellation of lease, granted to 


Geeta Bhawan all the persons, who are in illegal possession, 


including the petitioners, have become unauthorized 


occupants. Therefore, the impugned order dated 01.01.2008 


has been passed rightly keeping in view the public interest.  


17.  The points that arise for our consideration in these 


petitions are – 


 (i) The scope of the legitimate expectation of the 


 petitioners. 


    (ii) Whether the expectation was legitimate. 


 (iii) Vested right of the petitioners. 


(iv) Whether the doctrine of legitimate expectation can 


be applied in the present matters.  
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 (v) Whether the impugned order dated 01.01.2008 is 


 arbitrary, unjust and improper. 


18.  In State of Jharkhand and Others vs. 


Brahmputra Metallics Ltd., Ranchi and Another, 2021 


(1) SCJ 131, the Hon’ble Supreme Court held that the 


doctrine of legitimate expectation cannot be claimed as a 


right in itself, but can be used only when the denial of a 


legitimate expectation leads to the violation of Article 14 of 


the Constitution.  


19.  The doctrine of ‘Legitimate Expectation’ has been 


constituted by two words, ‘legitimate’ and ‘expectation’. 


Therefore, expectation should be legitimate, i.e. expectation 


should be fair, logical, justifiable, valid, reasonable, 


acceptable and protectable. Any expectation which is based 


on sporadic or casual or random acts or on any assumption, 


or which is unreasonable, illogical or invalid cannot be a 


legitimate expectation. “Legitimate Expectation”, is not the 


same thing as anticipation. It is also different from a mere 


wish or desire or hope. This doctrine is based on Article 14 


of the Constitution of India and the rule of reasonableness 


and fairness. The expectations must be based on some 


statement or undertaking by, or on behalf of, the public 


authority which has the duty of making the decision.  


20.  The doctrine of legitimate expectation is not of 


universal application under all circumstances. To decide 
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whether an expectation is a legitimate one is contextual and 


has to be decided on a case by case basis. The legitimacy of 


an expectation can be inferred only if it is founded on the 


sanction of law or custom or an established procedure 


followed in regular and natural sequence. In State of 


Jharkhand and Others vs. Brahmputra Metallics Ltd., 


Ranchi and Another (Supra), the Hon’ble Supreme Court 


held that whenever the question arises, it is to be 


determined not according to the claimant’s perception but in 


larger public interest.    


21.  The petitioners who base their claim on the 


doctrine of legitimate expectation, in the first instance, must 


satisfy that there is a foundation and thus have locus standi 


to make such a claim.   


22.  The contention of Mr. M.S. Tyagi, learned Senior 


Advocate and Mr. Pramod Bailwal, Advocate appearing for 


petitioners is that petitioners are running their shops since 


last 40-45 years. The grievances of the petitioners were 


appreciated by the then District Magistrate in his order dated 


21.09.1988 as well as in the order dated 27.02.1989. 


Petitioners have vested rights over their shops for running 


their business and they had legitimate expectation in 


assuming that the State Government would act in pursuant 


to the order dated 21.09.1988 and order dated 27.02.1989, 
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passed by District Magistrate, and, recommendation of 


Tehsildar, Kotdwar dated 20.04.1989.  


23.  We do not find any substance in the contention, 


raised on behalf of the petitioners. On hearing the 


contentions of both the parties and perusing the record, it is 


clear that no statement or undertaking of any kind was 


given to the petitioners by the authority who was duty 


bound to take the decision. None of the grievances of the 


petitioners was found genuine by the District Magistrate, 


rather the dispute was found to result in loss of revenue. 


Therefore, considering the loss of revenue, the District 


Magistrate was compelled to pass the order dated 


27.02.1989. This fact is clearly visible from the said order 


dated 27.02.1989 of the District Magistrate.  


24.  The recommendation made by Tehsildar is found 


to be without any basis and arbitrary. No public authority 


should be permitted to perfect the title of the land by giving 


recommendation to regularize the land in favour of 


unauthorized occupants. An unauthorized possession cannot 


be regularized by way of recommendation.  


25.  A public authority possesses powers only to use 


them for public interest. In Food Corpn. Of India vs. 


Kamdhenu Cattle Feed Industries, JT 1992 (6) SC 259, 


the Hon’ble Supreme Court held that there is no unfettered 


discretion in public law. A public authority possesses powers 
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only to use them for public good. This imposes the duty to 


act fairly and to adopt a procedure which is “fair play in 


action”. In State of Jharkhand and Others vs. 


Brahmputra Metallics Ltd., Ranchi and Another 


(supra), the Hon’ble Supreme Court held that power vested 


by the State in a public authority should be viewed as a trust 


coupled with duty to be exercised in larger public and social 


interest. Public authority cannot play fast and loose with the 


powers vested in them. A decision taken in an arbitrary 


manner contradicts the principle of legitimate expectation.  


26.  The factual position of the present matter makes it 


clear that the doctrine of legitimate expectation has no 


application to the facts of the present case.     


27.  The Act, 1972 is concerned with the eviction of 


those persons who have no authority in law to remain in 


possession of the public premises. Clause (g) of Section 2 of 


the Act, 1972 defines “Unauthorized occupation”. It reads as 


under :-  


2(g)““unauthorized occupation”, in relation to any 


public premises, means the occupation by any person 


of the public premises without authority for such 


occupation, and includes the continuance in occupation 


by any person of the public premises after the authority 


(whether by way of grant or any other mode of 


transfer) under which or the capacity in which he was 
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allowed to hold or occupy the premises has expired or 


has been determined for any reason whatsoever and 


also includes continuance in occupation in the 


circumstances specified in sub-section(1) of Section 7 


and a person shall not, merely by reason of the fact 


that he had paid any amount as rent, be deemed to be 


in authorized occupation”. 


28.  It was the duty cast upon the State Government 


to maintain the rule of law by evicting all those persons who 


were found in unauthorized occupation.  


29.  This fact is not disputed that proceedings were 


instituted against the petitioners under the Act, 1972. The 


Prescribed Authority passed an order of eviction against the 


petitioners. Petitioners’ appeals to the appellate authority 


under the Act, 1972 were dismissed. The petitioners could 


not get any relief even from the High Court. Therefore, after 


the said proceedings, petitioners cannot claim vested right 


to remain in public premises.     


30.  The last contention has been placed by Mr. 


Pramod Bailwal, Advocate that five leases have been 


granted in the land-in-question to those who were never 


tenants.  


31.  It is pertinent to note that the said persons are 


not before us. Neither they have been impleaded as 


respondents in these writ petitions, nor have the petitioners 
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disclosed the circumstances under which the lease was 


granted to them. It is well settled that orders cannot be 


passed in detriment to the interest of third party without 


impleading them as respondents and thereafter without 


giving them an opportunity of being heard. The impugned 


decision of the District Magistrate dated 01.01.2008 clearly 


brings out the rationale for eviction of the petitioners. It, 


inter alia, states : 


“iz”uxr Hkwfe [kljk uEcj&63 xzke tkSad ds ml {ks=+ esa fLFkr gSa tks 


LoXkkZJe ds uke ls tkuk tkrk gS rFkk xaxkrV ij fLFkr gksus ds dkj.k 


mlesa o’kZ Hkj /kekZoyfEc;ksa] Ik;ZVdksa ,ao rhFkZ;kf++=;ksa dk rkark yxk jgrk 


gSA vr% bl rF; dks n`f’Vxr j[krs gq;s tufgr esa lkoZtfud mi;ksx 


gsrq mDr Hkwfe dh furkUr vko”;drk gSa rkfd esays] mRlo ,ao R;kSgkjksa ds 


volj ij c<+rh gq;h i;ZVdksa ,ao leLr vU; J`}kyvksa dh HkhM esa HkxnM 


gksus ds dkj.k dksbZ nq?kZVuk u gks ldsA pwafd ;g LFky dqEHk esyk {ks= dk 


Hkh vfHkUu vax gS vr% mDr LFkku dk tufgr] iz”kklfud ,ao O;ogkfjd 


n`f’V ls Hkh [kqyk ,ao fjDr j[kk tkuk vfr vko”;d gS rkfd tu lkekU; 


bldk mi;ksx dj ldsA ;g Hkh KkrO; gS fd voS/k dCtsnkjks }kjk 


ljdkjh Hkwfe ij voS/kkfud :Ik ls dCtk ,ao vfrdze.k djus dh izo`fr 


rsth ls c< jgh gS vkSj os le;&le; ij vuko”;d okn nk;j dj vius 


dCts dks cuk;s j[kus dk dqiz;kl djrs jgrs gS tks fd fuUnuh; gh ugh 


cfYd fdlh Hkh n`f+’V ls U;k;ksfpr ugha gS rFkk ,sls O;fDr;ksa ds fo:} 


l[r dk;Zokgh dh tkuh vko”;d gSaA”   


 
32.  In the result, we do not find any substance in the 


contentions of the petitioners that the impugned order dated 
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01.01.2008 is arbitrary, unjust and improper. Therefore, 


there is no good ground for interference in the impugned 


order dated 01.01.2008 in exercise of jurisdiction under 


Article 226 of the Constitution of India. The Writ Petitions 


lack merit and are dismissed.  


33.  A copy of this judgment be placed in the 


connected writ petitions.     


   


 


          ___________________ 
                   VIPIN SANGHI, C.J.  
 


                                                                                    
____________________ 
 ALOK KUMAR VERMA, J.   


                
Dt:21ST July, 2023 
JKJ/Pant  
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HIGH COURT OF UTTARAKHAND AT  
NAINITAL 


 


Writ Petition (M/S) No.2263 of 2013 
 
Sant Shri Asharam Ram Ji  
Manager Sant Shri Asharam        ....Petitioner  
 


Versus 
            
State of Uttarakhand and Others               ….Respondents 
 
Present:-  


Mr. K.P. Upadhyaya, Senior Advocate assisted by Mr. K.K. 
Tiwari, Advocate for the petitioner. 


 Mr. Vinod Nautiyal, D.A.G. with Mr. Narain Dutt, Brief 
Holder for the State/ respondent nos. 1 to 4. 


 Mr. M.C. Kandpal, Senior Advocate assisted by Chitrarth 
Kandpal, Advocate for the respondent no.5. 


 Mr. Atul Bhatt, Advocate for the respondent nos. 6 and 7. 
 Mr. I.D. Paliwal, Advocate for the respondent no.8.   
 


JUDGMENT 
 


Hon’ble Ravindra Maithani, J. (Oral) 
 
  The challenge in this petition is made to notices 


dated 13.02.2013 and 09.09.2013, issued by the respondent 


no.2, the Divisional Forest Officer, Narendra Nagar Forest 


Division Munikireti, Tehri Garhwal. By it, the petitioner has 


been required to vacate his possession from the leased land.   


  


2.  Heard learned counsel for the parties and 


perused the record. 


 
 


3.  It is the case of the petitioner that one Tyagi 


Lachman Das was given lease, as per Lease No.59, measuring 


0.574 acres situated at Brahampuri, Post Tapovan, Patti 


Dhamandsyu Neergarhj, Compartment No.4, Tehsil, Narendra 


2023:UHC:7399







 2 


Nagar Tehri Garhwal (“the disputed land”). Tyagi Lachman 


Das executed a power of attorney in favour of the petitioner 


and gave actual possession of the disputed land to him on 


10.06.1991 along with license for making construction over 


the disputed land and to use the disputed land. The 


petitioner, thereafter, raised certain constructions. 


Subsequent to it, according to the petitioner, Tyagi Lachman 


Das also gave an affidavit confirming the possession to the 


petitioner. Tyagi Lachman Das is no more. He died. In view of 


certain disputes with the respondent no.5 and other persons, 


according to the petitioner, he filed Original Suit No. 97 of 


1995, Sant Shri Asha Ramji President Sant Shri Asha Ram 


Ashram Trust Versus Tyagi Lachman Dass and others, in the 


court of District Judge, Tehri Garhwal, seeking injunction, etc 


(“the Original Suit”), which was decreed in favour of the 


petitioner and the first appeal is still pending, in which status 


quo order qua possession has already been passed.  


 


4.  It is the case of the petitioner that he had 


already applied for the renewal of the lease. The State of U.P. 


and the Administrative Officers have confirmed the 


possession of the petitioner over the disputed land. The State 


of U.P. had also recommended for the renewal of the lease in 


favour of the petitioner and had made communication to the 
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respondent nos. 6 and 7. The matter is still pending. In view 


of it, the notices for vacating the possession from the disputed 


land is not in accordance with law.     


 


5.  Respondent nos. 2 to 4, i.e. the State of 


Uttarakhand, did file its counter affidavit. According to the 


State of Uttarakhand, after the death of original lessee, Tyagi 


Lachman Das, the power of attorney has no significance. It 


automatically stands revoked. Therefore, the possession of the 


petitioner over the disputed land is illegal and is possession is 


in the nature of a trespasser.  


 


6.  The respondent no.5, Ram Sevak Das, had 


separately filed his counter affidavit. According to him, the 


original lessee had already revoked the power of attorney that 


was executed in favour of the petitioner. In fact, according to 


the respondent no.5, the petitioner had got the letter dated 


11.06.1991 executed from Tyagi Lachman Das fraudulently, 


which was subsequently revoked.  


 


7.  The respondent nos. 6 and 7 did not file any 


counter affidavit.  
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8.  Learned Senior Counsel appearing for the 


petitioner would submit that the petitioner is not illegal 


occupant of the disputed land. The original lessee had given 


the possession of the disputed land to him. The power of 


attorney was executed and, subsequent to it, the original 


lessee had also given an affidavit confirming the possession 


and construction that were raised by the petitioner over the 


disputed land. He would also raise the following points in his 


submission:- 


  (i) The petitioner has secured his possession 


by filing the Original Suit, in which the 


respondent no.5 were restrained to 


interfere in the possession of the 


petitioner. 


  (ii) Even the Indian Forest Conservation Act, 


1980 (“the Act”), permits non forest 


activities in the reserved forest with the 


prior approval of the Central Government. 


He would refer to the provisions of 


Section 2 of the Act.  


  (iii) The State of U.P. had recommended for 


renewal of lease in favour of the person 


nominated by the original lessee. Learned 


Counsel has referred to letter dated 
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26.12.1995 of Special Secretary, State of 


U.P, written to the Central Chief 


Conservator of Forest, Government of 


India. Various other letters have also 


been referred to.  


 


9.  Learned counsel appearing for the respondent 


nos. 6 and 7 would submit that the last communication that 


was made on the subject was on 24.03.2000 by the 


Conservator of Forest, Central Government of India to the 


Principal Secretary, Government of U.P., but thereafter no 


communication has been made.  


 


10.  Learned counsel for the respondent nos. 6 and 7 


would submit that the Ministry of Environment and Forest 


(“MoEF”), Government of India, has yet not accorded its 


approval for the renewal of the lease.  


 


11.  Learned Counsel for the State of U.P. would 


submit that, in fact, communications were made with the 


MoEF, Government of India, on 26.12.1995, revealing therein 


that if the lease is renewed in favour of the nominee as 


nominated by the original lessee, the Forest Department will  


have no objections.  
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12.  Learned Senior Counsel appearing for the 


respondent no.5 would submit that, in fact, the power of 


attorney, executed in favour of the petitioner by the original 


lessee had already been revoked by the original lessee. 


Therefore, the petitioner has no authority.  


 


13.  A very small issue needs disposal. The petitioner 


admits that he is in possession of a portion of land of which 


lease was given to Tyagi Lachman Das. The following facts are 


admitted:- 


  (i) Original lease was granted to Tyagi 


Lachman Das.  


  (ii) The term of lease had expired.  


  (iii) Tyagi Lachman Das has also died.  


  (iv) The original lessee Tyagi Lachman Das, 


according to the petitioner, gave a power 


of attorney to the petitioner and, 


subsequently, delivered actual possession 


as well.  


  (v)  The petitioner did approach the authority 


for renewal of the lease of the disputed 


land. 
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  (vi) There have been correspondences with 


the MoEF, Government of India, with 


regard to the renewal of the lease of the 


disputed land.  


  (vii) The lease of the disputed land has yet not 


been renewed.  


14.  When these lines were dictated, learned Senior 


Counsel appearing for the respondent no.5 would submit 


that, in fact, the lease had expired in the year 1970 and the 


original lessee had died in the year 2001. Learned Senior 


counsel for the petitioner admits these facts.  


 


15.  Fact remains that the Original Suit was not filed 


against the State Government or against the Union of India. It 


was filed against the original lessee Tyagi Lachman Das and 


one Vivekanand Das. In the Original Suit, after the death of 


the original lessee, the respondent no.5 was substituted. It is 


evident from the judgment passed in the Original Suit, which 


is on the record.  


 


16.  By the impugned notices, petitioner has been 


directed to vacate his possession over the disputed land and 


hand over the possession to the authorities.  
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17.  The power of attorney, as such, is not an 


instrument, which may transfer rights in any immovable 


property. It is a method by which someone authorises some 


other person to act on his behalf. It is not an instrument for 


devolution of a property. An affidavit, purportedly having been 


filed by the lessee has also been relied on by the petitioner, 


but an affidavit, given by someone, per se, does not devolve 


the rights in any immovable property.  


 


18.  In the case of Suraj Lamp and Industries Private 


Limited Vs. State of Haryana and Others, (2012) 1 SCC 656, 


the Hon’ble Supreme Court had an occasion to interpret the 


nature and effect of a power of attorney.  In Para 20 and 21, 


the Hon’ble Supreme Court observed as hereunder:- 


“20. A power of attorney is not an instrument of 
transfer in regard to any right, title or interest in an 
immovable property. The power of attorney is 
creation of an agency whereby the grantor 
authorises the grantee to do the acts specified 
therein, on behalf of grantor, which when executed 
will be binding on the grantor as if done by him (see 
Section 1-A and Section 2 of the Powers of Attorney 
Act, 1882). It is revocable or terminable at any time 
unless it is made irrevocable in a manner known to 
law. Even an irrevocable attorney does not have the 
effect of transferring title to the grantee. 


 
21. In State of Rajasthan v. Basant Nahata, (2005) 12 


SCC 77, this Court held: 
  “13. A grant of power of attorney is essentially 


governed by Chapter X of the Contract Act. By 
reason of a deed of power of attorney, an agent is 
formally appointed to act for the principal in one 
transaction or a series of transactions or to manage 
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the affairs of the principal generally conferring 
necessary authority upon another person. A deed of 
power of attorney is executed by the principal in 
favour of the agent. The agent derives a right to use 
his name and all acts, deeds and things done by 
him and subject to the limitations contained in the 
said deed, the same shall be read as if done by the 
donor. A power of attorney is, as is well known, a 
document of convenience. 


    * * * 
  52. Execution of a power of attorney in terms of 


the provisions of the Contract Act as also the Powers 
of Attorney Act is valid. A power of attorney, we have 
noticed hereinbefore, is executed by the donor so as 
to enable the donee to act on his behalf. Except in 
cases where power of attorney is coupled with 
interest, it is revocable. The donee in exercise of his 
power under such power of attorney only acts in 
place of the donor subject of course to the powers 
granted to him by reason thereof. He cannot use the 
power of attorney for his own benefit. He acts in a 
fiduciary capacity. Any act of infidelity or breach of 
trust is a matter between the donor and the donee.” 


 An attorney-holder may however execute a deed of 
conveyance in exercise of the power granted under the 
power of attorney and convey title on behalf of the 
grantor.” 


 


19.  Even otherwise, after the death of the executor 


of a power of attorney, it becomes insignificant. 


 


20.  The petitioner has no ownership over the 


property. He has no rights over the property qua the 


respondent nos.1 to 4 and 6, 7 and 8. Insofar as dispute with 


the respondent no.5 is concerned, there is a first appeal 


against the judgment and decree passed in the Original Suit. 


It is stated at Bar that it is still pending. The relationship of 


the petitioner qua the respondent no.5 is different. The 
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relationship of the petitioner qua the other respondents is 


also different. Neither the petitioner, nor the respondent no.5 


is the owner of the disputed land, but the State is the owner 


of the disputed land. The lease has also expired. It has yet not 


been renewed. The original lessee did not transfer his rights 


over the disputed land to the petitioner. Mere execution of 


power of attorney, as stated, does not devolve any right over 


the immovable property. Even otherwise, as stated, after the 


death of the executor of the power of attorney the power of 


attorney has no significance, as such. Therefore, is such an 


event, it cannot be said that the petitioner has got any right to  


the resist notices by which he has been required to vacate the 


disputed land and hand over its possession to the State 


authority.  


 


21.  Having considered, this Court does not see any 


reason to make any interference in the writ petition. 


Accordingly, the writ petition deserves to be dismissed.  


 


22.  The writ petition is dismissed.   


  
 


                    (Ravindra Maithani, J.)      
                21.07.2023 
Ravi Bisht 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


Writ Petition (M/S) No. 2396 of 2023 
 
 


M/s Prestress Steel LLP,                     ...Petitioner 
 


Versus 
            
Commissioner, Uttarakhand State 
 GST and others                ...Respondents 


 
Present:-  


Mr. Harshit Sanwal, Advocate for the petitioner. 
Mr. Mohit Molekhi, Brief Holder for the State. 
 


And 
 


Writ Petition (M/S) No. 2399 of 2023 
 
 


M/s Prestress Steel LLP,                     ...Petitioner 
 


Versus 
            
Commissioner, Uttarakhand State 
 GST and others                ...Respondents 


 
Present:-  


Mr. Harshit Sanwal, Advocate for the petitioner. 
Mr. Mohit Molekhi, Brief Holder for the State. 


 
 


 
JUDGMENT 


 
Hon’ble Ravindra Maithani, J. (Oral) 
 


  Since common questions of law are involved in 


both these petitions, they are decided by this common 


judgment. 
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2.  The challenge in these petitions is made to the 


orders dated 09.06.2023 passed by the respondent no.3, 


Assistant Commissioner State Tax/Tax Officer, Mobile 


Squad, Rudrapur, under Section 20 read with 129 of the 


Central/State Goods and Services Tax, 2017 (“the Act”). 


3.  Facts necessary to appreciate the controversy, 


briefly stated, are as follows. The petitioner is into the 


business of manufacturing of PC wires- Strand ACSR Core 


Wire and Galvanized steel wire. He purchases the raw 


material from Steel Authority of India Limited, Kolkata 


(“SAIL”). The petitioner placed an order with SAIL, the 


goods were transported from West Bengal to Kanpur 


through railway in the wagon against invoices and other 


documents required under the Act. The wagon was 


unloaded and taken into custody by the petitioner for 


further transportation of good to Bazpur. For that purpose 


two vehicles were deployed bearing registration nos. HP 


939081 and UP 25 BT 6528 (“the vehicles”). Accordingly, e-


way bill was also generated and goods were moved towards 


its destination on 04.06.2023. When the vehicles were 


intercepted by the respondent no.3, it was found that the 


vehicles were not carrying the delivery challans as required 


under Rule 55 (5) (b) of the Central/State Goods and 
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Services Rules, 2017(“the 2017 Rules”). After completing 


the procedure as required under the Act and Rules, by the 


impugned order, separate penalty has been imposed with 


regard to the each of the vehicles engaged in 


transportation. In these petitions, those two orders dated 


09.06.2023 have been challenged. The petitioner also seeks 


refund of the amount which was deposited on 10.06.2023 


pursuant to the impugned orders dated 09.06.2023.  


4.  It is the case of the petitioner that the imposed 


penalty is illegal and it has been passed without 


appreciating the fact that the petitioner had already 


ensured all the compliances under the Act. He had all the 


documents with him except the delivery challan. 


5.  Instant petition was admitted on 24.08.2023, 


when the Court directed the respondents to file counter 


affidavit with further direction to the petitioner to file 


rejoinder, if any. The Court  passed the following order on 


that date:- 


“Respondents may file counter affidavit within two 


weeks. 


One week thereafter, rejoinder affidavit, if any, be 


filed. 


List this matter  for final hearing on 20.09.2023, 


after fresh, as the first case. 
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No time extension for filing pleadings shall be given 


to any of the parties. 


Parties are requested to adhere by the time given 


for filing proceedings.” 


6.  On the next date of hearing i.e. 20.09.2023, it 


was revealed that the respondents did not choose to file any 


counter affidavit. The Court proceeded to hear the matter 


finally, while observing as follows:- 


“On 24.08.2023, when this matter was taken up, 


this Court has categorically cautioned that no time 


extension for pleadings shall be given and the parties are 


requested to adhere by the time given for filing 


proceedings. In last two paragraphs of the order dated 


24.08.2023, this Court noted as follows:- 


“No time extension for filing pleadings shall be 


given to any of the parties. 


Parties are requested to adhere by the time given 


for filing proceedings.” 


The Court shall now proceed to hear the petition in 


the absence of any counter affidavit, that had chosen not 


to be filed by the respondents. 


List on 21.09.2023 for final hearing after fresh 


cases.” 


7.  In fact, in the instant case, there is no factual 


dispute. Facts are admitted. Questions of law has been 


raised by the petitioner that may be decided based on the 


material available in the writ petitions. 
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8.  Heard learned counsel for the parties and 


perused the record. 


9.  Learned counsel appearing for the petitioner 


would submit that the impugned orders are bad in the eye 


of law. He would refer to the Rules 138A, 55 (3) and 55 (5) 


(b) of the 2017 Rules to argued that non availability of the 


delivery challan with the vehicles is a mere procedural 


impropriety or irregularity; it has no element of evasion of 


tax, whatsoever. Learned counsel would refer to provisions 


of Section 126 of the Act to argue that in the instant case, 


the penalty has been much disproportionate; it was an 


error which was rectifiable. Learned counsel would also 


raise the following points in his submission:- 


(i) According to the principle of interpretation, 


a statutory provision should not be read in 


the manner that it may tend to make any 


other provision of the statute as redundant; 


the provision of the statute should be read 


so as to give life to each of the provisions 


contained in the statute; there should be 


harmonious interpretation of the statutory 


provisions. 
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(ii) Essentially, the taxing statute ensures that 


there is no leakage in the tax; it avoids loss 


to exchequer, as also it protects the interest 


of honest tax payer, and also takes care of 


those, who defaults in the payment of tax. 


Referring to Circular No. 64/38/2018/GST 


of the Government of India, it is argued that 


in case of non compliance of the provisions 


with regard to generation of e-way bill, 


necessarily the provision of Section 129 of 


the Act may be invoked, but not in case of 


minor infraction.  


(iii) In the instant case, there is no allegation or 


chance of evasion of tax. GST authorities 


were told of the transactions, firstly, when 


the goods were transported from Kolkata to 


Kanpur through railway route and 


thereafter, from Kanpur, when e-way bills 


were generated for the vehicles. Each and 


every information was available with the 


GST authorities. Tax has been paid. 


Therefore, it is argued that the impugned 


orders are bad in the eye of law. 
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10.  Learned counsel would refer to the principles of 


law, as laid down in the cases of Satyam Shivam Papers 


Pvt. Ltd. Vs. Assistant Commissioner ST and others, (2021) 


92 GSTR 154, Daya Shanker Singh Vs. State of Madhya 


Pradesh (2022) 94 GST 233 (MP), Smart Roofing Private 


Limited Vs. State Tax Officer, 2022 (62) GSTL 29, Algae 


Labs Private Limited Vs. State Tax Officer-I, Tirunelveli, 


2022 (64) GSTL 272 and Varun Beverages Vs. State of UP, 


2023 (71) GSTL 4.  


11.  In the case of Satyam Shivam Papers Ltd. 


(supra), a vehicle was intercepted and proceedings under 


Section 129 of the Act were initiated. It was a defence that 


due to circumstances beyond the control of in-charge of the 


vehicle, the goods could not reach to its destination. Under 


those situations, the Court had held that “there was no 


material before the 2nd respondent to come to the 


conclusion that there was evasion of tax by the 


petitioner merely on account of lapsing of time 


mentioned in the e-way bill because even the 


2nd respondent does not say that there was any 


evidence of attempt to sell the goods to somebody else 


on 06.01.2020”.  
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12.  The judgment of Hon’ble Allahabad High Court in 


the case of Satyam Shivam Papers Ltd. (supra), has been 


affirmed by the Hon’ble Supreme Court 


(MANU/SC/0082/2022) while upholding the judgment the 


Hon’ble Supreme Court observed that “the analysis and 


reasoning of the High Court commends to us, when it is 


noticed that the High court has meticulously examined 


and correctly found that no fault of intent to evade tax 


could have been inferred against the writ petitioner.” 


13.  In the case of Daya Shanker Singh (supra), the 


Hon’ble High Court of Madhya Pradesh discussed the 


provisions of Section 129 of the Act. In that case also the e-


way bill had expired on 19.05.2022 at 12:00 AM. It was 


intercepted at 4:35 AM on 20.05.2022. Proceedings under 


Section 129 of the Act were initiated. It was the defence 


that, in fact, the truck was moved towards the weigh 


bridge, while it was intercepted. Under those facts and 


circumstance, the Hon’ble High Court of Madhya Pradesh 


observed that “there was no element of tax evasion, 


fraudulent intent and negligence”. 


14.  In the case of Smart Roofing Pvt. Ltd. (supra),  


the proceeding under Section 129 of the Act were 


challenged. It was the case of the petitioner in that case 
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that he had no intention to evade tax as he had already 


generated the  e-way bill by declaring the consignee etc. 


The Hon’ble Madras High Court held that “no doubt, the 


authorities acting under the Act were justified in 


detaining the good inasmuch as there is a wrong 


declaration in the E-way bill. However, the facts 


indicate that the consignor and the consignee are one 


and the same entity, namely, Head Office and the 


Branch Office.”  The Hon’ble Court further observed that 


“in that case, there is only a technical breach 


committed by the petitioner and there is no intention 


to evade tax accordingly.” The principles of law, as laid 


down in the case of Smart Roofing Pvt. Ltd. (supra) were 


followed in the case of Algae Labs Private Limited (supra). 


15.  In the case of Varun Beverages (supra), there was 


an error in the vehicle registration number. The 


proceedings under Section 129 of the Act were initiated, 


which were challenged. The Hon’ble Court held that “as 


there is no dispute to the fact that it is a case of stock 


transfer and there is no intention on the part of dealer 


to evade any tax, the minor discrepancy as to the 


registration of vehicle in State in the e-way bill would 
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not attract proceedings for penalty under Section 


129,........................” 


16.  On the other hand, learned counsel for the State 


would discuss the scheme of the Act. He would submit that 


the requirement of procedure, as given under the Act, tends 


to ensure that there are no leakages; if the process is not 


followed, it may likely lead to leakages. He would raise the 


following points in his submission:- 


(i)  Breach of procedure requirement cannot be 


condoned, if it may facilitate fraud, escape, 


leakage and administrative inconveniences. 


(ii) Procedural requirement in the present tax 


regime is more important because generally 


now assessments are based on submissions 


made by the assessee. 


(iii) Rule 55 of the 2017 Rules is mandatory in 


its compliance. 


(iv) The vires of Rule 55 of the 2017 Rules is 


not put to challenge. 


(v) If each of the vehicles carry delivery challan 


as required under Rule 55 (5) (D) of the 


2017 Rules, there would be no chances of 


any leakage. 
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(vi) The provisions of Section 129 of the Act 


gets overriding effect on the other 


provisions of the Act because it has non 


obstante clause. It deals with goods in 


transit. 


(vii) The provisions of Section 122 of the Act 


would come into play, if in any proceedings 


it is found that some deviation has been 


done which is punishable under Section 


122 of the Act. It may be during inspection 


also. 


17.  A few provisions have been referred to while 


making submissions by learned counsel for the parties. It 


would be apt to reproduce few of them.  


18.  Section 68 of the Act, inter alia, makes provisions 


with regard to the documents that may be carried by the 


transporter while consigning goods, it reads as follows: 


“68. Inspection of goods in movement.— 
(1) The Government may require the person in 
charge of a conveyance carrying any consignment 
of goods of value exceeding such amount as may 
be specified to carry with him such documents and 
such devices as may be prescribed.  


(2) The details of documents required to be 
carried under sub-section (1) shall be validated in 
such manner as may be prescribed.  
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(3) Where any conveyance referred to in sub-
section (1) is intercepted by the proper officer at 
any place, he may require the person in charge of 
the said conveyance to produce the documents 
prescribed under the said sub-section and devices 
for verification, and the said person shall be liable 
to produce the documents and devices and also 
allow the inspection of goods.” 


 


19.   Section 122 of the Act is in Chapter XIX of 


the Act, which deals with offences and penalty. It reads as 


follows:- 


“122. Penalty for certain offences.— (1) 
Where a taxable person who–– (i) supplies any 
goods or services or both without issue of any 
invoice or issues an incorrect or false invoice with 
regard to any such supply;  


(ii) issues any invoice or bill without supply 
of goods or services or both in violation of the 
provisions of this Act or the rules made 
thereunder;  
......................................................................... 
......................................................................... 
......................................................................... 
......................................................................... 


(xiv) transports any taxable goods without 
the cover of documents as may be specified in this 
behalf;  
............................................................................ 
............................................................................ 
............................................................................ 


he shall be liable to pay a penalty of ten 
thousand rupees or an amount equivalent to the 
tax evaded or the tax not deducted under section 
51 or short deducted or deducted but not paid to 
the Government or tax not collected under section 
52 or short collected or collected but not paid to 
the Government or input tax credit availed of or 
passed on or distributed irregularly, or the refund 
claimed fraudulently, whichever is higher.  
.............................................................................. 
.............................................................................” 


 


2023:UHC:9531







 13 


20.  Section 126 of the Act deals with General 


disciplines related to penalty. It reads as hereunder:- 


“126. General disciplines related to 
penalty.— (1) No officer under this Act shall 
impose any penalty for minor breaches of tax 
regulations or procedural requirements and in 
particular, any omission or mistake in 
documentation which is easily rectifiable and made 
without fraudulent intent or gross negligence.  


Explanation.––For the purpose of this sub-
section,––  


(a) a breach shall be considered a ‘minor 
breach’ if the amount of tax involved is less than 
five thousand rupees;  


(b) an omission or mistake in documentation 
shall be considered to be easily rectifiable if the 
same is an error apparent on the face of record.  


(2) The penalty imposed under this Act shall 
depend on the facts and circumstances of each 
case and shall be commensurate with the degree 
and severity of the breach.  


(3) No penalty shall be imposed on any 
person without giving him an opportunity of being 
heard.  


(4) The officer under this Act shall while 
imposing penalty in an order for abreach of any 
law, regulation or procedural requirement, specify 
the nature of the breach and the applicable law, 
regulation or procedure under which the amount of 
penalty for the breach has been specified.  


(5) When a person voluntarily discloses to an 
officer under this Act the circumstances of a 
breach of the tax law, regulation or procedural 
requirement prior to the discovery of the breach by 
the officer under this Act, the proper officer may 
consider this fact as a mitigating factor when 
quantifying a penalty for that person.  


(6) The provisions of this section shall not 
apply in such cases where the penalty specified 
under this Act is either a fixed sum or expressed as 
a fixed percentage.” 
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21.  Section 129 of the Act provides for procedure in 


case of detention, seizure and release of goods and 


conveyances in transit. It reads as follows:- 


“129. Detention, seizure and release of 
goods and conveyances in transit.— (1) 
Notwithstanding anything contained in this Act, 
where any person transports any goods or stores 
any goods while they are in transit in contravention 
of the provisions of this Act or the rules made 
thereunder, all such goods and conveyance used as 
a means of transport for carrying the said goods 
and documents relating to such goods and 
conveyance shall be liable to detention or seizure 
and after detention or seizure, shall be released,–– 


(a) on payment of the applicable tax and 
penalty equal to one hundred per cent. of the tax 
payable on such goods and, in case of exempted 
goods, on payment of an amount equal to two per 
cent. of the value of goods or twenty-five thousand 
rupees, whichever is less, where the owner of the 
goods comes forward for payment of such tax and 
penalty;  


(b) on payment of the applicable tax and 
penalty equal to the fifty per cent. of the value of 
the goods reduced by the tax amount paid thereon 
and, in case of exempted goods, on payment of an 
amount equal to five per cent. of the value of goods 
or twentyfive thousand rupees, whichever is less, 
where the owner of the goods does not come 
forward for payment of such tax andpenalty;  


(c) upon furnishing a security equivalent to 
the amount payable under clause (a) or clause (b) 
in such form and manner as may be prescribed:  
............................................................................ 
............................................................................. 
.............................................................................” 


 


22.  It may be noted that Section 129 of the Act was 


amended w.e.f. 01.01.2022 by the Finance Act, 2021. Prior 


to the amendment, Clauses (a) and (b) to Section 129 Sub 


Section (1) of the Act were as follows:- 
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“129. Detention, seizure and release of 
goods and conveyances in transit.— (1) 
Notwithstanding anything contained in this Act, 
where any person transports any goods or stores 
any goods while they are in transit in contravention 
of the provisions of this Act or the rules made 
thereunder, all such goods and conveyance used as 
a means of transport for carrying the said goods 
and documents relating to such goods and 
conveyance shall be liable to detention or seizure 
and after detention or seizure, shall be released,–– 


(a) on payment of the applicable tax and 
penalty equal to one hundred per cent. of the tax 
payable on such goods and, in case of exempted 
goods, on payment of an amount equal to two per 
cent of the value of goods or twenty five thousand 
rupees, whichever is less, where the owner of the 
goods comes forward for payment of such tax and 
penalty; 


(b) on payment of applicable tax and penalty 
equal to the fifty per cent. of the value of the goods 
reduced by the tax amount paid thereon and, in 
case of exempted goods, on payment of an amount 
equal to five per cent of the value of goods or 
twenty five thousand rupees, whichever is less, 
where the owner of the goods does not come 
forward for payment of such tax and penalty; 


(c)..................................................................
...............................................................................
.........................................................” 


 


23.  There is another Section which deals with 


violation of the Rules. It is Section 164 of the Act, which 


reads as follows:- 


“164. Power of Government to make 
rules.— (1) The Government may, on the 
recommendations of the Council, by notification, 
make rules for carrying out the provisions of this 
Act.  


(2) Without prejudice to the generality of the 
provisions of sub-section (1), the Government may 
make rules for all or any of the matters which by 
this Act are required to be, or may be, prescribed 
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or in respect of which provisions are to be or may 
be made by rules.  


(3) The power to make rules conferred by this 
section shall include the power to give retrospective 
effect to the rules or any of them from a date not 
earlier than the date on which the provisions of 
this Act come into force.  


(4) Any rules made under sub-section (1) or 
sub-section (2) may provide that a contravention 
thereof shall be liable to a penalty not exceeding 
ten thousand rupees.” 


 


24.  Reference has also been made to Rules 55 and 


138 of the 2017 Rules. Rule 55 Sub-Rule (3) and Rule 55 


Sub-rule (5) are as follows:- 


“55. Transportation of goods without 
issue of invoice. - (1) For the purposes of- 


(1).............................................................. 
(2).............................................................. 
(3) Where goods are being transported on a 


delivery challan in lieu of invoice, the same shall be 
declared as specified in rule 138. 


(4)............................................................... 
(5) Where the goods are being transported in 


a semi knocked down or completely knocked down 
condition or in batches or lots- 


(a) the supplier shall issue the complete 
invoice before dispatch of the first consignment; 


(b) the supplier shall issue a delivery challan 
for each of the subsequent consignments, giving 
reference of the invoice; 


(c) each consignment shall be accompanied 
by copies of the corresponding delivery challan 
along with a duly certified copy of the invoice; and 


(d) the original copy of the invoice shall be 
sent along with the last consignment.” 


 


25.  Reference has also been made to Rule 138 A of 


the 2017 Rules. It reads as follows:- 


“138A. Documents and devices to be 
carried by a person-in-charge of a conveyance. - 
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(1) The person in charge of a conveyance shall 
carry- 


(a) the invoice or bill of supply or delivery 
challan, as the case may be; and 


(b) a copy of the e-way bill in physical form 
or the e-way bill number in electronic 
form or mapped to a Radio Frequency 
Identification Device embedded on to the 
conveyance in such manner as may be 
notified by the Commissioner: 


Provided that nothing contained in clause (b) 
of this sub-rule shall apply in case of movement of 
goods by rail or by air or vessel. 
.............................................................................. 
.............................................................................” 


26.  It is not in dispute that at the time of 


interception on 04.06.2023 the in-charge vehicles were not 


carrying delivery challan as required under Section 55 (5) of 


the 2017 Rules. The goods were transported from Kolkata 


to Kanpur in one wagon and thereafter, they were taken 


separately in two trucks. This requirement is not in 


dispute. What is being argued is that it is not such a case 


which may invoke the provisions of Section 129 of the Act. 


27.  In fact, learned counsel for the petitioner would 


refer to Rule 138 A of the 2017 Rules to argue that sub 


Rule (1) of sub Clause (A) of 138 A makes it clear that 


invoice may be replaced by bill of supply or the delivery 


challan, as the case may be. This proposition, by mere 


reading of Rule 138 A sub-Rule (1) (a), may not be doubted. 
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28.  Reference has also been made to Rule 55 sub 


Rule (3) which has already been quoted hereinabove. 


According to which, when the goods are transported on the 


delivery challan in lieu of invoice, it needs to be declared as 


specified in Rule 138. This has been referred to indicate 


that both invoice and delivery challan may be 


interchangeable. It is also argued that there remains no 


other information with regard to the goods, which may not 


be found in any of these two documents. 


29.  During the course of hearing, the Court wanted 


to know from the learned State counsel as to what 


additional information the delivery challan may have? 


30.  Learned State counsel would submit that the 


delivery challan may be accompanied separately by each of 


the vehicle. It has not been indicated that the delivery 


challan contains any additional information. 


31.  Admittedly, the petitioner had generated e-way 


bills pertaining to both the vehicles. The vehicles were 


carrying invoices, e-way bills and bilty. It is not a case of 


tax evasion. All the dues had already been paid, including 


the tax. Documents have been referred to by the learned 


counsel for the petitioner to indicate that after tax had been 
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paid, on the direction of SAIL, the goods were handed over 


to the petitioner at Kanpur.  


32.  The question that falls for consideration is as to 


whether this situation may invoke the provisions of Section 


129 of the Act? It is not a case of evasion of tax. It is not a 


case that the delivery challan was not taken with the 


intention to evade the tax. Taxes have already been paid. 


33.  The provisions of a statute have to be interpreted 


in a manner so as to give life to each of the provisions. In 


the case of Sri Venkataramana Devaru and Others Vs. 


State of Mysore and Others, AIR 1958 SC 255, the Hon’ble 


Supreme Court observed as hereunder:- 


“29. The result then is that there are two 
provisions of equal authority, neither of them being 
subject to the other. The question is how the 
apparent conflict between them is to be resolved. 
The rule of construction is well settled that when 
there are in an enactment two provisions which 
cannot be reconciled with each other, they should 
be so interpreted that, if possible, effect could be 
given to both. This is what is known as the rule of 
harmonious construction. Applying this rule, if the 
contention of the appellants is to be accepted, then 
Article 25(2)(b) will become wholly nugatory in its 
application to denominational temples, though, as 
stated above, the language of that Article includes 
them. On the other hand, if the contention of the 
respondents is accepted, then full effect can be 
given to Article 26(b) in all matters of religion, 
subject only to this that as regards one aspect of 
them, entry into a temple for worship, the rights 
declared under Article 25(2)(b) will prevail. While, 
in the former case, Article 25(2)(b) will be put 
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wholly out of operation, in the latter, effect can be 
given to both that provision and Article 26(b). We 
must accordingly hold that Article 26(b) must be 
read subject to Article 25(2)(b).” 


 
 


34.  The rule of harmonious construction of any 


statute requires that statutory provision should be so 


interpreted that  they may not come in conflict with any 


provision. It should harmonised to the best extent possible. 


In the case of Managing Director, Chattisgarh Co-operative 


Bank Maryadit Vs. Zila Sahkari Kendriya Bank Maryadit 


and Others, (2020) 6 SCC 411, the Hon’ble Supreme Court 


on this aspect observed as hereunder:-  


“33. It is a settled principle of law that where two 
provisions of an enactment appear to conflict, courts 
must adopt an interpretation which harmonises, to the 
best extent possible, both provisions. Justice G.P. 
Singh in his seminal work Principles of Statutory 
Interpretation states: 


“To harmonise is not to destroy. A familiar 
approach in all such cases is to find out which of 
the two apparently conflicting provisions is more 
general and which is more specific and to 
construe the more general one as to exclude the 
more specific… The principle is expressed in the 
maxims generalia specialibus non 
derogant and generalibus specialia.” 


Similarly, Craies in Statute Law states: 
“The rule is, that whenever there is a 


particular enactment and a general enactment in 
the same statute, and the latter, taken in its 
most comprehensive sense, would overrule the 
former, the particular enactment must be 
operative, and the general enactment must be 
taken to affect only the other parts of the statute 
to which it may properly apply.” 


Where two provisions conflict, courts may enquire 
which of the two provisions is specific in nature and 
whether it was intended that the specific provision is 
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carved out from the application of the general 
provision. The general provision operates, save and 
except in situations covered by the specific provision. 
The rationale behind this principle of statutory 
construction is that were there appears a conflict 
between two provisions, it must be presumed that the 
legislature did not intend a conflict and a subject-
specific provision governs those situations in exclusion 
to the operation of the general provision.” 


35.  A bare reading of Section 129 of the Act, prior to 


the amendment dated 01.01.2022 indicates that essentially 


it had an element of tax also because sub (a) to sub Section 


(1) to Section 129 of the Act, speaks of release of a vehicle 


on payment of applicable tax and penalty. The words 


“applicable tax” has now been deleted from this provision. 


Goods are to be transported alongwith certain documents 


as specified under the Act. If every non-compliance in 


respect of the documents that a vehicle should carry may 


attract the provisions of Section 129 of the Act, what would 


be those situation in which the provisions of Section 122 of 


the Act may be invoked? 


36.  Section 130 of the Act is another provision with 


regard to confiscation. At this stage, it also requires 


reference. Section 130 sub Section (1) (i) reads as follows:- 


“130. Confiscation of goods or conveyances and 
levy of penalty.— (1) Notwithstanding anything 
contained in this Act, if any person—  


2023:UHC:9531







 22 


(i) supplies or receives any goods in contravention 
of any of the provisions of this Act or the rules made 
thereunder with intent to evade payment of tax; or 


...............................................................................
....................................................................................
................................................................................” 


37.  A bare reading of Section 130 of the Act, makes 


it clear that here what is to be established that (i) there has 


been non compliance of the provisions of the Act, which 


leads to the evasion of the Tax and further the evasion of 


tax was intentional. 


38.  Under Section 129 of the Act, there was no factor 


like intention. It is mere non compliance. But as stated, 


prior to amendment which came into force on 01.01.2022 


as per Section 129 sub Section (1) sub Clause (a), “the 


vehicle could have been released on payment of applicable 


tax”, which this Court had already discussed. It makes it 


abundantly clear that initially when Section 129 of the Act 


was enacted, the legislature had considered that there was 


some tax element, which was to be addressed before the 


release of the vehicle. Section 122 of the Act, on the other 


hand, is simpliciter. Section 122 (xiv) of the Act makes one 


liable to some penalty if a person transports any taxable 


goods without the cover of the documents as may be 


specified in this behalf. It has no tax element.  


2023:UHC:9531







 23 


39.  A bare reading of the Section 122 of the Act 


makes it abundantly clear that mere non production of 


document is punishable herein.   


40.  The arguments made on behalf of the State does 


not merit acceptance that this provision under Section 122 


of the Act would not apply, when the vehicle is intercepted. 


41.  Undoubtedly, Section 129  of the Act begins with 


non obstante clause. Detention, search and seizure may be 


done. But what followed after such detention. Every 


detention may not invariably proceed under Section 129 of 


the Act. This has further been confirmed by virtue of the 


Circular 94 issued by Government of India, which gives 


certain conditions, if there are some typographical errors 


etc. Even after detention, this circular reads that instead of 


proceeding under Section 129 of the Act, the Revenue may 


proceed under Section 126 of the Act.  


42.  Every interception of the vehicle, in 


contemplation with non compliance of the provisions of the 


Act, under Section 129 of the Act does not mandatorily 


require that the procedure and penalty should be under 


Section 129 of the Act. It depends upon the facts and 


circumstances of each case.  
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43.  In case, the non compliance of the provisions of 


the Act may require payment of the tax, perhaps the 


provision of Section 129 of the Act would come into play in 


some cases. Further, if it is a case of intentional evasion of 


tax, perhaps the provision of Section 130 of the Act would 


come into play. But if both tax and intention factors are not 


there, undoubtedly, the provision of Section 122 of the Act 


should be made applicable in such cases. 


44.  Even otherwise, Section 126 of the Act gives 


guidelines with regard to general principles for penalty and 


it cautions the officers not to impose any penalty for minor 


breaches, which is easier, rectifiable and made without 


fraudulent intent or gross negligence. 


45.  In the instant case, as stated, there has been no 


evasion of tax. There has been no intention to evade tax. 


Every information was with the GST authorities. Even if the 


petitioner was not carrying any delivery challan, there was 


no additional information that could have been provided by 


virtue of production of delivery challan. E-way bill was 


properly generated. Tax was properly paid. It was mere non 


compliance of the provisions of Section 55 (5) (b) of the Act.  
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46.  Under the facts and  circumstances of this case, 


this Court  is of the view that instead of proceeding under 


Section 129, the respondents authorities ought to have 


proceeded under Section 122 of the Act.  


47.  In view thereof, this Court is of the view that 


impugned orders are not in accordance with law. Both the 


orders deserves to be set aside and writ petitions deserve to 


be allowed. 


48.  Both the writ petitions are allowed. 


49.  The impugned orders dated 09.06.2023 are set 


aside.  


50.  The GST authorities are directed to refund the 


amount to the petitioner, which was deposited on 


10.06.2023, pursuant to the impugned orders.  


51.  However, respondents authorities are at liberty 


to proceed under Section 122 of the Act. 


 


        (Ravindra Maithani, J.) 
       26.09.2023 


Jitendra 
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Writ Petition (M/S) No. 2432 of 2023 
 
Shubhra Pande      …  Petitioner  


 


Vs. 
Smt. Durga Pande and others   …  Respondents 


 
 


Advocate: Mr. Siddhartha Sah, Advocate for the petitioner  
 
Hon’ble Sharad Kumar Sharma, J. 
 


 The petitioner is a plaintiff of Suit No. 351 of 2016, 


Smt. Shubhra Pande Vs. Smt. Durga Pande and others, 


which stood instituted by her before the Court of Civil Judge 


(Senior Division), Dehradun, praying for the grant of decree 


of mandatory injunction particularly for removal of the 


boundaries, as well as for grant of decree of perpetual 


injunction. The same was contested by the defendants 


respondents by filing written statement, but however, 


during the pendency of the suit, the defendants have filed 


an Application under Order 26 Rule 9 of CPC, praying for 


appointment of a Local Commissioner in order to ascertain 


the measurement of passage and the boundary walls. The 


said application as it was preferred on 28.08.2017, which 


was objected by the petitioner by filing an application paper 


No. 71C, denying the statements, consequent to which, the 


learned trial Court vide its order dated 18.07.2023, rejected 


the application under Order 26 Rule 9 of CPC, inter alia on 


the ground that the parties cannot utilize the provisions as 


contained under Order 26 Rule 9 of CPC, to collect the 


evidence which may affect an adjudication of a trial on 


merits. 
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2. The matter was thereafter put to challenge in the 


Revision, being Civil Revision No. 115 of 2023, Smt. Durga 


Pande and others Vs. Smt. Subhra Pande, which has been 


allowed by the Court of 1st Additional Sessions Judge, 


Dehradun by the judgment impugned i.e. dated 18.07.2023 


and had remitted the matter back; to the learned trial Court 


to re-decide the application under Order 26 Rule 9 of CPC. 


It is this order which has been put to challenge by the 


petitioner primarily on the following grounds:- 


Firstly, the learned Revisional Court has not assigned 


any reasons, for reversing the order as it was passed by the 


learned trial Court, rejecting the application under Order 26 


Rule 9 of CPC of the defendants. 


 


3. To deal with this question, if the Revisional Court’s 


order itself is taken into consideration, it has been rather 


argued by the learned counsel for the petitioner to the 


contrary, that the scope of revision itself is very limited and 


the scope of which cannot be enlarged to venture upon, to 


decide an issue on its own merit thereby effecting the trial. 


But here, the question would be quite distinct as to whether 


at all an application filed under Order 26 Rule 9 of CPC 


which stood rejected by the learned trial Court whether that 


order itself would be revisable or not? 


 


4. For the purposes of bringing an order as to be a 


revisable, the provisions contained under Section 115 of 


CPC, as amended by Uttaranchal Amendment (Act No. 1 of 


2006), is required to be referred to, which is extracted as 


hereunder:- 


115. Revision (1) A superior court may revise an order passed in 
a case decided in an original suit or other proceeding by a 
subordinate court where no appeal lies against the order and 
where the subordinate court has-  


2023:UHC:9066







 3 


(a) exercised a jurisdiction not vested in it by law;  
(b) failed to exercise a jurisdiction so vested; or  
(c) acted in exercise of its jurisdiction illegally or with material 
irregularity. 
 
(2) A revision application under sub-section (1), when filed in the 
High Court, shall contain a certificate on the first page of such 
application, below the title of the case, to the effect that no revision 
in the case lies to the district court but lies only to the High Court 
either because of valuation or because the order sought to be 
revised was passed by the district court.  
 
(3) the superior court shall not, under this section, vary or reverse 
any order made except where-  
 
(i) the order, if it had been made in favour of the party applying for 
revision, would have finally disposed of the suit or other 
proceeding; or  
(ii) the order, if allowed to stands, would occasion a failure of 
justice or cause irreparable injury to the party against whom it is 
made.  
 
(4) A revision shall not operate as a stay of suit or other 
proceeding before the court except where such suit or other 
proceeding is stayed by the superior court. 
 
Explanation I, - In this section-  
(i) the expression 'superior court' means--- 
 
(a) The district court, where the valuation of a case decided by a 
court subordinate to it does not exceed [fifteen lakh rupees. 
 
(b) the High Court, where the order sought to be revised was 
passed in a case decided by the district court or where the value of 
the original suit or other proceedings in a case decided by a court 
subordinate to the district court exceed [fifteen lakh] rupees:  
(ii) the expression "order" includes an order deciding an issue in 
any original suit or other proceedings. 


 
Explanation II, The provisions of this section shall also be -- applicable to 
orders passed, before or after the commencement of this section, in 
original suits or other proceedings instituted before such 
commencement". 
 
Explanation III, The provisions of this section shall not be applicable to 
the revisions already filed in the High Court before the commencement of 
this section.}” 
 


In its applicability to state of Uttarakhand as amended by 
Act No. 01 of 2006. 
 


5. Section 115 of CPC is invokable, when the impugned 


order which is under challenge before the Revisional Court 


even if it is being passed at an interlocutory stage, but 


when the nature of order in itself gives a finality to an 
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interlocutory proceeding, it would be revisable and would 


not be an interlocutory order for the reason being that 


rejection of an application under Order 26 Rule 9 of CPC by 


the impugned order dated 18.07.2023, would amount to be 


deciding a part of the proceedings to its finality which could 


be subjected to revision, because that order of rejection of 


an application under Order 26 Rule 9 of CPC in itself would 


be final qua the case decided so far it relates to the 


implications of Order 26 Rule 9 of CPC. Thus, it cannot be 


said that the order which was passed by the learned trial 


Court was not revisable under Section 115 of CPC, 


particularly in the context of Uttarakhand Amendment, 


because as per the opinion of this Court, any order, though 


it may take the shape of an interlocutory order, but if it is 


deciding a right between the parties during the course of 


the proceedings, the same would be revisable under 


Section 115 of CPC. 


 


6. Apart from it, the Revision was contested by the 


petitioner and if at the first available opportunity he has 


never pressed this ground before the learned Revisional 


Court about the maintainability of revision and once he has 


not done so at the first available opportunity, and has 


contested the proceedings of revision on its merit, he 


cannot, at a later stage, after having failed in revision 


contend that the revisional Court was not having any 


jurisdiction to entertain the revision because the impugned 


order dated 18.07.2023, it will not be falling under any of 


the exception clauses to the proceedings as provided under 


Section 115 of CPC. Thus, in conclusion, it could be said 


that any order, may be that it is an interlocutory in nature, 


in case if it is deciding a right between the parties in 
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relation to an interlocutory proceeding that will be falling 


within an ambit of case decided and hence, would be 


revisable under Section 115 of CPC. 


 


7. Secondly, it has been argued by the learned counsel 


for the petitioner, that in the absence of there being any 


logical reasons having being assigned by the revisional 


Court, the order of remand, of remitting the application 


under Order 26 Rule 9 of CPC to be decided by the learned 


trial Court afresh, would not be justified at all, because until 


and unless the lacunae which has been pointed out by the 


revisional Court in the impugned order, the matter should 


have been laid to rest by the revisional Court itself instead 


of remitting the matter to decide afresh. 


 


8. The Revisional Court, as well as this Court too is of the 


view that the proceedings under Order 26 Rule 9 of CPC 


have got its own vital implications in the proceedings of the 


Civil Court and when the same is being considered, the 


learned trial Court has not to go into a detailed scrutiny 


about the propriety of the application itself, except for the 


fact as to whether the application under Order 26 Rule 9 of 


CPC, is not maliciously oriented to collect evidence for the 


purpose of the case by either of the parties to the suit, and 


that is why, the General Rule Civil which has been framed 


under Section 125 of the Code of Civil Procedure in its Rules 


68 has confined its jurisdiction as to what would be the 


scope of exercise of its powers of revisional Court, when the 


Revisional Court is considering the order by virtue of which 


the application under Order 26 Rule 9 of CPC has been 


rejected. Rule 68 in itself provides, that when a particular 


order for local investigation is subjected to challenge, no 
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point has to be specifically pointed out by the Revisional 


Court, in order to enable the parties to carve out an 


exception in their favour, which may have an adverse effect 


on the principal suit itself.  


 


9. Thus, while considering the application under Order 26 


Rule 9 of CPC, at the revisional stage and the consequential 


orders passed on it, the Rule 68 of General Rules Civil 


specifically provides, that a detailed scrutiny on factual 


merits is not required to be made by the trial Court, which 


may have an adverse bearing on the proceedings of the 


merits of trial itself or on the proceedings of the 


interlocutory application which has been filed during 


pendency of the suit and that is why, this precaution has 


rightly been taken by the Court of 1st Additional Sessions 


Judge, Dehradun, while passing the impugned order 


without addressing the propriety and the necessity of an 


application under Order 26 Rule 9 of CPC and leaving it 


open to be considered and decided afresh by the trial Court 


after giving an opportunity to the parties. 


 


10. The learned counsel for the petitioner has submitted, 


that since the Revisional Court has not assigned any reason 


as against the impugned order which is under challenge is 


per se contrary to the findings, which has been recorded 


because the Revisional Court has observed, that for the 


purposes of determining the expanse of the disputed 


propriety, which is the subject matter of the suit where the 


Commissioner’s report becomes necessary for deciding the 


matter, it is necessary for the Commissioner to be thus 


appointed, to fix boundaries, thus determine the expanse of 


propriety and submit his report without addressing the 
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issue on merits of the matter or merits of the claim of the 


respective parties. 


 


11. In fact, the Revisional Court has also considered, that 


when the application under Order 26 Rule 9 of CPC has 


been filed, the Court should have specifically recorded its 


finding as to the justification being given to reject the 


application and it cannot be merely rejected merely on the 


basis of no foundation that the application is maliciously 


intended to collect evidence for the party which may not be 


invariably correct in all the cases.  


 


12. Owing to the aforesaid, and particularly, the intention 


contained under Rule 68 of General Rule Civil, Court has 


made a detailed deliberation on the propriety of an 


application under Order 26 Rule 9 of CPC, was not required 


to be considered, particularly when the trial Court has 


proceeded to decide the application only on the 


unsustainable ground that it intends to collect evidence by 


the defendants. 


 


13. The learned counsel for the petitioner has referred to a 


judgment, as rendered by the Allahabad High Court, as 


reported in 2007 (1) ARC 159, Ram Ishwar @ 


Rameshwar and others Vs. Laxmi Narain and another. 


The learned counsel for the petitioner has attempted to 


draw an exception, as it has been dealt in para 16 of the 


aforesaid judgment that as to whether an application 


deciding Order 26 Rule 9 of CPC would be revisable or not. 


 


14. The learned coordinate Bench of Allahabad High Court 


has observed that order rejecting an application for 
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issuance of a commission does not attach finality to the 


proceedings therefore no revision would lie against the said 


order. The said principal as laid down by the Allahabad High 


Court and relied upon by the learned counsel for the 


petitioner in reference to para 16 and 17, which are 


extracted hereunder:- 


“16. Thus what is clearly decipherable from the 
aforesaid discussion is that before a revision can 
be entertained in exercise of power under Section 
115, C.P.C., the order which is said to be assailed 
under revisional jurisdiction has to be a case 
decided within the meaning of Section 115 of 
Code of Civil Procedure In view of the fact, by 
rejection of the application for issuance of a 
Commission, neither any issue is decided nor any 
of the rights of the parties are adjudicated upon, 
therefore, such an order does not amount to a 
case decided and in the considered opinion of this 
Court the Revision against the same is not 
maintainable. 
 
17. Thus, in the backdrop of the discussions made 
hereinabove, the learned court below did not 
commit any illegality in not interfering with the 
order dated 1.7.2004 in exercise of its revisional 
jurisdiction. The learned District Judge was 
perfectly justified in holding that since the order 
under challenge did not amount to case decided 
and also the same being an interlocutory order, 
therefore, the revision was not maintainable.” 


 


15. With all due reverence at my command, it cannot be 


unilaterally made applicable under all the circumstances of 


each and every case, particularly when the provisions of 


Section under Section 115 CPC as amended in its 


application to the State, because it is a settled law that 


even an interlocutory proceeding which decides a right, it 


will also take a shape of a case decided and hence it would 


be revisable under Section 115 of CPC. 
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16. The view expressed that it will not attached a finality 


by the coordinate Bench of Allahabad High Court, may not 


be applicable in the instant case for the reason being that 


the reason for rejection of the application under Order 26  


Rule 9 of CPC by the learned trial Court by the impugned 


order, which was made as a subject matter of Revision i.e. 


dated 18.07.2023, was not an adjudication of the 


application on the merits of the propriety of an  Application 


under Order 26 Rule 9 of CPC but rather it was simpliciter 


on a vague assertion without any credible basis, that the 


Application under Order 26 Rule 9 of CPC intended to collect 


evidence, hence would not be sustainable.  


 


17. The ratio as laid down by the Allahabad High Court in 


Rameshwar’s case (supra), could have been attracted, had 


the learned trial Court decided the Application under Order 


26 Rule 9 of CPC on merits of the matter, by touching as to 


whether under the given set of circumstances and facts of 


plaint, the propriety demands holding of a commission or 


not. Since that was a vacuum existing, the revisional Court 


has appropriately observed that exclusively it cannot be 


derived as to be a reason to reject an Application under 


Order 26 Rule 9 of CPC, because if that is a concept to be 


propagated, it would render the provisions contained under 


Order 26 Rule 9 as to be otiose.  


 


18. The argument of the learned counsel for the petitioner 


from the prospective that the scope of revision is limited, 


there cannot be any doubt in relation to the aforesaid 


principle, that the scope of revision is limited, but then the 


question is that up to what extent that limitation would 


apply in the context of Uttarakhand Amendment to Section 
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115 of CPC, particularly when it is effecting the material 


right of the party which was sought to be invoked by filing 


an Application under Order 26 Rule 9 of CPC. 


 


19. There is a reason for not interfering in the instant writ 


petition, because it is not in dispute that the petitioner did 


participated in the proceedings before the Revisional Court 


in which the impugned order has been passed. All what has 


been argued by the learned counsel for the petitioner before 


the revisional Court, are not the contention which has been 


even raised by the petitioner even during the course of the 


argument in the Revision, which would have constituted as 


to be a ground which could have been considered by the 


revisional Court while passing the impugned order. 


 


20. Another judgment on which the learned counsel for the 


petitioner has relied is that as reported in 2003 (2) ARC 


276, Rajesh Kumar Gautam Vs. Maha Mandleshwar 


Vedabayasanad Geeta Ashram. In this case, the 


coordinate Bench of this Court was dealing with an issue as 


to whether an application of Order 26 Rule 9 of CPC, where 


the plaintiff has filed a suit for declaration and in the said 


suit, an application for appointment of an Advocate 


Commissioner was filed, which stood rejected. The Court 


has observed that any order passed under Order 26 Rule 9 


of CPC is neither a case decided nor any revision lies 


against such an order. 


 


21. This principle was adjudicated by the coordinate Bench 


of this High Court in para 8, in the context of the provisions 


as it existed prior to the amendment made in CPC, prior to 


2002. Para 8 of the said judgment is extracted hereunder:- 
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“8. Therefore, the learned Civil Judge (SD) has 
sufficiently safeguarded the interest of the 
petitioner and whenever for the purpose of 
elucidating any matter in dispute, will arise, the 
Court will be at liberty to exercise the powers 
under Order 26, Rule 9, C. P. C. Further it may be 
pointed out that it is the discretion of the Court as 
contained in Order 26, Rule 9, C. P. C. and the 
revision under Section 115, C. P. C. is not 
maintainable challenging the discretion of the 
Court below. Under Section 115, C. P. C. it has 
been provided as under : 
 
The High Court may call for the record of any 
case which has been decided by any Court 
subordinate to such High Court and in which no 
appeal lies thereto, and if such subordinate Court 
appears -- 
 
(a) to have exercised a jurisdiction not vested in 
it by law, or 
 
(b) to have failed to exercise a jurisdiction so 
vested or 
 
(c) to have acted in the exercise its jurisdiction 
illegally or with material irregularity, 
 
the High Court may make such order in the case 
as it thinks fit : 
 
Thus order dated 30-10-2002 is also not a case 
decided as such order is not covered under any of 
the Clauses (a), (b) of Section 115, C. P. C." 


 
22. There is another logic, to not to accept the argument 


as extended by the learned counsel for the petitioner about 


the scope of interference by the Courts, exercising the 


revisional jurisdiction under Section 115 of the CPC, in view 


of the amendment, which was made by the State of 


Uttarakhand, which was a state amendment as brought into 


effect from 2006 by Act No. 1 of 2006, where the scope of 


interference in a revisional jurisdiction in State of 


Uttarakhand was widened, to be applied as compared to 
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that as it existed prior to 2006. Hence, the scope as 


provided therein in the revisional jurisdiction, as applicable 


to the State of Uttarakhand, the same has been made 


applicable in relation to all the cases, where any failure to 


exercise the revisional jurisdiction would materially affect 


the right of a person or a party to the proceedings or an 


order under challenge in a revision would lead to a material 


injustice to be caused to the parties to the proceedings. 


 


23. At the stage, when the coordinate Bench was 


adjudicating, on which the learned counsel for the petitioner 


has placed reliance and has rendered the judgment, it was 


not at the stage when the amendment was carried under 


Section 115 of CPC by the State of Uttarakhand by an Act 


No. 1 of 2006. 


 


24. Thus, the complexity of the applicability of Section 115 


of CPC, as it existed prior to the Uttarakhand amendment 


would be entirely different in its contextual implications to 


the State of Uttarakhand, after its amendment, which would 


be applicable in the instant case, when the application 


under Order 26 Rule 9 of CPC was decided by the trial Court 


and consequently, by the revisional Court by the impugned 


order which is under challenge before this Court, coupled 


with the fact, that since by the impugned revisional court’s 


order, the matter has been remitted back to decide the 


application under Order 26 Rule 9 of CPC afresh, it will not 


materially affect the right of the petitioner, because all his 


contentions/objections, qua the application under Order 26 


Rule 9 of CPC, are still open to be raised and addressed by 


him at the stage when the proceedings for considering the 


application under Order 26 Rule 9 of CPC, revives back 
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before the trial Court as a consequence of the revisional 


Court’s order, which is impugned in the writ petition. Hence, 


I do not find any merit in the writ petition; the same is, 


accordingly, dismissed. 


 


25. The consequential effect of order of remand under a 


legal parlance would be, that the application on the revival 


of the proceeding has to be decided independently.   


 


 


(Sharad Kumar Sharma, J.) 
      29.08.2023 


Mahinder/ 
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PROLOGUE 


  The instant petition has been preferred against 


the order dated 22.11.2021 passed in P.A. Case No. 5 of 


2020, Smt. Rukmani v. Prabhat Kishor, by the court of Civil 


Judge (Sr. Div.)/Prescribed Authority, Rishikesh, District 


Dehradun (“the case”). By it, an application filed by the 


petitioner under Order 7 Rule 11 of the Code of Civil 


Procedure, 1908 (“the Code”) has been rejected and the 


petitioner has been directed to file objections on the 


application for release, filed by the respondent, under 
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Section 21 (1)(a) of the U.P. Urban Buildings (Regulation of 


Letting, Rent and Eviction) Act, 1972 (“the Act”).  


2.  During the course of hearing, on 24.02.2023, a 


Single Bench of this Court observed that the judgment in 


the case of Majid Khan v. Gopal Krishna Verma, (2016) 116 


ALR 281, on the subject, needs reconsideration. 


Accordingly, the instant matter has been referred for 


consideration of the Larger Bench for examining the 


correctness of ratio laid down in the case of Majid Khan 


(supra).  


3.  In the case of Majid Khan (supra), while 


considering the applicability of Order 7 Rule 11 of the Code 


in the proceedings under the provisions of the Act, it was 


held that “Perusal of Section 34 and Rule 22 of the Act 


No. 13 of 1972 would make it clear that only few 


provisions of C.P.C. are made applicable in the cases 


arising under the provisions of U.P. Act No. 13 of 1972. 


I am afraid that order 7 Rule 11 of the C.P.C. is not 


made applicable in the rent control proceedings, 


therefore, provisions of Order 7 Rule 1 C.P.C. are not 


available to the tenant petitioner herein.” 
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ARGUMENTS 


4.  Heard learned counsel for the parties and 


perused the record. 


THE PETITIONER 


5.  Learned counsel for the petitioner would submit 


that even if the provisions of Order 7 Rule 11 of the Code 


are not made applicable in the proceedings under the Act, 


the principles would still be applicable by invoking the 


provisions of Section 151 of the Code. In support of his 


contention, learned counsel for the petitioner has placed 


reliance on the principles of law as laid down in the cases of 


Pt. Chet Ram Sharma v. 1st Additional District Judge, 


Meerut and Ors., 2004 SCC OnLine All 818; Sheo Kishan 


Das v. the Prescribed Authority Pilibhit and Anr., 1980 SCC 


OnLine All 259 and Sovintorg (India) Ltd. v. State Bank of 


India, New Delhi, (1999) 6 SCC 406. 


6.  In the case of Pt. Chet Ram Sharma (supra), the 


Hon’ble Allahabad High Court observed as follows:- 


“27. From the aforesaid, it is clear that when 


there is no remedy available or where though such 


remedy is available, it is just and expedient in the 


interest of justice that such power is exercised 


under section 151 of the C.P.C. The Courts have 


power in the absence of any express or implied 
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prohibition to pass an order as may be necessary 


for the ends of justice or to prevent the abuse of the 


process of the Court.” 


7.  In the case of Sheo Kishan Das (supra), the 


Hon’ble Allahabad High Court observed as hereunder:- 


“15. In the case of Gangadhar v. Raghubar 


Dayal, AIR 1975 All 102: (1974 All LJ 751), a Full 


Bench of this Court has held that S. 145 of the Civil 


P.C. was not exhaustive of the power of the court to 


grant restitution and that such restitution can also 


be granted in a suitable case in the exercise of the 


inherent powers vested in it. Even though S. 144 of 


the Civil P.C. did not in terms apply to the 


proceedings before the Prescribed Authority, the 


principles underlying S. 151 had been expressly 


made applicable to proceedings under the Act.” 


8.  In the case of Sovintorg (India) Ltd. (supra), one 


of the issues before the Hon’ble Supreme court was 


payment of interest under the Consumer Protection Act, 


1986. The Hon’ble Supreme Court observed that “Interest 


cannot be claimed under Section 34 of the Civil 


Procedure Code as its provisions have not been 


specifically made applicable to the proceedings under 


the Act. We, however, find that the general provision of 


Section 34 being based upon justice, equity and good 


conscience would authorise the Redressal Forums and 


Commissions to also grant interest appropriately under 


the circumstance of each case”.   
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THE RESPONDENT 


9.  Learned counsel for the respondent would submit 


that the Act has been enacted to provide, in the interest of 


the general public, for the regulation of letting and rent of 


and the eviction of tenants from, certain classes of buildings 


situated in urban areas and for matters connected 


therewith. He would submit that the proceedings under the 


Act are summary in nature. Section 34 of the Act as well as 


Rule 22 of the U.P. Urban Buildings (Regulation of Letting, 


Rent and Eviction) Rules, 1972 (“the Rules”) does not make 


Order 7 Rule 11 of the Code applicable to the proceedings 


under the Act; only limited provisions of the Code are made 


applicable and, in fact, this Act has been given an 


overriding effect over the provisions of the Code as per 


Section 38 of the Act.  


10.  It is argued that Rule 15 of the Rules commands 


that every application filed under Section 21(1) of the Act for 


release of a building shall, as far as possible, be decided 


within two months from the date of its presentation. 


Learned counsel for the respondent would submit that if the 


provisions of Order 7 Rule 11 of the Code are made 


applicable to the proceedings under the Act, it would 


further prolong the proceeding and delay its disposal, which 


would be against the mandate and intent of the Act. 
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Therefore, it is submitted that the provisions of Order 7 


Rule 11 of the Code cannot be made applicable in a 


proceeding under the Act. 


DISCUSSION AND CONCLUSION 


11.  In the case of Majid Khan (supra), this Court did 


not deal with the provisions of Section 151 of the Code, 


which are applicable in the proceedings under the 


provisions of the Act. It is true that the proceedings under 


the provisions of the Act are summary in nature with a 


purpose to safeguard the interest of the landlord-tenant 


relationship. The eviction could be on certain grounds that 


may be established by the landlord.  


12.  Section 34 of the Act provides that certain 


provisions of the Code shall be applicable in the 


proceedings under the Act. It reads as hereunder:- 


“34. Powers of various authorities and 


procedure to be followed by them - (1) The 


District Magistrate, the prescribed authority or any 


Appellate or Revising Authority shall for the 


purposes of holding any inquiry or hearing any 


appeal or revision under this Act have the same 


powers as are vested in the Civil Court under the 


Code of Civil Procedure, 1908 (Act No. V of 1908), 


when trying a suit, in respect of the following 


matters namely, - 
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(a)  summoning and enforcing the 


attendance of any person and examining 


him on oath;  


(b)  receiving evidence on affidavits;  


(c)  inspecting a building or its locality, or 


issuing commission for the examination 


of witnesses or documents or local 


investigation;  


(d)  requiring the discovery and production of 


documents;  


(e)  awarding, subject to any rules made in 


that behalf, costs or special costs to any 


parts or requiring security for costs from 


any party;  


(f)  recording a lawful agreement, 


compromise or satisfaction and making 


an order in accordance therewith;  


(g) any other matter which may be 


prescribed.  


(emphasis supplied) 


 


13.  In pursuant to Section 34(1)(g) of the Act, the 


Rules were framed. Rule 22 is relevant for the purposes of 


the instant controversy. It reads as hereunder:- 


“22. Powers under the Code of Civil 


Procedure, 1908 [Section 34(1)(g)]. – The District 


Magistrate, the Prescribed Authority or the 


Appellate or revising authority shall, for the 


purposes of holding any inquiry or hearing any 


appeal or revision under the Act, shall have the 
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same powers as are vested in the Civil court under 


the Code of Civil Procedure, 1908, when trying a 


suit, in respect of the following matters, namely – 


(a) the power to dismiss an application, appeal or 


revision for default and to restore it for sufficient 


cause; 


(b) the power to proceed ex parte and to set aside, 


for sufficient cause, an order passed ex parte; 


(c) the power to award costs and special costs to 


any successful party against an unsuccessful 


party; 


(d) the power to allow amendment of an application, 


memorandum of appeal or revision; 


(e) the power to consolidate two or more cases of 


eviction by the same landlord against different 


tenants; 


(f) the power referred to in Sections 151 and 


152 of the Code of Civil Procedure, 1908 to 


make any order for the ends of justice or to 


prevent the abuse of the process of the 


authority concerned.” 


(emphasis supplied) 


14.  Section 34 of the Act specifically provides as to 


which provisions of the Act shall be applicable in the 


proceedings under the provisions of the Act. Section 34(1)(g) 
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of the Act is an enabling provision, which provides that 


“any other matter which may be prescribed” are 


applicable in the proceedings under the provisions of the 


Act. Under this clause (g) of Section 34(1) of the Act, Rule 


22 has been framed.  It also does not specifically make the 


provisions of Order 7 Rule 11 of the Code, applicable to the 


proceedings under the Act.  


15.  But, the fact remains that Rule 22 (f) of the Rules 


makes the provisions of Section 151 and 152 of the Code 


applicable in the proceedings under the provisions of the 


Act. These provisions of Section 151 and 152 of the Code 


may be applicable so as to make any order for the ends of 


justice or to prevent the abuse of the process of the 


authority concerned. 


16.  Section 38 of the Act also provides that the Act 


shall have an overriding effect over the Transfer of Property 


Act,1882 and the Code. It reads as follows:- 


“38. Act to override T.P. Act and Civil 


Procedure Code. – The provisions of this Act shall 


have effect notwithstanding anything inconsistent 


therewith contained in the Transfer of Property Act, 


1882 (Act No. IV of 1882), or in the Code of Civil 


Procedure, 1908 (Act No. V of 1908).” 
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17.  Before proceeding further, it would be apt to see 


as to what Order 7 Rule 11 of the Code commands. It reads 


as hereunder:- 


“O.7 Rule 11. Rejection of plaint. – The plaint 


shall be rejected in the following cases:- 


(a) where it does not disclose a cause of action; 


(b) where the relief claimed is undervalued, and the 


plaintiff, on being required by the Court to 


correct the valuation within a time to be fixed by 


the Court, failed to do so; 


(c) where the relief claimed is properly valued but 


the plaint is written upon paper insufficiently 


stamped, and the plaintiff, on being required by 


the Court to supply the requisite stamp-paper 


within a time to be fixed by the Court, fails to do 


so; 


(d) where the suit appears from the statement in 


the plaint to be barred by any law; 


(e) where it is not filed in duplicate; 


(f) where the plaintiff fails to comply with the 


provisions of Rule 9; 


Provided that the time fixed by the Court for the 


correction of the valuation or supplying of 


requisite stamp-papers shall not be extended 


unless the Court, for reasons to be recorded, is 


satisfied that the plaintiff was prevented by any 


cause of an exceptional nature from correcting 


the valuation or supplying the requisite stamp-


papers, as the case may be, within the time fixed 







 11 


by the Court and that refusal to extend such 


time would cause grave injustice to be plaintiff.” 


18.  A bare perusal of Order 7 Rule 11 of the Code 


makes it abundantly clear that, in fact, it empowers the 


court under certain circumstances to reject the plaint at the 


threshold of its presentation.  


19.  In the case T. Arivandadam v. T.V. Satyapal and 


another, (1977) 4 SCC 467, the Hon’ble Supreme Court 


observed “The learned Munsif must remember that if on 


a meaningful — not formal — reading of the plaint it is 


manifestly vexatious, and meritless, in the sense of not 


disclosing a clear right to sue, he should exercise his 


power under Order 7, Rule 11 CPC taking care to see 


that the ground mentioned therein is fulfilled. And, if 


clever drafting has created the illusion of a cause of 


action, nip it in the bud at the first hearing by 


examining the party searchingly under Order 10, CPC. 


An activist Judge is the answer to irresponsible law 


suits. The trial courts would insist imperatively on 


examining the party at the first hearing so that bogus 


litigation can be shot down at the earliest stage”. There 


cannot be any better explanation of the purpose for 


enacting the provisions of Order 7 Rule 11 of the Code. A 


vexatious litigation should be stopped at the earliest stage. 
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An irresponsible law suit should be stopped. It should be 


nipped in the bud.  


20.  The question for consideration is that if for 


discouraging vexatious suits there exists a provision in the 


Code, should not vexatious application filed under the 


provision of the Act be also checked at its threshold? But, 


the fact remains that the provision of Order 7 Rule 11 of the 


Code are not made applicable in a proceeding under the 


Act, by Section 34 of the Code and Rule 22 of the Rules. 


Provisions of Section 151 of the Code have been made 


applicable so as to meet the ends of justice. What is its 


scope? This needs a little more examination. 


21.  Sections 151 and 152 of the Code read as 


follows:- 


“151. Saving of inherent powers of Court. -


Nothing in this Code shall be deemed to limit or 


otherwise affect the inherent power of the Court to 


make such orders as may be necessary for the ends 


of justice or to prevent abuse of the process of the 


Court. 


152. Amendment of judgments, decrees or 


orders. - Clerical or arithmetical mistakes in 


judgments, decrees or orders or errors arising 


therein from any accidental slip or omission may at 


any time be corrected by the Court either of its own 


motion or on the application of any of the parties.” 







 13 


22.  In the case of Padam Sen v. State of Uttar 


Pradesh, (1961) 1 SCR 884, the Hon’ble Supreme Court 


observed and examined the inherent powers under Section 


151 of the Code as hereunder:- 


“The inherent powers of the Court are in 


addition to the powers specifically conferred on the 


Court by the Code. They are complementary to 


those powers and therefore it must be held that the 


Court is free to exercise them for the purposes 


mentioned in Section 151 of the Code when the 


exercise of those powers is not in any way in 


conflict with what has been expressly provided in 


the Code or against the intentions of the 


legislature.” 


23.  In the case of Manohar Lal Chopra v. Rai 


Bahadur Rao Raja Seth Hiralal, AIR 1962 SC 527, the 


Hon’ble Supreme Court observed that “The inherent power 


has not been conferred upon the Court; it is a power 


inherent in the Court by virtue of its duty to do justice 


between the parties before it.” It was further held that 


“ Inherent jurisdiction of the court to make orders ex 


debito justitiae is undoubtedly affirmed by Section 151 


of the Code, but that jurisdiction cannot be exercised so 


as to nullify the provisions of the Code. Where the Code 


deals expressly with a particular matter, the provision 


should normally be regarded as exhaustive”. These 


principles have been followed in the case of National 







 14 


Institute of Mental Health and Neuro Sciences v. C. 


Parameshwara, (2005) 2 SCC 256. 


24.  In the case of State of Uttar Pradesh and others 


v. Roshan Singh (Dead) By LRs. and others, (2008) 2 SCC 


488, the Hon’ble Supreme Court observed that “In matters 


with which the Code of Civil Procedure does not deal 


with, the court will exercise its inherent power to do 


justice between the parties which is warranted under 


the circumstances and which the necessities of the case 


require”. The Court further observed “The object of 


Section 151 CPC is to supplement and not to replace 


the remedies provided for in the Code of Civil 


Procedure. Section 151 CPC will not be available when 


there is alternative remedy and the same is accepted to 


be a well-settled ratio of law. The operative field of 


power being thus restricted, the same cannot be risen 


to inherent power. The inherent powers of the court are 


in addition to the powers specifically conferred on it. If 


there are express provisions covering a particular topic, 


such power cannot be exercised in that regard”.  


25.  In the case of Nahar Industrial Enterprises 


Limited v. Hong Kong and Sanghai Banking Corporation, 


(2009) 8 SCC 646, the scope of inherent powers of the court 
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has been discussed. The Hon’ble Supreme Court took note 


of the earlier judgments and observed as hereunder:- 


“133. The underlying principle of Section 151 


of the Code ordinarily would apply where the area 


is grey. It indisputably confers incidental 


powers. It confers power on a court to do 


something which in absence of any provision 


contrary thereto would lead to advancement of 


justice and prevent injustice. The power to 


transfer one case from one court to another or from 


one tribunal to another having jurisdiction of a 


different State is an extraordinary jurisdiction. For 


exercising the said power, this Court has to take 


into consideration a large number of factors. Such 


a power is to be exercised if exceptional situation 


arises and not otherwise.” 


(emphasis supplied) 


26.  In the case of K.K. Velusamy v. N. Palanisamy, 


(2011) 11 SCC 275, the Hon’ble Supreme Court discussed 


the law on the application of Section 151 of the Code and 


summed up the principles as hereunder:- 


“12. The respondent contended that Section 


151 cannot be used for reopening evidence or for 


recalling witnesses. We are not able to accept the 


said submission as an absolute proposition. We 


however agree that Section 151 of the Code cannot 


be routinely invoked for reopening evidence or 


recalling witnesses. The scope of Section 151 has 


been explained by this Court in several decisions 


[see Padam Sen v. State of U.P. [AIR 1961 SC 218 : 


(1961) 1 Cri LJ 322] , Manohar Lal Chopra v. Seth 


Hiralal [AIR 1962 SC 527] , Arjun 
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Singh v. Mohindra Kumar [AIR 1964 SC 993] , Ram 


Chand and Sons Sugar Mills (P) Ltd. v. Kanhayalal 


Bhargava [AIR 1966 SC 1899] , Nain 


Singh v. Koonwarjee [(1970) 1 SCC 732] 


, Newabganj Sugar Mills Co. Ltd. v. Union of 


India [(1976) 1 SCC 120 : AIR 1976 SC 1152] 


, Jaipur Mineral Development Syndicate  


v. CIT [(1977) 1 SCC 508 : 1977 SCC (Tax) 208 : 


AIR 1977 SC 1348] , National Institute of Mental 


Health & Neuro Sciences v. C. Parameshwara  


[(2005) 2 SCC 256] and Vinod Seth v. Devinder 


Bajaj [(2010) 8 SCC 1 : (2010) 3 SCC (Civ) 212] ]. 


We may summarise them as follows: 


(a) Section 151 is not a substantive 


provision which creates or confers any power 


or jurisdiction on courts. It merely recognises 


the discretionary power inherent in every 


court as a necessary corollary for rendering 


justice in accordance with law, to do what is 


“right” and undo what is “wrong”, that is, to 


do all things necessary to secure the ends of 


justice and prevent abuse of its process. 


(b) As the provisions of the Code are 


not exhaustive, Section 151 recognises and 


confirms that if the Code does not expressly 


or impliedly cover any particular procedural 


aspect, the inherent power can be used to 


deal with such situation or aspect, if the ends 


of justice warrant it. The breadth of such 


power is coextensive with the need to exercise 


such power on the facts and circumstances. 


(c) A court has no power to do that 


which is prohibited by law or the Code, by 


purported exercise of its inherent powers. If 


the Code contains provisions dealing with a 


particular topic or aspect, and such 
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provisions either expressly or by necessary 


implication exhaust the scope of the power of 


the court or the jurisdiction that may be 


exercised in relation to that matter, the 


inherent power cannot be invoked in order to 


cut across the powers conferred by the Code 


or in a manner inconsistent with such 


provisions. In other words the court cannot 


make use of the special provisions of Section 


151 of the Code, where the remedy or 


procedure is provided in the Code. 


(d) The inherent powers of the court 


being complementary to the powers 


specifically conferred, a court is free to 


exercise them for the purposes mentioned in 


Section 151 of the Code when the matter is 


not covered by any specific provision in the 


Code and the exercise of those powers would 


not in any way be in conflict with what has 


been expressly provided in the Code or be 


against the intention of the legislature. 


(e) While exercising the inherent power, 


the court will be doubly cautious, as there is 


no legislative guidance to deal with the 


procedural situation and the exercise of 


power depends upon the discretion and 


wisdom of the court, and in the facts and 


circumstances of the case. The absence of an 


express provision in the Code and the 


recognition and saving of the inherent power 


of a court, should not however be treated as 


a carte blanche to grant any relief. 


(f) The power under Section 151 will 


have to be used with circumspection and 


care, only where it is absolutely necessary, 


when there is no provision in the Code 
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governing the matter, when the bona fides of 


the applicant cannot be doubted, when such 


exercise is to meet the ends of justice and to 


prevent abuse of process of court.” 


27.  The law, as settled, on Section 151 of the Code 


recognises and confirms the inherent power of the court to 


do complete justice between the parties; in exercise of the 


inherent power under Section 151 of the Code, a court 


cannot do that what is prohibited by law or by the Code. 


28.  On behalf of the respondent, it is submitted that 


in case the provisions of Order 7 Rule 11 of the Code are 


made applicable to the proceedings under the provisions of 


the Act, it would delay the proceedings. In fact, as observed 


in the case of T. Arivandadam (supra), if principles of Order 


7 Rule 11 of the Code are made applicable to a proceeding 


under the provisions of the Act, it would stop the bogus 


litigation at its threshold; it would nip in bud the vexatious 


and frivolous litigation.   


29.  The provisions of Order 7 Rule 11 of the Code 


have not specifically been made applicable under the 


provisions of the Act, but, as stated, the provisions of 


Section 151 of the Code have been made applicable. The Act 


also does not expressly prohibit application of Order 7 Rule 


11 of the Code, in the proceedings under the Act. Therefore, 


if in any proceedings under the provisions of the Act, the 
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competent authority finds that the litigation is vexatious 


and meritless, it would be a travesty of justice if such 


litigation is not stopped at its threshold. The authorities 


under the provisions of the Act should not be made helpless 


on that aspect. If such irresponsible law suits are not 


stopped at its threshold, it would not meet the ends of 


justice. Therefore, in order to meet the ends of justice, 


orders may be passed for rejecting such applications, which 


are manifestly vexatious, meritless in the sense of not 


disclosing any cause of action or which are barred by any 


law. Such orders would fall under Section 151 of the Code, 


based on the principles of Order 7 Rule 11 of the Code. 


30.  The provisions of Order 7 Rule 11 of the Code are 


not applicable in the proceedings under the provisions of 


the Act, but the principles underlying under Order 7 Rule 


11 of the Code may be made applicable in a proceeding 


under the provisions of the Act, in appropriate cases, while 


applying the provisions of Section 151 of the Code. But, 


keeping in view the summary nature of the proceedings of 


the Act, there should also be some safeguards so that the 


proceedings may not be prolonged by mere filing of an 


application under Order 7 Rule 11 of the Code. 


31.  In fact, Rule 15 of the Rules mandates that as far 


as possible, an application for release filed under Section 21 
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(1) (a) of the Act should be decided within two months from 


the date of its presentation. If in a proceeding under the 


provisions of the Act, liberty is given to the opposite party to 


file an application under Order 7 Rule 11 of the Code, 


without filing objections to the main application, perhaps it 


may prolong the proceedings, particularly when such 


application under Order 7 Rule 11 of the Code is filed with 


an intention to just prolong the proceedings.  Therefore, in 


order to meet the mandate of the Legislation, it may be 


provided that in a proceeding under the provisions of the 


Act a separate application under Order 7 Rule 11 of the 


Code may not be entertained at the behest of the opposite 


party. The opposite party may, though, shall be at liberty to 


take the plea of Order 7 Rule 11 of the Code, along with the 


objections to the main application. It shall be subject to the 


power of the court to invoke the principles of Order 7 Rule 


11 of the Code, when an application under the provisions of 


the Act is presented or any time thereafter. Therefore, the 


reference is answered as follows:- 


(i) The principles of Order 7 Rule 11 of the 


Code shall be applicable in the 


proceedings under the provisions of the 


Act. It may be done under Section 151 of 


the Code. 
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(ii) A separate application under Order 7 


Rule 11 of the Code at the behest of the 


opposite party, in a proceeding under the 


provisions of the Act, shall not be 


entertained, prior to filing of the 


objections to the main application. 


(iii) The opposite party, in the proceedings 


under the provisions of the Act, may take 


a plea with regard to rejection of an 


application under Order 7 Rule 11 of the 


Code, while filing objections to the main 


application. 


(iv) The authorities under the provisions of 


the Act shall have power to invoke the 


principles of Order 7 Rule 11 of the Code 


when the application under the 


provisions of the Act is presented or at 


any time thereafter. 


32.  We have heard the parties on merits also. 


33.  The respondent filed a release application under 


Section 21 (1) (a) of the Act, which is basis of the case. In 


the case, an application under Order 7 Rule 11 of the Code 


was moved by the petitioner on the ground that earlier the 
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respondent had filed P.A. Case No. 1 of 2013 (“the first P.A. 


case”) in which parties had entered into a compromise, 


according to which, the respondent had agreed to give 


ownership rights to the petitioner over the tenanted 


premises. It has been the case of the petitioner that the 


respondent has not been abiding by the terms and 


conditions of the compromise, which they entered into the 


first P.A. case, therefore, the application under Section 


21(1)(a) of the Act filed by the respondent is liable to be 


rejected. 


34.  The respondent filed her objections to the 


application under Order 7 Rule 11 of the Code. According to 


the respondent, in the proceeding under the provisions of 


the Act, the provisions of Order 7 Rule 11 of the Code are 


not applicable, therefore, the application deserves to be 


dismissed. It has also been the case of the respondent that 


merely for harassing the respondent, the application under 


Order 7 Rule 11 of the Code has been filed. It is this 


application under Order 7 Rule 11 of the Code, which has 


been rejected by the impugned order. 


35.  On factual aspects, learned counsel for the 


petitioner would submit that earlier the respondent had 


filed an application for release of tenanted premises, in 


which the parties had entered into a compromise; in the 
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compromise, the respondent had agreed to transfer the 


ownership rights of the tenanted premises, which she did 


not transfer and instead filed the case, therefore, the case is 


not maintainable. 


36.  Copy of the compromise has also been filed along 


with the petition, which is part of Annexure 1. In fact, as 


per the compromise, the petitioner had also agreed to 


transfer certain properties to the respondent.  


37.  Learned counsel for the petitioner very fairly 


concedes that even the petitioner did not perform his part of 


the obligations under the compromise.  


38.  In the compromise, the parties had merely agreed 


to do something in future, which neither the petitioner nor 


the respondent ever performed. These are disputed 


questions of facts.  


39.  Learned counsel for the respondent would submit 


that the application under Order 7 Rule 11 of the Code has 


been filed by the petitioner merely to delay the disposal of 


the case. He would submit that initially the case proceeded 


ex parte against the petitioner. He moved an application for 


recall. Thereafter, he was permitted to file his objection. 


But, instead of filing objection, he moved an application 


under Order 7 Rule 11 of the Code. 
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40.  The application under Section 21 (1) (a) of the 


Act, which has been filed by the respondent is based on 


bona fide need. The application, which is Annexure 5, 


discloses cause of action. On the face of it, it does not show 


that it is barred by any provisions of law. 


41.  What would be the effect of compromise that has 


been entered into by the petitioner and the respondent in 


the first P.A. Case is subject to examination and 


adjudication. That may be a defence available to the 


petitioner, but that may not be a ground to reject the 


application under Section 21 (1) (a) of the Act filed by the 


respondent. Therefore, this Court is of the view that the 


Prescribed Authority although on different grounds, but, 


rightly rejected the application under Order 7 Rule 11 of the 


Code filed by the petitioner on 22.11.2021. The order 


impugned does not warrant any interference.  


42.  The writ petition also stands disposed of 


accordingly.  


  ________________ 
VIPIN SANGHI, C.J. 


 


  
 _____________________ 
MANOJ KUMAR TIWARI, J. 


 
____________________ 
RAVINDRA MAITHANI, J. 
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Hon’ble Sharad Kumar Sharma, J. 
 


 Before venturing to answer the respective arguments, 


as it has been extended by the learned counsel for the 


parties, this Court feels it apt to precisely deal with the 


respective cases, as pleaded and argued by the learned 


counsel for the parties.  


 


2. The instant writ petition, under Article 227 of the 


Constitution of India, has been preferred by the 


petitioners/landlord by invoking its supervisory jurisdiction, 


as against the impugned order dated 27.11.2008, as it has 


been rendered in Case No. 1 of 1998 by the Rent Control 


and Eviction Officer, Mussoorie, District Dehradun. 


 


3. It is not in controversy, that the predecessor of the 


present petitioners and the petitioners themselves are the 


owners and co-owner and accordingly they are recorded 


landlords of the property in question, commonly called as 


“Shanty, Hamilton House Estate Landour Cantt. 


Mussoorie”, (hereinafter to be called as tenement in 


dispute). The learned counsel for the respondent contends, 


that the respondents, are the allottees of the premises in 


question by virtue of an order passed under Section 16 of 
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the U.P. Act No. 13 of 1972, by the Court and hence they 


claim that they are legally in occupation of the premises in 


question, which was later on sought to be declared as 


“vacant”, under Section 12 of the Act No. 13 of 1972, in 


pursuance to the applications for allotment as it was filed 


by the various successive persons, including respondent No. 


3, 4, 5, herein on which various reports were filed by the 


Rent Control and Eviction Officer, through the Rent Control 


Inspector. 


 


4. The first in the sequence would be, the report dated 


06.05.1998, as it was then filed by the Rent Control and 


Eviction Officer, through Rent Control Inspector, whereby a 


direction was solicited for the purposes of conducting an 


inspection of the premises in question, for the purposes of 


considering the allotment application on which the Rent 


Control and Eviction Officer, had initially submitted a report 


dated 06.05.1998, in response to the application for 


allotment which was filed by respondent No. 2, seeking a 


declaration of vacancy and the consequential allotment.  


 


5.  In continuance thereto, the Naib Tehsildar/Rent 


Control Inspector, is said to have inspected the premises in 


question, which was sought to be allotted by respondent 


No. 2, and the same was inspected on 02.07.1998; 


consequent to it after recording of the statement of co-


residents and other evidence, the Rent Control Inspector 


had submitted a report on 03.07.1998, where the Rent 


Control & Eviction Officer has observed as under:-  


“mijksDr xokgkuksa ds c;kuksa ds vk/kkj o Hkou dh fLFkfr ds vk/kkj ij 
mDr bLVsV esa orZeku le; esa dksbZ fuokl ugha dj jgk gSA ftlls mDr 
bLVsV fjDr izrhr gksrk gSA mDr bLVsV esa vUnj dksbZ lkeku vkfn gS ;k 
ugha >kadus ls ugha fn[krk gSA” 
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6. On its simple analogy, the first inspection report dated 


03.07.1998, in fact, the analogical inference would be that 


the principal allottee of the tenement Mr. V.S. Bhagat, is 


said to have permanently removed his effects from the 


property in question, which has been described 


hereinabove, and accordingly, the report was submitted 


that there was no one residing in the premises in question. 


Thus, the vacancy stood declared under Section 12 of Act 


No. 13 of 1972, to be read with Rule 8 of the Rules framed 


under Section 41 of the Act No. 13 of 1972. 


 


7. Upon receipt of the aforesaid report dated 03.07.1998, 


the Rent Control and Eviction Officer, had issued notices on 


22.07.1998 to all as per Rule 8, and in response to it, the 


sitting tenant i.e. the father of the respondent No. 1, 


herein, had filed his objection to the report dated 


03.07.1998, on the basis that, since the predecessor of 


respondent No. 1, since being an allottee under Section 16 


of the Act No. 13 of 1972, the report thus submitted, was 


without any basis because they contended that they still 


occupy the premises, apart from the fact that they are 


regularly paying the rent with effect from the date, when 


the allotment was made and hence they contended that in 


the absence of there being any vacancy, the report dated 


03.07.1998, which was submitted by the Rent Control and 


Eviction Officer, cannot be relied with for the purposes of 


Section 12 of the Act.  


 


8. If a further dichotomy is made to the report submitted 


by the Rent Control and Eviction Officer dated 03.07.1998, 


in fact, the foundation of observing that the premises in 
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question was not occupied by anyone and it was vacant, it 


was based upon the statement which was recorded by one 


Mr. Vijay Masehi, and considered by Rent Control Inspector, 


who had submitted that for the last three years, no one was 


occupying the premises, though which was a fact, which 


was attempted to be denied by respondent No. 1, in the 


objection filed by him before the Rent Control and Eviction 


Officer, to the report dated 03.07.1998. 


 


9. They further contended that since the allotment has 


been made in their favour in Case No. 57 of 1998, by an 


order dated 12.02.1999, by the Rent Control and Eviction 


Officer, their occupancy over the premises in question 


would be deemed to have continued and thus respondent 


alleged that the report of vacancy given by Rent Control 


Inspector cannot be relied with.  


 


10. What is surprising is that the report, as it was 


submitted on 03.07.1998, which has reported the vacancy, 


and which was objected by the respondent No. 1, by filing 


an objection on 02.06.1999, in fact, none on behalf of the 


respondents, has pressed upon to get a conclusive decision 


on the objection which was submitted by the respondent as 


against the report of vacancy dated 03.07.1998. However, 


respondent No. 2, is said to have only submitted an 


affidavit on 16.09.1999, supporting their contentions, 


fortifying the contents of the objection, taken by them to 


the report dated 03.07.1998.  


 


11. In fact, if the affidavit which has been filed by Mr. V.S. 


Bhagat on 15.09.1999, is taken into consideration, it was 


nothing but almost a reiteration of the pleading raised by 
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him in his objection to the report of the Rent Control and 


Eviction Officer dated 03.07.1998 and more particularly, he 


has more harped upon the claim raised of his possession 


based upon the allotment made by the Rent Control and 


Eviction Officer on 10.02.1989, besides this, he pleaded 


that he was holding a telephone connection bearing No. 


63742, and it’s inconsistent use would be a proof of his 


occupancy. He further submitted that he has not removed 


his effects; they are still lying in the premises and as such, 


there cannot be any vacancy as such.  


 


12. What is important is that, at the first available 


opportunity to the respondent or to his predecessor, there 


was no genuine sustainable proof filed by them in support 


of the respective affidavits, to substantiate their 


contentions, that on the basis of the allotment made in 


their favour on 10.02.1989, there had been no proof of 


theirs of depositing the rent before the landlord or any 


proof on record to show from the municipal assessment 


normally legally acceptable documents, that being assessed 


to be as a tenant of the premises in question. 


 


13. Exclusively because of the fact that, he has mentioned 


that he is having telephone number and paying the 


electricity bills, that in itself may not be taken as solely to 


be a conclusive proof of possession of the property in 


question and in the absence of there being any reckoned 


proof of occupancy, as recognized under law, more 


particularly under tenancy laws, a vague assertion made in 


the affidavit by late Mr. V.S. Bhagat, cannot be taken as to 


be a proof of occupancy of the premises in question and 


thus the conclusion drawn to the contrary based upon the 
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report dated 03.07.1998 submitted in furtherance of Rule 8 


of the Rules, it ought to have prima facie accepted that the 


contention raised by the respondent about the possession 


being contrary to the report dated 03.07.1998, could at all 


substantiate their stand that they are occupying the 


premises in question. 


 


14. In reply to the affidavit, as filed by late Mr. V.S. 


Bhagat on 16.09.1999 and thereafter, the affidavit filed by 


respondent No. 2 on 16.11.1999, the petitioner has 


controverted the same by specifically contending:-  


One, that the tenancy of late Mr. V.S. Bhagat stood 


terminated because of the default committed by him;  


Second, late Mr. V.S. Bhagat had shifted to Bombay and as 


such, he has removed his whereabouts from the premises 


which was allotted to him in 1989.  


 


15. As far as late Mr. Qumaresh Santra is concerned, he 


had claimed his rights of landlord-ship over the disputed 


tenement, on the basis of succession. It is necessary to 


reiterate at this juncture, that the Rent Control and Eviction 


Officer, has not taken any final call on the application 


of allotment filed by respondent No. 2, on the basis of 


report of the Rent Control Inspector submitted on 


03.07.1998, on the affidavit filed by the father of the 


petitioner on 18.11.1999, reply filed by the predecessor of 


respondent No. 2 in 1999 and rather, leaving the 


proceedings at that stage and without dealing with the 


objection taken by the petitioner in the affidavit filed by him 


before the Rent Control and Eviction Officer, had proceeded 


to deal with the issue about the vacancy when a fresh 


proceeding was initiated by filing of an allotment application 
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by respondent No. 5. The application of allotment of 


respondent No. 2, was brought to its judicial death, as it 


was not pressed further. 


 


16. Before venturing to deal with, as to what impact or 


bearing the application for allotment filed by respondent 


No. 5, would have over the entire proceedings, which stood 


instituted by way of an application for allotment, filed by 


respondent No. 2, a legal presumption would be, that the 


report dated 03.07.1998, about the declaration of the fact 


of vacancy that the predecessor of the respondent had 


removed his effects from the tenement in question, which 


was allotted to him in 1989 remains undisturbed till the 


fresh application for allotment was filed by respondent No. 


5, on 17.11.1999.  


 


17. The allotment application, thus filed by respondent No. 


5, was opposed by the sitting tenant Mr. V.S. Bhagat, by 


filing an objection, as well as, by virtue of an affidavit filed 


by the landlord, opposing the allotment application which 


was filed by respondent No. 5. 


 


18. While opposing the allotment application of respondent 


No. 5, the petitioner has specifically come up with the case 


once again, by way a reiteration to the stand taken in the 


affidavit filed on 1999 that Mr. V.S. Bhagat has 


permanently shifted to Bombay and thus in order to fortify 


the aforesaid fact, the petitioner has requested an 


inspection of the premises in question by filing an 


application to the said effect on 01.12.1999.  
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19. It cannot be ruled out that when the Court avoids to 


lead to a conclusive decision on an earlier application of 


allotment filed by the prospective allottee, and particularly 


when the report has been opposed by the sitting tenant on 


the basis of the allotment made in 1989, if that is not been 


given to its logical end, consequently getting an application 


for allotment filed by respondent No. 5, on 17.11.1999, it 


cannot be ruled out that it was a manipulative allotment 


application which was got filed by the respondent, to 


override the effect of report of vacancy as submitted on 


03.07.1998. This fact stands strengthened as none of the 


allottees have contested the proceedings at any stage 


thereafter, even before this Court.  


 


20. The sequence of complicating the issue of release of 


the tenement in question, it was principally based upon the 


allotment application of respondent No. 2, was further 


intricated by filing of the allotment application by 


respondent Nos. 3 and 4, on which, yet again, reports were 


called for by the Rent Control Inspector, who is said to have 


inspected the premises on 24.06.2000, and a report was 


submitted by him on 24.06.2000 itself. In fact, the same 


authority, when he had submitted his later report on 


24.06.2000, it has given a contradictory report to that of 


03.07.1998, which was otherwise not disturbed at any 


stage of the proceedings, by any Court, observing thereof, 


that the tenement in question stand occupied by Mr. V.S. 


Bhagat, the principal allottee by an order of 1989. 


 


21. The respondent No. 3, too had filed an affidavit on 


08.08.2000, wherein he has supported the stand taken by 


the petitioner that late Mr. V.S. Bhagat has already earlier 
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shifted to Bombay and he is no more occupying the 


premises and as such the vacancy ought to be declared in 


accordance with the provisions contained under Section 12 


of the Act No. 13 of 1972.  


 


22. But, this was not an end to the controversy. The Rent 


Control and Eviction Officer, for all wisdom which prevailed 


with him, had inspected the premises once again on 


07.03.2001, for the third time, which was once again got 


conducted on an application filed by the prospective allottee 


respondent No. 3, who conducted an inspection through the 


Rent Control Inspector on 10.05.2001 and as per the report 


submitted, it was observed that:  


(i) The premises in question, was found to be locked. 


(ii) The Rent Control and Eviction Officer was informed 


that Mr. V.S. Bhagat, who had shifted its effects to Bombay, 


seldom visits the place after about a gap of 4-5 months. 


(iii) Thus the vacancy stood created owing to the above. 


 


23. In all those proceedings which stood instituted and on 


the basis of allotment application which was filed by 


respondent No. 3, on which the inspection was conducted 


on 10.05.2001, the respondent No. 1, is shown to have 


filed an affidavit on 07.11.2002, claiming to be the son of 


late Mr. V.S. Bhagat, contending thereof that since as of 


now, he has met with the sad demise on 20.09.2001, the 


tenancy which was created in favour of Mr. V.S. Bhagat, in 


1989, would automatically devolved upon him, claiming 


since being the successor in possession of the tenement in 


question, which was contended to have been allotted on 


10.02.1989. 
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24. At this stage, when respondent No. 5, has filed an 


affidavit on 07.11.2002, he has, for the first time, disclosed 


the fact about the pendency of the SCC Suit, as preferred 


by the petitioner, which has been heavily harped upon by 


the learned counsel for the respondents, which being the 


proceedings under Section 20 of the U.P. Act No. 13 of 


1972, which was numbered as SCC Suit No. 14 of 1999, 


Shri Qumaresh Santra (since deceased and others) Vs. V.S. 


Bhagat (since deceased and others).  


 


25. This Court feels it apt to deal with the arguments as it 


has been extended by the learned counsel for the 


respondents at this stage, as to what bearing would this 


observations made in the judgment, which has been 


rendered in SCC Suit No. 14 of 1999, as delivered on 


18.12.2009 would have, with regard to the proceedings of 


the release which is the principal question, involved herein, 


which has to be dealt with in the instant case. For the said 


purpose, to deal as to what impact Section 20 of Act No. 13 


of 1972, which has been registered as an SCC Suit No. 14 


of 1999, which would obviously be a proceedings initiated 


under Section 15 of the Provincial Small Cause Courts Act, 


it would be summary in nature and would be exclusively 


confined for the purposes of Section 20 of the Uttar Pradesh 


Urban Buildings (Regulation of Letting, Rent & Eviction) Act, 


1972 (Act No. 13 of 1972), which is extracted hereunder:- 


“Section 20 - Bar of suit for eviction of tenant 
except on specified grounds 
(1) Save as provided in sub-section (2),1[* * *] no 
suit shall be instituted for the eviction of a tenant from 
a building, notwithstanding the determination of his 
tenancy by efflux of time or on the expiration of a 
notice to quit or in any other manner: 
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Provided that nothing in this sub-section shall bar a 
suit for the eviction of a tenant on the determination of 
his tenancy by efflux of time where the tenancy for a 
fixed term was entered into by or in pursuance of a 
compromise or adjustment arrived at with reference to 
a suit, appeal, revision or execution proceeding, which 
is either recorded in Court or otherwise reduced to 
writing and signed by the tenant. 
 
(2) A suit for the eviction of a tenant from a building 
after the determination of his tenancy may be 
instituted on one or more of the following grounds, 
namely: 
 
(a) that the tenant is in arrears of rent for not less 
than four months, and has failed to pay the same to 
the landlord within one month from the date of service 
upon him of a notice of demand: 
 
Provided that in relation to a tenant who is a member 
of the armed forces of the Union and in whose favour 
the prescribed authority under the Indian Soldiers 
(Litigation) Act, 1925 (Act No. IV of 1925), has issued 
a certificate that he is serving under special conditions 
within the meaning of Section 3 of that Act or where 
he has died by enemy action while so serving, then in 
relation to his heirs, the words "four months" in this 
clause shall be deemed to have been substituted by 
the words "one year"; 
 
(b) that the tenant has wilfully caused or permitted to 
be caused substantial damage to the building; 
 
(c) that the tenant has without the permission in 
writing of the landlord made or permitted to be made 
any such construction or structural alteration in the 
building as is likely to diminish its value or utility or to 
disfigure it; 
 
(d) that the tenant2[has without the consent in writing 
of the landlord used it for a purpose other than the 
purpose for which he was admitted to the tenancy of 
the building or otherwise done any act which is 
inconsistent with such use], or has been convicted 
under any law for the time being in force of an offence 
of using the building or allowing it to be used for illegal 
or immoral purpose; 
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(e) that the tenant has sub-let, in contravention of the 
provisions of Section 25, or as the case may be, of the 
old Act the whole or any part of the building; 
 
(f) that the tenant has renounced his character as such 
or denied the title of the landlord, and the letter has 
not waived his right of reentry or condoned the 
conduct of the tenant; 
 
(g) that the tenant was allowed to occupy the building 
as part of his contract of employment under the 
landlord, and his employment has ceased. 
 
3[* * *] 
 
(4) In any suit for eviction on the ground mentioned in 
clause (a) of sub-section (2), if at the first hearing of 
the suit the tenant unconditionally pays of4[tenders to 
the landlord or deposits in Court] the entire amount of 
rent and damages for use and occupation of the 
building due from him (such damages for use and 
occupation being calculated at the same rate as rent) 
together with interest thereon at the rate of nine per 
cent per annum and the landlord's costs of the suit in 
respect thereof, after deducting therefrom any amount 
already deposited by the tenant under sub-section (1) 
of Section 30, the Court may, in lieu of passing a 
decree for eviction on that ground, pass an order 
relieving the tenant against his liability for eviction on 
that ground: 
 
Provided that nothing in this sub-section shall apply in 
relation to a tenant who or any member of whose 
family has built or has otherwise acquired in a vacant 
state, or has got vacated after acquisition, any 
residential building in the same city, municipality, 
notified area or town area. 
 
5[Explanation--For the purposes of this sub-section-- 
 
(a) the expression "first hearing" means the first date 
for any step or proceeding mentioned in the summons 
served on the defendant; 
 
(b) the expression "cost of the suit" includes one-half 
of the amount of Counsel's fee taxable for a contested 
suit.] 
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(5) Nothing in this section shall affect the power of the 
Court to pass a decree on the basis of an agreement, 
compromise or satisfaction recorded under Rule 3 of 
Order XXIII of the First Schedule to the Code of Civil 
Procedure, 1908. 
 
6[(6) Any amount deposited by the tenant under sub-
section (4) or under Rule 5 of Order XV of the First 
Schedule to the Code of Civil Procedure, 1908 shall be 
paid to the landlord forthwith on his application 
without prejudice to the parties' pleadings and subject 
to the ultimate decision in the suits.] 
 
UTTAR PRADESH URBAN BUILDINGS (REGULATION OF 
LETTING, RENT &amp;. EVICTION) ACT, 1972  Section  
20 - Bar of suit for eviction of tenant except on 
specified grounds.” 


 


26. In fact, the title head of the provisions contained under 


Section 20 of the Act, as extracted above, it was instituted 


exclusively because of the factum of consistent default 


committed by the predecessor of the substituted heirs, of 


the principal tenant i.e. respondent No. 1 herein, for the 


purposes of overriding of a bar for instituting a Suit for 


eviction of a tenant, as specified under sub Section (2). 


 


27. As far as the opinion of this Court is concerned, the 


provisions contained under Section 20, these provisions are 


only procedural in nature intended to create a legal 


embargo for initiation of proceeding for eviction and they 


are not the substitutive provision, which determines the 


gravamen of a relationship of landlord and tenant, its 


default. The effect of occupancy or the effect of its vacancy 


the consequence of release, and as such any finding, which 


has been recorded in the summary proceedings under 


Section 20 in SCC Suit No. 14 of 1999, would be exclusively 


confined to with regard to the subject for which it was 


instituted and which would be limited to the extent of 
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provisions contained under Section 20 and particularly 


when the Court was deciding the matter under Section 20, 


the Court was as a matter of fact not ceased with 


considering the impact of judicial scrutiny of the report 


submitted by the Rent Control and Eviction Officer on the 


various applications for allotment filed by the prospective 


allottees. Because the provisions of Section 12 of the Act 


No. 13 of 1972, is altogether an independent provision, it 


will not be diluted by any proceeding where dominant 


consideration is Section 20 of the Act No. 13 of 1972, which 


altogether aims to achieve different objective. 


 


28. It needs no reference that each proceedings under the 


Act No. 13 of 1972 are independent in nature and 


particularly, the proceedings herein, if they are read in 


correlation to the proceedings under Section 12 and that of 


Section 20, they are independent because Section 12 is a 


substantive proceedings prescribed by law for declaration of 


vacancy, whereas the proceedings under Section 20 is only 


an enabling provision to override the embargo of institution 


of Suit depending upon the conditions contained in it. Thus, 


any finding which has been recorded in summary 


proceedings for drawing a conclusion of determining as to 


whether actual default has been committed or not in 


remittance of rent, cannot create any impediment as such, 


for coming to a conclusion that the parties to the 


proceedings or even the Court itself, ceased under Section 


20, would be determining the fact of occupancy, which 


could be extracted to be read while deciding the 


proceedings under Section 12, because, in none of the 


proceedings under Section 20, deals with the aspect of 


vacancy as provided under Section 12. Default in 
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remittance, is an independent aspect than the creation of 


vacancy. If this logic is adopted it would make the 


provisions under Section 12 of Act No. 13 of 1972, as otis. 


 


29. May it be, that the proceedings under Section 20 might 


have attained finality, but that finality therein would be qua 


the subject concern only i.e. default in rent, and not qua 


the subject of declaration of vacancy, which was not even 


or could be even the subject matter of consideration in the 


proceedings under Section 20 of SCC Suit No. 14 of 1999. 


Hence, the respondents cannot draw any distinction or 


acclaim any leverage out of the finding which has been 


recorded in para 23 of the judgment, which is heavily relied 


upon by the learned counsel for the respondents during the 


course of argument, for the purposes of establishing the 


fact, that the principal allottee continues to occupy the 


premises and the same is not vacant, because the finding 


which has been observed therein is not based upon any 


credible material, which could be legally acceptable by the 


Courts based upon any judiciary sustainable documentary 


evidence of establishment of occupancy when the Courts 


are dealing with the issue of default of rent, it cannot be 


construed to be an inference of occupancy of the tenement. 


 


30. The very fact that the proceedings under Section 20 


was drawn in 1999 by the petitioner about the issue of 


default committed by the respondents and dismissal of the 


same would only be confined to the issue, as to whether 


the Suit filed under Section 20 by the plaintiffs landlord, as 


against Mr. V.S. Bhagat for recovery of arrears and rent 


and mesne profits would be limited to that extent only and 


it would not be barging over the proceedings under Section 
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12 of Act No. 13 of 1972 which is exclusively confined to 


declaration of vacancy, as the two provisions pertain to 


different spheres. 


 


31. Let us have reference to para 23 of the aforesaid 


judgment, which has been referred to by the learned 


counsel for the respondents. If the said para itself is read in 


its entirety, it was only confined to exclusively for the 


purposes of establishing the relationship of landlord and 


tenant between the plaintiff of the said Suit and the 


defendants i.e. respondents tenants herein and with regard 


to the cost of suit and the arrears which would be falling 


due to be paid within the purview of to bring out the case 


out of an exception provided under Section 20 (4) of the 


Act No. 13 of 1972. Thus, this contention that merely 


because of the fact that the deposition of rent has been 


permitted and the rent thus deposited by the respondents 


since has been directed to be kept intact, it was with a 


rider that the said amount was directed to be kept 


intact because of the fact that the proceedings for 


issuance of letter of administration/probate was 


already pending consideration. More particularly when 


there has been no dispute, rather could have been no 


dispute regards existence of relationship of landlord and 


tenant.  


 


32. This Court is of the view, that the observations which 


were made pertaining to the deposition of rent and that too 


subject to the issuance of letter of administration/probate 


cannot be exclusively be taken as to be a proof of 


occupancy of tenement by the respondent for the purposes 


of Section 12 of Act No. 13 of 1972, and that too when the 
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effect of the judgment dated 18.12.2009, as rendered by 


the learned District Judge in a proceeding on the basis of 


Section 20 of Act No. 13 of 1972, will have no bearing for 


the reason being, that its life of entitlement to receive rent 


only subsisted till the letter of administration was issued, 


which in fact, in  a proceeding of probate by Suit No. 4 of 


2014, Qumeresh Santra Vs. Avtar Krishan has already 


culminated in favour of the petitioner by the judgment of 


the District Judge, as rendered on 18.05.2023, whereby the 


present petitioner has been by judicial dictum has been 


reckoned as to be the owner of the property in question 


based upon the letter of administration/probate issued by 


the Court, after the grant of probate by the judgment dated 


18.05.2023 which has attained finality as of now.  


 


33. Hence, as on date when this writ petition is being 


argued by the parties to the writ petition and particularly 


the respondents when they referred to the proceedings of 


Section 20 to be read with Section 15 of Provincial Small 


Causes Courts Act, that itself stands mitigated as soon as 


the letter of administration/probate, has been issued in 


favour of the petitioner by the judgment dated 18.05.2023 


and as per the statements made by the learned counsel for 


the petitioner, the said judgment has attained finality and 


has not been disturbed by any Court till date. 


 


34. The learned counsel for the petitioner has argued the 


matter from the perspective and the pleadings raised by 


him in para 32 of the writ petition, wherein he has 


particularly made reference to the implications of the 


definition of ‘tenant’ as provided under Section 3(a) of Act 


No. 13 of 1972, which is extracted hereunder:- 
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3- In this Act, unless the context otherwise 
requires –  
(a) "tenant", in relation to a building, means a 
person by whom its rent is payable, and on the 
tenant's death or his heirs; 
(1) in the case of a residential building, such only 
of his heirs as normally resided with him in the 
building at the time of his death;  
 
(2) in the case of a non-residential building, his 
heirs;] 


 


35. What is most important is that after going through the 


definition of tenant, as provided therein, it only means a 


person from whom the rent is payable and upon tenant’s 


death, the same would be devolving upon its successors 


and heirs. Meaning thereby, the successor and the heirs 


herein would obviously not include the caretaker Tenzing, 


who was claiming to be occupying the premises in the 


representative capacity of the tenant allottee taking care of 


the property allegedly in the absence of the principal 


tenant, who was ultimately found to have shifted to 


Bombay. Thus, the caretaker will not be synonyms to 


‘tenant’ as provided under Section 3 of the Act. 


 


36. Till the decision was taken in the aforesaid SCC Suit as 


per law governing the field under the Act No. 13 of 1972, 


the continuance of relationship of a landlord and tenant 


would be only from the perspective, when either of the 


parties succeeds by evidence that he is consistently 


remitting the rent and consequently he stands accordingly 


recorded in the municipal assessments as a tenant. There is 


no such evidence brought on record by the respondents in 


order to substantiate, that their relationship of landlord and 


tenant have ever subsisted till the institution of the 


proceedings under Section 20 of the Act No. 13 of 1972 by 
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placing any credible evidence of having being continued to 


be recorded in the Nagar Nigam records as a tenant of 


petitioner, who had been consistently remitting rent. 


 


37. In fact, rather if the response to the contents of para 


32 of the writ petition, which has been pleaded by the 


petitioner, that has always referred to be a tenant, who 


normally resides in the building and upon his death by his 


successors, if that is taken into consideration in the context 


of the reply submitted by the tenants respondents in the 


counter affidavit, a very vague and evasive reply has been 


given in para 19 of the same where only a ground which 


was taken by the respondent was that the tenancy has 


devolved upon the deponent to the counter affidavit, who is 


the son who succeeds the tenancy, but no specific reply has 


been given as such with regard to what would be the effect 


of use of word “normally resides”, as given in the 


definition under Section 3(a) of the Act No. 13 of 1976. Fact 


of normal residence was never controverted or established 


otherwise by the respondents, i.e. proclaimed tenants, 


represented by caretaker, who himself is not a tenant under 


the Act. 


 


38. So far as the aspect of ‘normal residence’ is concerned, 


if the entire documentation which has been placed on 


record are taken into consideration, all correspondences 


have been made through Mr. Tenzing, who was nothing, but 


was having a status of caretaker and caretaker of the 


property in question and quite obviously, a caretaker of the 


property would not be a tenant falling within the ambit of 


definition under Section 3(a) of the Act No. 13 of 1976, 


because it has never been the case of the respondents that 
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at any point of time, he was the person who had ever 


remitted the rent nor the payment of rent was established 


by any documentary evidence placed on record. 


 


39. There is another aspect, which is required to be gone 


into is that the controversy as it stood and was intentionally 


made complicated because of successive filing of the 


allotment applications by different allottees, on which the 


independent reports were submitted by the Rent Control 


and Eviction Officer, giving contradictory reports with 


regard to the vacancy of the tenement in question. Though 


facts of tenement being vacant was the consistent case of 


all the prospective allottes. 


 


40. This Court is of the view, that the allotment 


applications filed by respondent Nos. 3, 4, 5 & 6, on which 


the respective reports were submitted, they had to be 


confined to be read in relation to the respective allotment 


applications which was never perused by the prospective 


allottees any further, which cannot be ruled out that 


subsequent allotment applications were generated to be 


filed in order to get a report pertaining to the existence of 


vacancy of the tenement in question, which in all the 


reports was admittedly found to have been vacated because 


the landlord started residing at Bombay, it was only the 


caretaker, who is not the tenant, allegedly Tenzing was 


shown to be present on the spot. 


 


41. The respondent No. 2 himself, on 05.12.2002, had 


filed an affidavit and had supported the reply of the affidavit 


filed on 05.03.2003, contending thereof, that Suresh Bhagat 
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son of late of Shri V.S. Bhagat, most of the time, resides 


outside India and never came back to Mussoorie.  


 


42. The affidavit of the landlord as filed, Annexure 15 to 


the writ petition, the petitioner has requested for 


conducting a spot inspection and when the inspection was 


carried on 11.07.2003 by the Rent Control Inspector, the 


premises was shown to have been occupied by Mr. Ashok 


Kumar and Indra Prakash. The other persons, who despite 


the notice which were sent, have not presented themselves 


on the spot and consequently a report to the said effect was 


submitted by Rent Control Inspector on 17.07.2003.  


 


43. What is more important is that, all these prospective 


allottees who were aspirants of allotment are not contesting 


the proceedings of the present writ petition (though they 


had been made as a party), nor they had filed any counter 


affidavit, as such, to the writ petition. That means, in fact, 


no sanctity could be attached to their applications for 


allotment, because if at all, it is perceived that the report 


was submitted in their favour holding that their existed a 


vacancy then they ought to have proceeded further for 


getting the accommodation allotted in their favour and 


having not done so, that itself creates a doubt as to what 


was the sanctity of generating the application for allotment 


under Section 12 of the Act, as filed by respondent Nos. 3, 


4, 5 & 6.  


 


44. The report as submitted on the respective applications 


of the prospective allottees and when that is not being 


proceeded with further by the respective prospective 


allottees for giving it a final shape by allotment of the 
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premises in question, in that eventuality, the dispute where 


it emerges from the first application for allotment filed by 


respondent No. 2 and the report as submitted on 


03.07.1998. Since it was not superseded or diluted by any 


subsequent report, which was submitted on the applications 


filed by respondent Nos. 3 to 6, the same would prevail and 


even according to the report, which was lastly submitted on 


23.05.2007, it was found that only Mr. Tenzing, who 


claimed himself to be the caretaker of the tenement in 


question was present on the spot and none of the 


respondents or anybody else legally claiming under them 


were present on the spot, that itself creates a doubt as to 


whether at all the occupancy of the premises at the behest 


of their caretaker could at all be treated as to be an 


occupancy on behalf of the tenant, to whom the 


accommodation was allegedly allotted in 1989, whether he 


continued to occupy the same after the report dated 


03.07.1998?  


 


45. Its’ not even that, in the last report, which was 


submitted on 07.09.2002, the Rent Control Inspector, has 


observed that the gate of the premises in question was 


found locked, but the inference to the contrary was drawn 


because of the fact that the gate was found to be recently 


painted, which in itself cannot be a genuine reason to infer 


that the tenant was occupying the premises because none 


of the effects were found to be there as per the report, 


which was submitted because the reports which were filed 


by the Rent Control Inspector, about the vacancy of the 


tenement in question, are not conclusive in nature. 
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46. For the reasons aforesaid, this Court is of the view 


that: 


 (i) Since the present petitioner is already a holder of 


probate, it is not in controversy that he is the owner and 


landlord of the property nor it had ever been in debate. 


 


(ii) That the “caretaker” will not fall within the definition of 


“tenant” under Section 3(a) of the Act No. 13 of 1976.  


 


(iii) Since there was no evidence on record brought by the 


respondents to show the remittance of rent, which is 


acceptable under law, showing themselves to be assessed 


as a tenant by the Nagar Nigam. 


 


(iv) That the proceedings under Section 20 drawn by the 


petitioner for the purposes of institution of the proceedings 


for eviction due to default in remittance of rent, since being 


summary in nature, will not be a proceeding, the finding of 


which could be borrowed to be read for the purposes of the 


present proceedings under Section 12 of the Act which are 


subject matter of the writ petition, which are altogether an 


independent proceeding, for independent legislative object 


to be attained. 


 


(v) Since there had been no conclusive evidence on record 


to the contrary, at any stage of the proceedings led by the 


respondents, to show that they continued to occupy the 


premises, the logical inference would be that the vacancy 


did existed over the premises in question and the tenement 


deserved to be released to the landlord respondent, who 


had been held so is the probate proceedings. 
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(vi) The inference would be drawn otherwise because the 


Rent Control and Eviction Officer, since had not recorded 


any reasons to the contrary in their subsequent reports 


pertaining to the initial report of vacancy dated 03.07.1998 


submitted an application for allotment filed by respondent 


No. 2, who had submitted the report of vacancy informing 


thereof that the tenant who had been allotted the 


accommodation in 1989, had removed his effects and has 


migrated to Bombay, the inference would be that the 


vacancy existed.  


 


47. Thus the impugned order, as passed by the Rent 


Control and Eviction Officer cannot be sustained, the same 


is hereby quashed. The writ petition is, accordingly, 


allowed. The tenement in question is declared to be vacant, 


and deserves to be released in favour of the 


landlord/petitioner. 


 


 
(Sharad Kumar Sharma, J.) 


      22.08.2023 
Mahinder/ 
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HIGH COURT OF UTTARAKHAND AT  
NAINITAL 


 


Writ Petition (M/S) No.324 of 2016 
 
Sanjay Kumar Bansal                          ....Petitioner  
 


Versus 
            
State of Uttarakhand and Another         ….Respondents 
 
Present:-  


Mr. S.K. Mandal, Advocate for the petitioner. 
Mr. Yogesh Pandey, Addl. C.S.C. for the State.   


 
JUDGMENT 


 


Hon’ble Ravindra Maithani, J. (Oral) 
 
  The petitioner is aggrieved by an action of the 


respondents/State of Uttarakhand, by which the limit of stock 


of arms and ammunition has been decreased on 22.05.2012. 


Thereafter, the petitioner did file multiple writ petitions before 


this Court. In those writ petitions, directions were issued for 


fresh consideration, but finally, by the impugned order dated 


28.01.2016, passed by the respondent no.1, the order of 


reduction of stock dated 22.05.2012, has been confirmed. The 


petitioner has challenged this order.  


  


2.  Heard learned counsel for the parties and 


perused the record.  


 


3.  Facts, in brief, necessary to resolve the 


controversy, briefly stated, are as follows; In the year 2000, 


the petitioner was granted commercial arm license for sale, 


storage and repair of arms and ammunition. The license was 
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renewed from time to time. The license had also prescribed 


the limit of stock, which the petitioner could store at one time. 


On 24.01.2011, the petitioner made an application for 


increasing the limit of stock. When it was not considered, the 


petitioner approached this Court, by way of filing WPMS 


No.2304 of 2011, Sanjay Kumar Bansal Vs. State of 


Uttarakhand and Another (“the first petition”). In the first 


petition, the respondent no.1 was directed to take decision on 


the report made by the Collector to increase the stock of 


weapons as well as cartridges of the petitioner’s license within 


stipulated time. It was so increased by Government Order 


dated 22.05.2012.  


 


4.  Subsequently, again, the limit of stock was 


reduced on 22.05.2015. The reduction was  challenged by the 


petitioner by way of filing Writ Petition No.1274 of 2015, 


Sanjay Kumar Bansal Vs. State of Uttarakhand and Another 


(“the second petition”). It was decided by this Court on 


03.06.2015. The order dated 22.05.2015 was set aside and 


the respondent-authorities were given liberty to issue 


showcause notice to the petitioner and to pass fresh order, 


after hearing the petitioner.  


 


5.  The petitioner was heard thereafter. But again, 


by order dated 30.10.2015, the order reducing the stock has 
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been confirmed. This order dated 30.10.2015 has further 


been challenged by the petitioner in WPMS No.316 of 2015, 


Sanjay Kumar Bansal Vs. State of Uttarakhand and Another 


(“the third petition”). The third petition was decided on 


22.12.2015. The Court directed the petitioner to move a fresh 


representation with further directions to the respondent no.1 


to reconsider and decide the same by a speaking reasoned 


order. Post order dated 22.12.2015, passed by this Court in 


the third petition, the impugned order dated 28.01.2016 has 


been passed, which is impugned herein.  


 


6.  It is the case of the petitioner that after 


increasing the stock, the respondent–authorities had no 


occasion to decreased the stock. The basis for reduction is not 


lawful because Government Order of 1974 issued by the State 


of Uttar Pradesh has no application in the State of 


Uttarakhand.   


 


7.  The respondents/State have filed their counter 


affidavit. It is the case of the respondents/State that the 


“Government Order No. 2828 R/Aa.-5-295/71 dated 


08.05.1986 prescribing the limit under Performa 11/12 to 


the Arm Vendor is applicable in the State of Uttarakhand, 


under which the limit has been prescribed for the Arms 


Dealer. The said Government Order mentioned that Arm 


Dealers to whom permission has been granted to stock 
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the arms/cartridges more than the prescribed limit in the 


year 1974 under Performa 11/12, they would maintain 


the stock of arm cartridges upto the prescribed limit duly 


and no permission granted for stocking the excess limit of 


arms/cartridges.” 


 


8.  Learned counsel for the petitioner would submit 


that the petitioner is a licensed arms dealer; he has been 


granted license;  government had issued gun license to many 


more persons in the area; Government of India has prescribed 


the limit of cartridges, which a license holder may purchase 


at one time. He would raise the following points in his 


submission:- 


 (i) The petitioner has to purchase 


arms/ammunition from arms factory, for which 


a requisition is to be sent and the delivery is 


made approximately after a year.  


 (ii) If in between any demand is received for delivery 


of arms and ammunition, the petitioner has to 


procure such arms/ammunition from private 


parties outside the State. On the one hand, it 


causes loss to the State revenue, and on the 


other hand, it causes inconvenience to the 


petitioner as well as to the armed license 


holders.  
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 (iii) The Government Order of 1974 of the State of 


U.P. has no application in the State of 


Uttarakhand.  


 (iv) The limit of stock has to be proportional to the 


demand of the license holders.  


 (v) On 25.05.2012, when the stock limit was 


increased, at that time, the respondents/State 


had considered all the relevant materials 


available.  


 (vi) By limiting the stock of arms and ammunition, 


the respondents/State is infringing the Right to 


Trade and Practice, as enshrined under Article 


19(1)(g) of the Constitution of India.  


 


9.  On the other hand, learned State Counsel would 


submit that limiting the stock of arms and ammunition is a 


policy matter. He would also submit that the Government 


Order of 1974 on the subject is still applicable in the State of 


Uttarakhand The State of Uttarakhand has neither rescinded 


it nor had issued any Government Order varying or modifying 


it; the Government Order of the year 1986 of the State of U.P, 


which is applicable, on this subject, prescribes that the limit 


of the stock would be such, as is given in the Government 


Order of 1974.  
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10.  It is purely a policy matter. An administrative 


decision has been taken by the State of Uttarakhand to limit 


the stock of arms and ammunition with the arms dealer. It is 


true that on 25.05.2012, on one of the representations made 


by the petitioner on 24.01.2011, the limit of the stock qua the 


petitioner had been increased. But, subsequently, it has been 


recalled and reduced further. On subsequent representations 


and orders passed by the respondent authorities, it is 


categorically stated that post increase of the stock limit of the 


petitioner, the request for such increase were received from 


many other arms dealers. Thereafter, the issue was re-


examined and the order for reduction in the limit of stock was 


passed.  


 


11.  It is true that Article 19 of the Constitution of 


India protects certain rights including right to practise any 


profession, or to carry on any occupation, trade or business. 


But, this Right, which is enshrined under Article 19 (1) (g) is 


subject to Article 19(6), which provides as follows:- 


  (6) Nothing in sub-clause (g) of the said clause shall 


affect the operation of any existing law in so far as it 


imposes, or prevent the State from making any law 


imposing, in the interests of the general public, 


reasonable restrictions on the exercise of the right 


conferred by the said sub-clause, and, in particular, 


nothing in the said sub-clause shall affect the operation 
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of any existing law in so far as it relates to, or prevent 


the State from making any law relating to,- 


               (i) the professional or technical qualifications 


necessary for practising any profession or 


carrying on any occupation, trade or business, 


or 


             (ii) the carrying on by the State, or by a corporation 


owned or controlled by the State, of any trade, 


business, industry or service, whether to the 


exclusion, complete or partial, of citizens or 


otherwise. 


12.  The Right under Article 19(1)(g) is not absolute. 


This clause may not affect the operation of any existing law, 


insofar as it imposes or prevents the State from making any 


law, in the interest of general public, a reasonable restriction 


on the exercise of the Rights conferred, etc.  


 


13.  The impugned Government Order dated 


28.01.2016 is quite elaborate. It deals with every question 


raised by the petitioner before the authorities concerned. In 


the impugned order, notice has been taken to the Government 


Order dated 08.05.1986, which, according to this Government 


Order, provides that the stock limit would be such, as is given 


in the Government Order of the year 1974.  


 


2023:UHC:7584







 8 


14.  The Government Order issued by the State of 


U.P. is definitely applicable in the State of Uttarakhand 


unless it is rescinded or modified. A statement has been given 


that this Government Order is still applicable. Nothing has 


been shown on behalf of the petitioner that there has been 


any modification on the decision of the Government Order.  


 


15.  The scope of judicial review is well settled. The 


Court, in such matters, is less concerned with the policy 


decision. What the Court may intervene or examine is the 


process of taking the decision.  


 


16.  Law, on this point, has been widely discussed in 


various judgments of the Hon’ble High Court. In the case of 


Gohil Visharaj Hanubhai and Others Vs. State of Gujarat and 


Others, (2017) 13 SCC 621, the Hon’ble Supreme Court has 


discussed the law on this subject. In fact, in Para 14, the 


Hon’ble Supreme Court has posed two questions, which are 


as hereunder:- 


  14. Two questions need to be examined: 


  14.1. (i) What are the principles which govern the 


jurisdiction of the courts which exercise the power of 


judicial review of administrative action in the context of a 


situation like the one presented by the facts of these 


appeals?; 


2023:UHC:7584







 9 


  14.2. (ii) Whether those legal principles are strictly 


followed by the respondents while taking the impugned 


decision? 


 


17.  Referring the judgment in the case of Associated 


Provincial Picture House Ltd. v. Wednesbury Corpn., (1948) 1 


KB 223 (CA) and Council of Civil Service Union Vs. Minister of 


the Civil Service, 1985 AC 374, in Para 16 and 17 of the 


judgment in the case Gohil Visharaj Hanubhai (supra), the 


Hon’ble Supreme Court observed as hereunder:- 


  “16. Lord Diplock in his celebrated opinion in  Council of 


Civil Service Unions v. Minister for the Civil Service, 


1985 AC 374 summarised the principles as follows: 


    “… Judicial review has I think developed to a 


stage today when without reiterating any analysis of 


the steps by which the development has come 


about, one can conveniently classify under three 


heads the grounds upon which administrative 


action is subject to control by judicial review. The 


first ground I would call “illegality”, the second 


“irrationality” and the third “procedural 


impropriety”. That is not to say that further 


development on a case-by-case basis may not in 


course of time add further grounds. I have in mind 


particularly the possible adoption in the future of 


the principle of “proportionality” which is recognised 


in the administrative law of several of our fellow 


members of the European Economic Community; 
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but to dispose of the instant case the three already 


well-established heads that I have mentioned will 


suffice. 


    By “illegality”, as a ground for judicial review, I 


mean that the decision-maker must understand 


correctly the law that regulates his decision-making 


power and must give effect to it. Whether he has or 


not is par excellence a justiciable question to be 


decided, in the event of dispute, by those persons, 


the Judges, by whom the judicial power of the State 


is exercisable. 


    By “irrationality” I mean what can by now be 


succinctly referred to as 


“Wednesbury unreasonableness (Associated 


Provincial Picture Houses Ltd. v. Wednesbury 


Corpn., (1948) 1 KB 223 (CA)). It applies to a 


decision which is so outrageous in its defiance of 


logic or of accepted moral standards that no sensible 


person who had applied his mind to the question to 


be decided could have arrived at it. Whether a 


decision falls within this category is a question that 


Judges by their training and experience should be 


well equipped to answer, or else there would be 


something badly wrong with our judicial system. To 


justify the court's exercise of this role, resort I think 


is today no longer needed to Viscount Radcliffe's 


ingenious explanation in  Edwards (Inspector of 


Taxes) v. Bairstow, 1956 AC 14 of irrationality as a 


ground for a court's reversal of a decision by 
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ascribing it to an inferred though unidentifiable 


mistake of law by the decision-maker. “Irrationality” 


by now can stand upon its own feet as an accepted 


ground on which a decision may be attacked by 


judicial review. 


    I have described the third head as “procedural 


impropriety” rather than failure to observe basic 


rules of natural justice or failure to act with 


procedural fairness towards the person who will be 


affected by the decision. This is because 


susceptibility to judicial review under this head 


covers also failure by an administrative tribunal to 


observe procedural rules that are expressly laid 


down in the legislative instrument by which its 


jurisdiction is conferred, even where such failure 


does not involve any denial of natural justice. But 


the instant case is not concerned with the 


proceedings of an administrative tribunal at all.” 


  It can be seen from the above extract, Lord Diplock 


identified three heads under which judicial review is 


undertaken i.e. illegality, irrationality and procedural 


impropriety. He also recognised the possibility of new 


heads such as “proportionality” being identified in 


future. He explained the concepts of the three already 


identified heads. He declared that the head “irrationality” 


is synonymous with “Wednesbury unreasonableness”. 


 


  “17. The principle laid down in  Council of Civil Service 


Unions v. Minister for the Civil Service, 1985 AC 374  
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has been quoted with approval by this Court in  Tata 


Cellular v. Union of India, (1994) 6 SCC 651, and  


Siemens Public Communication Networks (P) 


Ltd. v. Union of India, (2008) 16 SCC 215.” 


 


18.  Illegality, irrationality, procedural impropriety, 


and proportionality are the factors, which are to be tested 


against such decisions. In fact, the irrationality has been 


considered as synonymous with the Wednesbury 


unreasonableness.  


 


19.  It has not been the case of the petitioner that the 


decision to reduce the stock is illegal. It is the case of the 


petitioner that the policy decision is irrational, improper and 


unreasonable. It is being argued that for one gun license 


holder, 50 cartridges may be given. There are many gun 


licenses in the area. The petitioner has been purchasing arms 


and ammunition from outside the State. His tax and accounts 


reveal it. Therefore, to restrict the limit may not be termed to 


be reasonable, rational or proper.  


 


20.  This argument has less force for acceptance. It 


cannot be said that the Government Order is unreasonable, 


irrational or improper. A Government Order has been followed 


keeping in view the Policy of the Government of India with 


regard to arms that it should be within the restrictive domain.  
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21.  The issue dealing with arm licensing and stock 


storage is a sensitive issue, which, on the one hand, relates to 


law and order in the State. On the other hand, in a State like 


Uttarakhand, which has international borders, it may have 


national security aspects as well. This Court, in a writ 


jurisdiction, may not fix the limit of stock for arms and 


ammunition in such situation. Therefore, this Court is of the 


view that there is no reason to make any interference. 


Accordingly, the writ petition deserves to be dismissed.   
 


 


22.  The petition is dismissed. 


  
 


                    (Ravindra Maithani, J.)      
                28.07.2023 
Ravi Bisht 
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State of Uttarakhand and others    .… Respondents 
 
Present : 
 
Ms. Neeti Rana, Advocate, for the petitioners.  
Mr. C.S. Rawat, Chief Standing Counsel, for the State of Uttarakhand.  
 


JUDGMENT  
 
Hon’ble Sharad Kumar Sharma, J. 
 


  The forefathers of the Constitution of India, had 


basically structured the Constitution of India, with its prime 


objective to ensure welfare to the citizens of the country as 


covered under Article 5 of the Constitution of India, and that 


is why, the preamble of the Constitution, in its quite clear 


terms provides an equality in all spheres of life, including the 


services which falls to be a right envisaged under Part III of 


the Constitution of India, which no doubt is not an absolute 


right, but is to be strictly governed with in accordance with 


the Rules to be made applicable and as framed under proviso 


to Article 309 of the Constitution of India.  


 


2.  The Constitution of this country, it provides a 


basic concept of being a welfare State, and the concept of 


“welfare” referred to therein, would be in realms to the 


citizens of this country.  The citizens of this country, when 


they have a right envisaged and protected under the 


Constitution, whose interest is to be taken care of by the 


State, it entails and envisages an application of a welfare 


concept; as provided under Part IV of the Constitution of 
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India, and in that perspective, Article 38 of the Constitution 


of India, becomes a relevant aspect for consideration for the 


purposes of deciding the present Writ Petition.  


 


3.  The Part IV of the Constitution of the India, 


which provides for  Article 38, it reads as under :- 


“38. State to secure a social order for the 
promotion of welfare of the people - (1) The State shall 
strive to promote the welfare of the people by securing 
and protecting as effectively as it may a social order in 
which justice, social, economic and political, shall 
inform all the institutions of the national life. 


(2) The State shall, in particular, strive to 
minimize the inequalities in income, and endeavor to 
eliminate inequalities in status, facilities and 
opportunities, not only amongst individuals but also 
amongst groups of people residing in different areas or 
engaged in different vocations.” 


 


4.  In fact, the responsibility to ensure the welfare 


and promotion to the people of the State, has been vested to 


the State as defined under Article 12 of the Constitution of 


India.  With that basic analogy, a time has come, when a right 


of development of an individual too, has to be brought and be 


construed to be under Part III of the Constitution of India, as 


to be a right, which has to be vested with each and every 


citizen of this country. A right of development means not 


even the infrastructural right, but an individual right of 


development too, which has to be equally secured with the 


adequate scale and salary payable to an employee in 


accordance with Schedule 7 of the Constitution of India, 


which is in relation to the State subjects, as provided under 


Schedule 7, List-II, Entry 41.  It’s rather the State’s 


responsibility to ensure State Public Service. When the 



https://indiankanoon.org/doc/653327/

https://indiankanoon.org/doc/982915/
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Constitution uses the words “State Public Services”, it needs 


no specific reference, that the Public Services would herein 


denotes an appointment to be resorted to, in accordance with 


the Act or Rules framed under the Constitution, governing 


the field of appointment.    


 


5.  There are multi-fold exceptions, which have been 


adopted by the respondents, for the reasons best known to 


them, by not opening the avenues at an appropriate time to a 


qualified citizen in order to ensure him to participate in the 


process of selection, which has had to be opened to the public 


at large in view of Article 16 of the Constitution of India.  


 


6.  It is the because of that reason, that Article 16 


when it was envisaged to be enforced, it aimed at providing 


an equal opportunity to the citizens of the country, to extend 


his candidature and participate in the process of selection as 


against the public posts, which will be falling under Entry 41 


List-II of Schedule 7 of the Constitution of India.  


 


7.  If despite of availability of a sanctioned vacancy 


as against the sanctioned cadre strength, if the State and its 


instrumentality does not proceed to hold an appointment, it 


means that the State deprives a citizen to extend his 


candidature to be considered for appointment, on the date of 


his eligibility and to participate in the process of selection, 


which he could have otherwise availed, had the State being 


diligent enough, it has to advertise the post at the relevant 


point of time, when the vacancy occurs in the particular 


cadre.  
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8.  The State’s act of not advertising the vacancy at 


an appropriate time, and thereby holding the vacancy, by not 


enabling the general citizens to participate in the process of 


selection, it obviously has had to be in accordance with the 


Rules because it deprives one’s right secured by Article 16 of 


the Constitution of India.  The act of the State would be 


falling within the definition of “unfair labour practice” as it 


has been defined under the Industrial Disputes Act, where the 


State, despite of being conscious of the fact, that there exists 


a vacancy, but it deliberately prolongs the selection process 


or keeps selection at hold, their act of not undertaking the 


process of selection, would be arbitrary to Article 14 of the 


Constitution of India, to be read with Article 16. This is what 


has happened in the instant case.  


 


9.  As far as the Drivers working with the State are 


concerned, their services are governed by Uttarakhand 


Government Department Driver’s Services Rules, 2003, as 


notified to be made applicable by the Notification No. 


590/Karmic-2/2003-55(26) of 2002 dated 13th May, 2003, is 


concerned, it is has been dealt with hereunder.  


 


10.  It was a notification which was issued by the State 


Government, which laid down the modalities to be adopted 


for filling up the  vacancies, which occur as against the said 


cadre post by resorting to the process of selection, and 


particularly, the process of selection, as it has been 


contemplated under Part III, which provides for, that the 


process of selection as against the sanctioned cadre strength, 
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has had to be made by way of a direct recruitment, which 


though, under the Rule 8 protects the reservation to be 


granted as per the Reservation Rules, which are applicable 


from time to time.  Basically, it’s under the domain of Article 


14 to be read with Article 16 of the Constitution of India . 


 


11.  Meaning thereby, Rule 7 strictly mandates, that an 


induction into the services of the sanctioned cadre of Driver 


in the department, has had to be as per the Rules, by resorting 


to a process of selection by way of direct recruitment as per 


the procedure as contemplated under Part V of the Rules of 


2003.   


 


12.  It is no one’s case and including that of the 


respondents, that they had ever resorted to the process of 


direct recruitment, as per the process provided under Part V 


of the procedure for recruitment under the Rules of 2003.  


Since the State being at a “dominant position”, cannot take 


an advantage of its own dominant position by not resorting to 


the process of selection at an appropriate time, when the 


vacancy occurs.  If the said process is not resorted to, then 


most of the interested citizens, who are qualified to 


participate in the process of direct recruitment as per Rule 7, 


they would be deprived of their rights to be considered for 


appointment as envisaged under Article 16 of the 


Constitution of India.  This inaction on the part of the State to 


resort to the process of selection under Part-V, itself would 


smack malice and would be arbitrary in nature, and will 


amount to be unfair labour practice as it deprives the eligible 
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candidates to be considered for appointment within the 


criterion of eligibility.  


 


13.  The facts of the case at hand are, that the 


respondent State had sanctioned cadre strength of the Drivers 


as per the Rules 2003, and the petitioners were supposed to 


be considered for appointment under Chapter V of the Rules 


of 2003, which was not done, and rather the respondent State 


for the laudable reasons best known to them, they had 


proceeded to grant an ad hoc appointment to the petitioner as 


a driver.   There is a clear-cut distinction, that ad hocism has 


always been deprecated to be resorted to by the Hon’ble 


Apex Court judgments which has not to be resorted to as a 


matter of course.  Ad hocism was only permissible, when 


there was an inevitable circumstance, where the process of 


selection for the reason beyond the control of the State, could 


not be resorted to, which is not the case at hand.   The 


unhindered continuance of the ad hoc appointees for years 


together, and then regularizing their services at a later stage, 


would in itself be arbitrary because, the State being in a 


dominant position cannot take the advantage of the menace 


of  poverty and unemployment in the country, by giving ad 


hoc appointment initially and not giving the service benefits, 


which are otherwise attached to the office at a later stage, had 


the process of selection being resorted to under Part V of 


Rules of 2003.  


 


14.  Literally, the term “ad hoc” has been derived from 


a Latin word, which basically denotes as to be formed for a 


particular purpose. Similar was expression given with regard 
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to the term ad hoc in the Oxford Dictionary, that it is a 


concept provided for making an arrangement for doing a 


particular thing and for a particular purpose only. Meaning 


thereby, in a literal sense, ad hoc means, only to meet a 


particular contingency, may be an administrative or because 


of any other uncontrolled reasons.  


 


15.  The basic spirit of the term “ad hoc”, it means that 


after fulfilment of a purpose for which the appointment has 


been made, there has had to be discontinuance from service.  


But, if the ad hoc recruitment under the service jurisprudence 


is permitted to continue for decades together, it means that 


the need of the Department of the services to be rendered by 


the ad hoc appointee is perennial in nature, and it subsists in 


the Department.  


 


16.  This perennial feature of ad hoc appointment, as it 


happens to be in the instant case where for decades together, 


the petitioner has been permitted to work gives his nature of 


appointment to be a perennial in nature because, had it been 


for a particular purposes or an object to be achieved, it ought 


to have been discontinued within a reasonable period so that 


the petitioner or such other ad hoc appointees are able to 


venture out their other appointments according to their 


qualification.  


 


17.  The continuance of such ad hoc appointee has got 


a very adverse social bearing.  First of all, it acts as a source 


of corruption, where the employer takes an advantage of 


introducing persons into the services without a process of law 
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provided under the rules framed under Article 309 of the 


Constitution of India. But, it is after that it is more havocful 


because a person thus appointed with the passage of time, 


when they attain a certain age, they become disqualified to be 


considered for any other public appointment, and this 


particular aspect of permitting an ad hocism and continuing 


for decade together will be in violation of the basic cannons 


of equity, fair play and particularly the spirit envisaged under 


Article 14 to be read with Article 16 of the Constitution of 


India, and as observed by this Court, this conduct of an 


employer would be in violation of the basic spirit of the 


Constitution of India, of providing a job assurance to an 


employee to continue to serve the master, and simultaneously 


ensure a safety and security to the employee himself, as well 


as to dependants upon him, because sudden discontinuance of 


the ad hoc person from the services after taking their services 


for years together would be arbitrary and contrary to the very 


welfare concept of the Constitution.  


   


18.  As far as the petitioners, herein, are concerned, 


since they were qualified and the applications were invited 


for extension of their candidature for appointment, the 


petitioners did respond to the advertisement, and they were 


granted an ad hoc appointment by the State, in pursuance to a 


subordinate legislation, i.e. by the Government Order dated 


15th June, 2006, where a process of selection was supposed to 


be resorted to, as against the admitted sanctioned cadre of 


128 vacancies, which had occurred as a consequence of the 


reorganization of the cadre structure made by the Office 
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Memorandum No. 351/XXXII-2013 dated 10th September, 


2013.   


 


19.  As far as classification of the grades are 


concerned by the Office Memorandum of 10th September, 


2013, five grades were further classified and so far as the 


petitioners are concerned, their cadre was further sub-


classified into four categories, carrying a scale of Rs.1900/-.  


The same is extracted hereunder :- 


“Grade III with Grade Pay of Rs.2400/- on 


completion of 9 years of services. ” 


Grade II with Grade Pay of Rs.2800/- on 


completion of 15 years of services.  


Grade II with Grade Pay of Rs.4200/- on 


completion of 18 years of services.  


Special Category with Grade Pay of Rs.4600/- on 


completion of 20 years of services.” 


 


20.  What is important to remark is that, in the Office 


Memorandum No.426, when the aforesaid classification of 


the cadre of the Drivers was made as per the Rules of 2003, 


the justification would have been on part of the State, that 


they ought to have advertised the vacancies for direct 


recruitment, and would have considered the eligible 


candidates as against the sanctioned cadre strength to be duly 


appointed, but having not done so, and granting an 


appointment on ad hoc basis on the basis of the Office 


Memorandum issued from time to time, whereby, for 


example, eight incumbents, who were initially appointed on 


ad hoc basis, they were regularized by the Office 
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Memorandum of 11th February, 2015, as per the 


Regularization Rules 2013, and thereby another Office 


Memorandum of 14th August, 2015, six incumbents were 


regularized by the respondents under the same Rules.  


 


21.  If the Office Memorandum of regularization is 


taken into consideration as Annexure-2 to the Writ Petition, 


in its Clause I, there are certain conditions imposed for 


appointment / regularization of the petitioners’ services in the 


Scale of Rs.3050 – 4590/-, one being to the effect, that the 


said ad hoc appointment would continue till the regular 


selection is made, which admittedly has not been done till 


date.   


 


22.  Secondly, it had provided, that the appointment 


thus made, the persons who have been regularized, they 


would be entitled for all service benefits including the 


various allowances which are otherwise payable to the 


government employees as admissible in accordance with law.   


 


23.  The order of 26th August, 2004, in its Clause-V, 


has observed, that the appointment as made of the petitioners 


on ad hoc basis is absolutely temporary in nature, and it can 


be revoked at any point of time, without assigning any 


reason.  Though Clause-V will not come into play in the 


instant case for the reasons being that thereafter the services 


of the petitioners were regularized under the Rules of 2013, 


and accordingly a regularization order was passed on 11th 


January, 2015.   
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24.  The controversy stood germinated from this point 


of time, that what would be the status of grant of service 


benefits to those ad hoc employees, whose services have 


been regularized under the Rules of 2013.   In accordance 


with the order of regularization, the petitioners were granted 


appointment in a pay band of Rs.5,200-20,200 with a grade 


pay of 1,900/-, which they were already availing in pursuance 


to the order of regularization till the stage when the Writ 


Petition was preferred, for the following reliefs :- 
 


“i) issue a writ order or direction in the nature of 
mandamus commanding the respondents to grant the 
benefit of promotional pay scale to the petitioners by 
computing the period, which the petitioners have 
rendered on their post in ad hoc capacity.  


ii) issue any other writ order or directions, which 
this Hon’ble Court may deem fit and proper in the 
circumstances of the case.  


iii) award the cost of the writ petition in favour of 
the petitioners.” 


 


25.  The grievance of the petitioners in the Writ 


Petitioner is to the effect, that when the respondent have 


regularized their services, the benefit of promotional pay 


scale is to be given to the petitioners, after computing the 


period, which they have rendered with the respondent, when 


they were initially inducted in an ad hoc capacity.  


 


26.  The same is being denied by the State, and 


particularly by the Chief Standing Counsel, for the purposes 


of substantiating his arguments, that no benefit could be 


granted to the petitioners for the period from where they were 


appointed on ad hoc basis till the time they were regularized 


by the State. He supports his contention from the judgment as 
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reported in JT 2001 (5) SC 331, State of Punjab and others 


Vs. Ishar Singh and others.  The Hon’ble Apex Court in the 


said case was dealing with the impact of Articles 14 and 16, 


with regard to the payment of revised pay scale for ad hoc 


services, and dealing with an aspect with regard to whether it 


is to be counted for fixing the revised scale and seniority. It 


has observed that the ad hoc services cannot be counted.   


 


27.  The said argument about the inclusion of the ad 


hoc services, has not to be counted for the grant of service 


benefits.  In fact, the Hon’ble Apex Court at that relevant 


point of time in the said case was dealing with the 


appointments, which were made under the State Services by 


the Rules as framed and made applicable to the employees 


belonging to the Haryana Veterinary Department. If we see 


the reason, which has been given therein, particularly as 


referred to in para 2, the logic which has been adopted and 


applied by the Hon’ble Apex Court is, that since the ad hoc 


appointment therein the said case was not made without 


following the procedure laid down under the Recruitment 


Rules, and if the services were subsequently regularized, the 


initial appointment made of the employees on ad hoc basis 


that cannot be treated as to be a substantive appointment for 


extension of their service benefits.  


 


28.  With all profound reverence at my command, I 


beg to disagree with the view taken by the Hon’ble Apex 


Court, and the reasons being that the Hon’ble Apex Court in 


the matters of State of Punjab & Ors. Vs. Ishar Singh & 


Ors. was dealing with an issue, where the ad hoc 
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appointment was made without resorting to the due process 


of appointment, as it was provided in the Recruitment Rules. 


As far as this court is concerned, I am of the view, that an 


employer cannot take an advantage of his dominant position 


by taking an advantage of the unemployment problem in the 


country, by not resorting to the recruitment process within a 


specified time frame and then appointing persons on an ad 


hoc basis, and that too in the instant case, which happens to 


be after the issuance of the advertisement. The respondent at 


the subsequent stage, cannot revert back and take an 


advantage of their own mistake of delaying the recruitment 


process, taking services on ad hoc basis of a qualified person, 


without resorting to the process of selection, and then 


depriving them of regular service benefit. It would be 


arbitrary and contrary to the very welfare concept of the 


Constitution, because the employer cannot take an advantage 


of not resorting to the process of selection, and once the ad 


hoc appointment is made, it goes without saying, that it is 


made as against the sanctioned cadre strength, and in that 


eventuality, if a person is permitted to be continued for his 


official period and later on his services are regularised, in that 


eventuality, the period of ad hoc appointment till the date of 


its regularisation, which  always depends on the wisdom of 


the employer State, the State cannot be placed at an 


advantageous position by taking equal work from the 


employees thus appointed on ad hoc basis as against the 


cadre post and by not paying them their entire service 


benefits which they would otherwise have been entitled to 


receive. The act of regularisation is not depending upon the 


wisdom and fancies of the employers. If the act delays the 
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said process and continues them for a considerable long 


tenure on an ad hoc basis, by paying them the basic pay and 


without paying them at a higher scale, which they are entitled 


to receive, this in itself, will be contrary to the Constitutional 


mandate, and would amount to arbitrariness on the part of the 


State which would be in violation of Articles 14 and 16 of the 


Constitution of India, as well as in contravention to the very 


Constitutional mandate as provided under Article 38 of the 


Constitution of India, because the State owes the 


responsibility for the promotion of welfare of the people. 


They too, are entitled for the right of development by 


remunerating them  equally as in comparison to a regular 


employee. Once, it is not in dispute that the ad hoc employee 


has been working and discharging the similar duties as that of 


a regular employee, their interest ought to have been 


protected under Article 39(1)(d) to be read with Article 14 of 


the Constitution of India. 


 


29.      Since the basic concept of the state is of being 


selective in extension of benefit which is based upon the 


political access of an employee, in itself smacks malice. 


There are various instances which could be quoted, but this 


Court is deliberately refraining it, as to how the statutory 


services are regulated by the Rules framed under Article 309 


is being played as a magic wand of the politicians by granting 


appointment and service benefits to the employee, according 


to their choice and wisdom, thereby depriving them of their 


valuable statutory rights as per Article 39 (1) (d) to be read 


with Article 14 of the Constitution. 
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30.  The aforesaid ideology about the foundational 


background of the Constitution of India, with regard to the 


concept of welfare State was considered by the Hon’ble Apex 


Court in a judgment as reported in (2014) 2 SCC 114, State 


of Jharkhand and another Vs. Harihar Yadav and others, 


wherein, primarily the Hon’ble Apex Court has observed 


that, that  a man is not to be deprived of the basic assured 


framework of the livelihood except in accordance with law, 


and if that deprivation is caused on account of any intended 


act of the State and its machinery, it would amount to be a 


breach of assurance extended by the Constitution to the 


citizen of the country, to avail a fundamental and 


constitutional right and to achieve the goal of social and 


economic justice, to ensure a right of development by 


providing sufficient assured means of subsistence, payable 


equivalent to others.   


 


31.  The basic ideology behind it was, that any act of 


the State machinery is not to be adopted in such a manner, 


that it makes the Constitution and its spirit as to be an 


illusionary philosophy, and the approach of the Court has 


also been secured to be with the objective to attain the 


constitutional philosophy in order to meet the objectives as 


protected by the Directive Principles of the State Policy, 


which happens to be an integral part of the Constitution. 


 


32.  The Constitution has provided, that State has to 


ensure and secure to all workers not only their physical 


subsistence but also a survival wages and conditions of work 


for ensuring decent standard of life and full enjoyment of 
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leisure and the protections provided under the law. The 


Directive Principles of the State Policy being conducive to 


the general interest of the nation as a whole, they aim at to 


ensure a dignity and legitimate expectancy of a worker 


working in an organization  of the State, which contributes in 


the progress of the nation’s economy and prosperity.  


 


33.  The aforesaid concept of a social welfare and 


ensuring a right of development to provide a security to the 


services is basically a living concept of a revolutionary 


society in order to save a rule of justice.  The aforesaid 


principles have been provided in paragraphs  10, 11, 14 and 


15 of the said judgment of Harihar Yadav (Supra), which are 


extracted hereunder :- 


“10. In State of Mysore v. Workers of Gold Mines 
the Court observed thus: (AIR p. 928, para 10) 


“10. … The concept of social and economic 
justice is a living concept of revolutionary import; 
it gives sustenance to the rule of law and meaning 
and significance to the ideal of a welfare State.” 


11. In Y.A. Mamarde v. Authority under the 
Minimum Wages Act the Court observed that: 
(SCC p. 110) 


“… Under our present Constitution the 
State is now expressly directed to endeavour 
to secure to all workers (whether 
agricultural, industrial or otherwise) not only 
bare physical subsistence but a living wage 
and conditions of work ensuring a decent 
standard of life and full enjoyment of 
leisure. This directive principle of State 
policy being conducive to the general 
interest of the nation as a whole, merely lays 
down the foundation for appropriate social 
structure in which the labour will find its 
place of dignity, legitimately due to it in lieu 
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of its contribution to the progress of national 
economic prosperity.” 


14. In Harjinder Singh v. Punjab State 
Warehousing Corpn. Singhvi, J. opined thus: 
(SCC p. 210, para 31) 


“31. It needs no emphasis that if a man is 
deprived of his livelihood, he is deprived of all his 
fundamental and constitutional rights and for him 
the goal of social and economic justice, equality 
of status and of opportunity, the freedoms 
enshrined in the Constitution remain illusory. 
Therefore, the approach of the courts must be 
compatible with the constitutional philosophy of 
which the directive principles of State policy 
constitute an integral part and justice due to the 
workman should not be denied by entertaining the 
specious and untenable grounds put forward by 
the employer—public or private.” 


15. We have referred to the aforesaid 
authorities to highlight the concept of social 
justice, dignity of living and the role of the 
judiciary. The court is bound to respond within 
the constitutional framework. In this context, the 
Preamble of the Constitution becomes extremely 
significant. The Preamble uses the words “social 
justice” while speaking of “Justice—social, 
economic and political”. Thus, social facet and the 
economic aspect are the ideal goal of the welfare 
State. The Constitution casts a responsibility on 
the State to sustain social and economic security, 
for the Preamble is the floodlight illuminating the 
path to be persuaded by the State to set up a 
sovereign, socialist, secular, democratic republic. 
(See D.S. Nakara.)” 
  


34.  In fact, the basic background principle of the 


judgment of Harihar Yadav (Supra), which envisaged to 


provide social justice, has also simultaneously casted a 


responsibility on the Courts to ensure, that the basic 


framework of the Preamble of the Constitution is being 


safeguarded by its strict implications to be made in the field 
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of service jurisprudence, in order to protect a right envisaged 


to the workman, which would be one of the prime goals of 


the judiciary to be attained.  


 


35.  In another judgment as reported in (2010) 3 SCC 


192,  Harjinder Singh Vs. Punjab State Warehousing 


Corporation, though it was a controversy, which was 


emanating from an industrial dispute, where challenge has 


been given to the award rendered by the Labour Court, which 


was ultimately considered by the High Court in a Writ 


Petition, as  against the act of retrenchment of the appellant, 


therein, and such 21  other workmen who were working with 


the respondent, i.e., Punjab State Warehousing Corporation.  


The Hon’ble Apex Court has laid down, that the concept of 


social and economic justice is a living concept, and has a 


revolutionary philosophy behind it. It gives substance to the 


Rules of Law, meaning and significance to the idea of the 


welfare State.  


 


36.  The Court has observed that the High Courts, 


while exercising its powers under Articles 226 and 227 of the 


Constitution of India, in the matters like the one relating to 


the public employment, are duty bound to keep in mind, that 


the legislative instruments or service laws, are social welfare 


legislations, and they are required to be interpreted keeping 


in view the goals set out by the Preamble of the Constitution, 


and the provisions contained under Part-IV thereof in 


general, and particularly in the light of Article 38 of the 


Constitution of India.  The said assurance envisaged by the 


Constitution, was to provide welfare of the people ensuring 







 19 


equity between man and woman and all segments of society 


and equal distribution of the material resources of the 


community to the community in order to subserve the 


common good and to ensure a common development of a 


common person.    


 


37.  The very fact that a person is permitted to 


continue for a sufficiently long time, which may be on ad hoc 


basis, and his services are later on discontinued for no logical 


reasons, or when the other service benefits are not extended, 


that in itself would amount to a deprivation to the service 


benefits ensured under the Rules framed under the proviso to 


Article 309 of the Constitution of India, and basic concept of 


Articles 14 to be read with Article 31 (1) (d) of the 


Constitution of India.  


 


38.  As far as one of the judgments of Y.A. Mamarde 


V. Authority under the Minimum Wages Act, (1972) 2 


SCC 108, is concerned, which was dealing with the aspect of 


payment of minimum wages, it has dealt with therein, that 


the responsibility of improving the general economical 


condition of the society, as some of its least favoured 


members, who appear to be in suppression of their statutory 


rights, the old absolute principles of contractual appointment 


in the doctrine of laissez faire under the new principles of 


social welfare, the common good is required to be secured.  


This principle was advocated by a liberal, economic and 


civilized country, where the constitutional measures were to 


be modulated in a manner to ensure the development of the 


workman.  The said aspect was dealt with in paragraphs 22 
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and 23 of the judgment of Harjinder Singh (supra), which 


are extracted hereunder :- 


“22. In Y.A. Mamarde v. Authority under the 
Minimum Wages Act, this Court, while interpreting the 
provisions of the Minimum Wages Act, 1948, observed: 
(SCC pp. 109-10) 


“The anxiety on the part of the society for improving 
the general economic condition of some of its less 
favoured members appears to be in supersession of the 
old principle of absolute freedom of contract and the 
doctrine of laissez faire and in recognition of the new 
principles of social welfare and common good. Prior to 
our Constitution this principle was advocated by the 
movement for liberal employment in civilised countries 
and the Act which is a pre-Constitution measure was 
the offspring of that movement. Under our present 
Constitution the State is now expressly directed to 
endeavour to secure to all workers (whether 
agricultural, industrial or otherwise) not only bare 
physical subsistence but a living wage and conditions of 
work ensuring a decent standard of life and full 
enjoyment of leisure. This directive principle of State 
policy being conducive to the general interest of the 
nation as a whole, merely lays down the foundation for 
appropriate social structure in which the labour will 
find its place of dignity, legitimately due to it in lieu of 
its contribution to the progress of national economic 
prosperity.” 


 
23.  The preamble and various articles contained in 


Part IV of the Constitution promote social justice so 
that life of every individual becomes meaningful and he 
is able to live with human dignity. The concept of 
social justice engrafted in the Constitution consists of 
diverse principles essentially for the orderly growth and 
development of personality of every citizen. Social 
justice is thus an integral part of justice in the generic 
sense. Justice is the genus, of which social justice is one 
of its species. Social justice is a dynamic devise to 
mitigate the sufferings of the poor, weak, dalits, tribals 
and deprived sections of the society and to elevate them 
to the level of equality to live a life with dignity of 
person. In other words, the aim of social justice is to 
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attain substantial degree of social, economic and 
political equality, which is the legitimate expectation of 
every section of the society.”  


 
39.  The Hon’ble Apex Court in a judgment as 


reported in (1995) 5 SCC 482, LIC of India and another 


Vs. Consumer Education & Research Centre and others, 


in its very short expression, which has been given therein, 


has provided that, it’s rather the Court and the employer, who 


have to ensure the social justice and to devise the conditions 


of service, working conditions in the manner to ensure life to 


be meaningful and liveable for a human being with dignity.  


It is rather State’s obligation to provide workman with the 


facility to reach the minimum standards of health, economic 


security and civilized living.  The said principles laid down 


by this law requires the Court to ensure that the workmen are 


not exploited for not being guilty of any personal offence, 


and particularly when such an act is an employer, they may 


be permitted to be continued for a sufficient long time, and 


cannot be deprived of what they are otherwise legally entitled 


to under law.    The adoption of a device by the employer to 


deprive an assured right under the law to the workman, who 


is not at all held to be engaged in any act of misconduct, 


cannot be deprived of  what is legally due to him and that too 


in the instant case when the services admittedly of the 


workman stood regularized under the Uttarakhand 


Regularization Rules of 2013.  


 


40.  Thus, this Court is of the view, that a statute has 


to be interpreted in a manner to ensure a complete, equitable 


and a balanced social welfare benefit and, in such a way, to 
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further achieve the goal and not to frustrate the constitutional 


mandate of welfare concept, and as per the said analogy, the 


court should make an effort to achieve the goal of providing 


social benefits of a healthy social living of the workman 


particularly working in the Government Organizations, which 


is deeply imbedded in  in the constitutional ethos of this 


country. The relevant para 43 of the judgment of Harjinder 


Singh (Supra) is extracted hereunder :- 


“43. In view of such clear enunciation of the legal 
principles, I am in clear agreement with Brother 
Singhvi, J. that this Court has a duty to interpret statutes 
with social welfare benefits in such a way as to further 
the statutory goal and not to frustrate it. In doing so this 
Court should make an effort to protect the rights of the 
weaker sections of the society in view of the clear 
constitutional mandate discussed above. Thus, social 
justice, the very signature tune of our Constitution and 
being deeply embedded in our constitutional ethos in a 
way is the arch of the Constitution which ensures rights 
of the common man to be interpreted in a meaningful 
way so that life can be lived with human dignity.” 


   


41.  Almost a similar concept has been dealt with way 


back in (1979) 2 SCC 274, in the matter of Sant Ram Vs. 


Rajinder Lal and others, where His Lordship Justice V.R. 


Krishna Iyer, while deliberating about the issue of the 


welfare concept of the Indian Constitution, though that case 


related to the act of eviction from the mini shops of the 


persons belonging to the lower strata, has dealt with as to 


what has be remembered is that the state agency, while 


drafting the law, particularly which, at that relevant point of 


time was made applicable to the third world country, has 


provided that the statutory construction in the law is to 


provide service of life, and the same cannot be divorced from 
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an ecological social setting of ensuring a perfect living to a 


citizen of the country.    


 


42.  The said philosophy would apply in the instant 


case, where continuance for a long time into the service, has 


had to be backed up with an assurance to an employee, that 


he would be ensured with a continuance of service and the 


service benefits accruing under the Rules.   


 


43.  Almost a similar concept was dealt with by the 


Hon’ble Apex Court in (1972)  2 SCC 108, in the matter of 


Y. A. Mamarde and nine others and Ghanshyam and 


eight others Vs. Authority under the Minimum Wages 


Act (Small Causes Court) Nagpur and another, in which 


in  para 13, the Court has dealt with, as to what impact it 


would have, when the person who is working and 


discharging duties of a similar nature with an employer, is 


deprived of his regular wages, which he would be otherwise 


legally entitled to receive for the same nature of services 


rendered by him because, in order to protect the heartburning 


amongst the employees, if the conditions of appointment, 


conditions of service, nature of work, and the quantum of 


work are same, the employer should not discriminate 


between the employees from extension of the benefits, which 


otherwise have been made applicable to the regular 


employees.  


 


44.  The Hon’ble Apex Court in recently in a 


judgment as reported in (2015) 5 SCC 813, Lala Ram 


(Dead) by Legal Representative and others Vs. Union of 
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India and another, was dealing with an issue, as to what the 


concepts of welfare State and a larger public interest, would 


be which was being considered in the light of role of 


protection and promotion of economical social justice for the 


purposes of ensuring the well-being of the citizen for equal 


distribution of wealth, equal opportunities and equal 


responsibilities for all those, who are unable to avail these 


themselves.  It provided for the minimal provisions of a 


decent life, it refers to the greatest good of greatest number 


and the benefit of all, the happiness to the workman working 


in a State Agency. The aforesaid principle of the welfare 


concept was dealt with by the Hon’ble Apex Court in para 9 


of the said judgment, wherein, it has widely dealt with that by 


providing an equal service benefit by ensuring the grant of 


service benefits as equally granted to the other government 


employees of the same strata, the weaker sections should not 


be deprived of their rights, which would be in contravention 


of the provisions contained under Article 38 of the 


Constitution of India.  The relevant para 9 is extracted 


hereunder :- 


“9. A welfare State denotes a concept of 
Government, in which the State plays a key role in the 
protection and promotion of the economic and social 
well being of all of its citizens, which may include 
equitable distribution of wealth and equal opportunities 
and public responsibilities for all those, who are unable 
to avail for themselves, minimal provisions for a decent 
life. It refers to “greatest good of greatest number and 
the benefit of all and the happiness of all”. It is 
important that public weal be the commitment of the 
State, where the State is a welfare State. A welfare State 
is under an obligation to prepare plans and devise 
beneficial schemes for the good of the common people. 
Thus, the fundamental feature of a welfare State is 
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social insurance. Anti-poverty programmes and a 
system of personal taxation are examples of certain 
aspects of a welfare State. A welfare State provides 
State-sponsored aid for individuals from the cradle to 
the grave. However, a welfare State faces basic 
problems as regards what should be the desirable level 
of provision of such welfare services by the State, for 
the reason that equitable provision of resources to 
finance services over and above the contributions of 
direct beneficiaries would cause difficulties. A welfare 
State is one, which seeks to ensure maximum happiness 
of maximum number of people living within its 
territory. A welfare State must attempt to provide all 
facilities for decent living, particularly to the poor, the 
weak, the old and the disabled i.e. to all those, who 
admittedly belong to the weaker sections of society. 
Articles 38 and 39 of the Constitution of India provide 
that the State must strive to promote the welfare of the 
people of the State by protecting all their economic, 
social and political rights. These rights may cover, 
means of livelihood, health and the general well-being 
of all sections of people in society, specially those of 
the young, the old, the women and the relatively weaker 
sections of the society. These groups generally require 
special protection measures in almost every set up. The 
happiness of the people is the ultimate aim of a welfare 
State, and a welfare State would not qualify as one, 
unless it strives to achieve the same. (See also 
Dantuluri Ram Raju v. State of A.P., N. Nagendra Rao 
& Co. v. State of A.P. and N.D. Jayal v. Union of 
India.)” 


 


45.  Recently, the Hon’ble Apex Court while it was 


dealing with the matter pertaining to Labour Law and Unfair 


Labour Practice, which has been taken as to be the basic 


philosophy for deciding the instant Writ Petition, and  has 


dealt with as to what would the unfair labour practice mean 


under the pretext of regularization and entitlement of parity 


of service benefits to those employees, who have been 


regularized and who have worked for decades together and 
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assurance to them for the grant of benefit  as paid to the 


similar employees.  The said aspect was dealt with in (2020)  


17 SCC 393, Pandurang Sitaram jadhav and others Vs. 


Stat of Maharashtra and another,  and the Hon’ble Apex 


Court in paragraphs 9 and 10, has observed that it is the 


State’s responsibility, that when an employee is permitted to 


be continued for a sufficiently long time and his services 


have already been regularized and he is working and 


discharging duties equivalent to that of a permanent 


employee, he will not be deprived of the benefit merely on 


the pretext of the judgment of Umadevi.  The relevant 


paragraphs 8 and 9 are extracted hereunder :- 


“8. We may also notice the gravamen of the 
reasoning of the Division Bench is the judgment of this 
Court in State of Karnataka v. Umadevi (3). However, 
the ratio of that judgment has to be understood in its 
perspective. The directions issued4 by the High Court 
under Article 226 of the Constitution of India for 
absorption, regularisation of permanent continued status 
in the absence of recruitment was frowned upon as the 
recruitment was not in terms of the constitutional 
scheme. Thus, if an employee is continuing under the 
cover of an interim order granted by this Court it would 
not entitle any right of absorption to make the service 
permanent. 


9. The aforesaid aspect and the judgments stand 
further clarified and elucidated in Maharashtra SRTC v. 
Casteribe Rajya Parivahan Karmchari Sanghatana. 
The said judgment of this Court deals with a State Act 
and opined that the powers of the Industrial and Labour 
Court are wide which concludes the issue of according 
permanent employment affected by the unfair labour 
practice. Such power was not to be affected by 
Umadevi (3) case as that was a case limited to the scope 
of powers being exercised under Articles 32 and 226 of 
the Constitution of India for regularisation and matter 
of public importance. Thus, the power to take 
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affirmative action under Section 30(1)(b) remained 
intact. Section 30(1)(b) is extracted hereunder: 


“30. Powers of Industrial and Labour 
Courts.—(1) Where a court decides that any 
person named in the complaint has engaged in, or 
is engaging in, any unfair labour practice, it may 
in its order— 


(a)*** 
(b) direct all such persons to cease and desist 


from such unfair labour practice, and take such 
affirmative action (including payment of 
reasonable compensation to the employee or 
employees affected by the unfair labour practice, 
or reinstatement of the employee or employees 
with or without back wages, or the payment of 
reasonable compensation), as may in the opinion 
of the Court be necessary to effectuate the policy 
of the Act;”” 


 


46.      Apart from it, the Hon’ble Apex Court, yet in another 


judgment, as reported in 2010 SCC OnLine SC 116 


Harjinder Singh Vs. State of  Punjab Warehousing 


Corporation, has almost dealt with a similar philosophy in 


para 21 of the said judgement, wherein, the Hon’ble Apex 


Court has observed, that while exercising jurisdiction by the 


Court under Article 226 of the Constitution of India, the 


Court is duty bound to take into consideration, the legislative 


instruments, particularly, the social welfare legislation in the 


context of the social welfare of the citizens of the country, 


and the same are required to be interpreted keeping in view 


the goal set up in the Preamble of the Constitution and the 


provisions as contained under Part IV thereof, in general, and 


particularly in the context of para 38 and 39 of the 


Constitution. The relevant paragraph is extracted hereunder :- 


“21. Before concluding, we consider it necessary 
to observe that while exercising jurisdiction under 
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Articles 226 and/or 227 of the Constitution in matters 
like the present one, the High Courts are duty bound to 
keep in mind that the Industrial Disputes Act and other 
similar legislative instruments are social welfare 
legislations and the same are required to be interpreted 
keeping in view the goals set out in the preamble of the 
Constitution and the provisions contained in Part IV 
thereof in general and Articles 38, 39(a) to (e), 43 and 
43A in particular, which mandate that the State should 
secure a social order for the promotion of welfare of 
the people, ensure equality between men and women 
and equitable distribution of material resources of the 
community to sub-serve the common good and also 
ensure that the workers get their dues. More than 41 
years ago, Gajendragadkar, J, opined that : 


"10. ....the concept of social and economic 
justice is a living concept of revolutionary import; 
it gives sustenance to the rule of law and meaning 
and significance to the ideal of welfare State.” 


(State of Mysore Vs. Workers of Gold Mines, 
AIR p.928, para10)” 


 


47.  Thus, the writ petition is allowed and a writ of 


mandamus is issued to the respondent to grant the benefit of 


promotional pay scale to the petitioners by determining the 


entire period of service as rendered by them, from the date of 


their ad hoc appointment till their services have been 


regularised, and pay them the arrears, too, within a period of 


two months from the date of receipt of certified copy of this 


order. 


 


48.     After the conclusion of the judgment, the learned Chief 


Standing Counsel for the State submits that the effect of the 


Regularisation Rule 2013, since has been kept in abeyance by 


the Division Bench, the matter may be deferred to be argued. 


This argument is not acceptable for the reasons being, that 


the State by their own conduct, have regularised the services 
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of the petitioners under the Rules of 2013 itself. Now they 


cannot take the summersaulted argument, that the effect of 


the stay by the Division Bench would be in deprivation of the 


right to the petitioners.  


 


    (Sharad Kumar Sharma, J.) 
                                                   10.07.2023 
Shiv 
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Hon’ble Ravindra Maithani, J. (Oral) 
 


  Since common question of facts and law are 


involved in all these petitions, they are being decided by 


this common judgment. 


2.  The challenge in all these petitions is made to 


the Press Communiqué issued by the respondent no.4, 


Uttarakhand Subordinate Service Selection Commission 


(“the Commission”), by which, the graduate level 
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examination conducted on 04/05.12.2021 by the 


Commission has been cancelled and a decision has been 


taken to re-conduct the examination. 


FACTS 


3.  Facts in brief are as follows:- 


The Commission published an advertisement on 


06.11.2020 for selection on various posts under Graduate 


Level Examination. The petitioners responded to the 


advertisement. The examination was conducted on 


04/05.12.2021. Its result was declared on 07.04.2022. All 


the petitioners find place in the provisional merit list. The 


Commission did not recommend the names of the 


petitioners for appointment. Therefore, some of the 


candidates did file a Writ Petition (S/S) No. 1304 of 2022, 


Ankur Kumar and another Vs. State of Uttarakhand and 


others (“the first petition”), which was decided on 


18.07.2022. On that date, on behalf of the Commission, it 


was submitted that a large number of complaints had been 


received, regarding irregularities in the selection process, 


particularly, the examination held on 04.12.2021. 


Therefore, an inquiry was constituted. In view of it, the 


Court on 18.07.2022, disposed of the first petition with the 


direction that the inquiry may be concluded as early as 


possible. In the meanwhile, an FIR No. 289 of 2022, under 
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Section 420 IPC, Police Station Raipur, District Dehradun 


was lodged with the allegations that the Commission had 


received complaints alongwith screen shots of WhatsApp 


messages wherein answers to certain questions were 


discussed. 


4.  The Secretary of the Commission also made a 


communication to the Secretary, Personnel and Vigilance 


for considering the prospect of cancellation of examination 


and conducting it afresh, in view of the role of RMS Techno 


Solution, who was entrusted with the task of printing of 


question papers. Subsequently, the Commission cancelled 


the examination conducted on 4/5.12.2021. It is the case 


of the petitioners that the decision of the Commission in 


cancelling the result and entire examination conducted on 


04/05.12.2021 is wholly arbitrary and erroneous, when 


selection process was at the verge of its completion. 


5.  The respondent no.4, Commission did file its 


counter affidavit. It is the case of the respondent no.4, the 


Commission that several complaints were received with 


regard to the irregularities committed in the written 


examination, as also paper leak and mass cheating; an 


inquiry was conducted  and prima facie, the Commission 


found substance in the complaints. Therefore, the Special 


Task Force (“the STF”) was requested to conduct an 
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inquiry and FIR an was also lodged. It is further the case of 


the Commission that after investigation, it was found that 


RMS Techno Solution was involved in the irregularities and 


misconduct. Initially, the STF report suggested that 114 


persons were directly involved in such leakage of question 


papers. Therefore, the Commission considering the future 


and quality of examination; debarred RMS Techno 


Solution, so that such irregularities do not recur. It is the 


case of the Commission that the decision to cancel the 


examination is based on the material available with the 


Commission. 


6.  The State, despite an opportunity did not file its 


counter affidavit. In fact, on 03.07.2023, when questioned, 


it was responded that the concerned authorities are not 


responding to the learned State counsel. This Court in its 


order dated 03.07.2023 noted this submission as made on 


behalf of the State, as hereunder:- 


“These matters were heard on 15.06.2023. On 


that day, the respondent nos. 1, 2 & 3, who are State 


Authorities were directed to file the counter affidavit. It 


has not been filed. 


Learned counsel appearing for the State would 


submit that information was sent, but no reply has been 


received as yet. 


This is a very serious issue. An examination 


conducted by the Commission has been cancelled on the 


ground of use of unfair means. It has been the case that 
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an FIR was lodged and various persons have been 


arrested. 


Does not the State owe some responsibility in this 


matter? Should not the State assist in this matter? 


The attitude of the officer of the State cannot be 


appreciated.” 


 


7.  The Court proceeded to hear the matter further, 


in view of the fact that re-examination is scheduled to be 


held on 09.07.2023. 


8.  Heard learned counsel for the parties and 


perused the record. 


ARGUMENTS 


THE PETITIONERS 


9.  Mr. Vijay Bhatt, learned counsel appearing for 


the petitioners in Writ Petition (S/S) No. 82 of 2023, Jagpal 


Singh and others Vs. State of Uttarakhand and others, 


would submit that the decision of the Commission is bad 


in the eyes of law and/ or on facts. He would raise the 


following points in his submission:- 


(i) It is not the case of paper leak or mass cheating. 


(ii) The modus operandi of the wrong doers was that 


the papers were given to chosen candidates, who 


were ready to purchase it for consideration. 
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(iii) Those candidates were made to learn answers at 


some isolated places, where they were not 


allowed to take any devices, so as to avoid 


further leakage of question papers. 


(iv) The investigation and the charge sheets 


establish that the modus operandi was 


consideration for making question papers 


available to the candidates at an isolated place. 


(v) The STF in the month of February, 2023 could 


identify only 114 persons and subsequently, the 


Commission by its communication dated 


12.04.2023, identified only 115 candidates, who 


were debarred from appearing in future 


examinations to be conducted by the 


Commission. 


(vi) Since the STF had identified the wrong doers 


and the Commission had also identified the 


candidates, who used unfair means in the 


examination, it is well established that those 


who used unfair means were segregated. 


Therefore, cancellation of the examination, as a 


whole, cannot be sustained. 


(vii) It is a case, in which segregation could have 


been done. In fact, it has been argued that 
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segregation has been done by the STF and by 


the Commission also. 


(viii) The petitioners are genuine candidates, who 


worked hard to appear in the examination. They 


did not use unfair means. They are selected 


candidates. Their hope would be shattered if 


examination is cancelled. Their future prospects 


would be adversely affected. Therefore, interest 


of such candidates should also be protected in 


the larger interest. 


(ix) The decision of the Commission for cancelling 


the examination is unreasonable and arbitrary 


because the decision is based on the report of 


the STF and the STF has identified the wrong 


doers, beyond that the Commission could not 


have travelled, by cancelling the examination. 


(x) The STF was initially involved at the behest of 


the Commission. In case, the STF was still 


investigating the case, there was no hurry for  


the Commission to notify date of re-


examination. The Commission could have well 


waited for the final conclusion drawn by the STF 


and thereafter, could have taken a decision. 
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10.  In support of his contentions, learned counsel 


has placed reliance in the judgment, in the case of Sachin 


Kumar and others Vs. Delhi Subordinate Service Selection 


Board (DSSSB) and others, (2021) 4SCC 631. 


11.  In the case of Sachin (supra), in one of such 


cases, the Hon’ble Supreme Court, inter alia, observed that 


“where the recruitment to public employment stands 


vitiated as a consequence of systemic fraud or 


irregularities, the entire process becomes illegitimate. 


On the other hand, where it is possible to segregate 


persons who have indulged in malpractices and to 


penalise them for their wrongdoing, it would be unfair 


to impose the burden of their wrongdoing on those who 


are free from taint. To treat the innocent and the 


wrongdoers equally by subjecting the former to the 


consequence of the cancellation of the entire process 


would be contrary to Article 14 because unequals 


would then be treated equally. The requirement that a 


public body must act in fair and reasonable terms 


animates the entire process of selection. The decisions 


of the recruiting body are hence subject to judicial 


control subject to the settled principle that the 


recruiting authority must have a measure of discretion 


to take decisions in accordance with law which are 


best suited to preserve the sanctity of the process. 


................................................................................” 
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12.  Mr. A.M. Saklani, learned counsel appearing in 


Writ Petition (S/S) No. 284 of 2023, Writ Petition (S/S)  No. 


288 of 2023, Writ Petition (S/S)  No. 289 of 2023, Writ 


Petition (S/S) No. 305 of 2023 and Writ Petition (S/S) No. 


306 of 2023 would adopt the arguments, as advanced by 


Mr. Vijay Bhatt, Advocate. Learned counsel would also 


submit that all the petitioners, in these petitions, were 


identified by the STF and by the Commission, as the 


persons, who committed irregularities and used unfair 


means in the examination and they are in the list of such 


candidates, as given by the STF. They all have also been 


debarred by the Commission for appearing in future 


examination. But, learned counsel would submit that there 


is no evidence or material against these petitioners to 


suggest that they have had ever used any unfair means in 


the examination. 


 


13.  Mr. Avtar Singh Rawat, learned Senior Counsel 


appearing for the petitioner in WPSS No. 650 of 2023 also 


adopts the arguments, as advanced by Mr. Vijay Bhatt, 


Advocate. Learned Senior Counsel would also raise the 


following points:- 
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(i) Based on some screen shots some doubts were 


created. It is the Commission which involved the 


STF initially. 


(ii) The modus operandi in the entire episode as per 


the STF  is restricted to a few identified persons. 


It is argued that those wrong doers were 


identified by the STF. 


(iii) As per the STF’s investigation, such 


irregularities in the examination were being 


done since 2015. 


(iv) The STF identified 41 such agents, who were in 


search of prospective candidates, those who 


could purchase the question papers for 


consideration. 


(v) One Abhishek Verma from RMS Techno Solution 


would take screen shots of the question papers 


and thereafter, it was released to other agents 


and finally the question papers were made 


available to the aspiring candidates for 


consideration. 


(vi) The aspiring candidates were taken to isolated 


places to memorise the question papers without 


the help of any electronic device, so as to avoid 


any further leakage of the question papers. 
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(vii) The wrong doers were distinctly identified by the 


STF. The segregation was done. 


(viii) STF did file a charge sheet with 58 persons and 


another charge sheet with 38 persons. 


(ix) The petitioners are selected candidates. In case 


of cancellation of their examination, the equality 


of opportunity in public employment, as 


envisaged under Article 16 of the Constitution of 


India would be frustrated. 


14.  Learned Senior Counsel would submit that the 


best course would be that the STF be directed to conduct 


and conclude the investigation within a time frame and 


based on the findings of the investigation, the Commission 


may be in a position to take a better decision and till such 


decision is taken, re-examination may be postponed. 


Learned Senior Counsel would submit that the 


Commission has adopted a procedure. They should take 


the procedure to its logical end before taking any decision. 


THE COMMISSION 


15.  Mr. Shailendra Nauriyal, learned counsel for the 


Commission would submit that the Commission was not 


able to segregate the wrong doers in the examination . He 


would raise the following points in his submissions:- 
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(i) The decision to cancel the examination is a 


conscious decision taken by the 


Commission after evaluating every 


possibility and keeping in view the larger 


public interest. 


(ii) Not only complaints of the irregularities 


were noticed, but the Commission has also 


found the OMR sheets, which were viral on 


social media with the answers on it and the 


order cancelling the examination records 


this fact. 


(iii) The FIR in the matter has been lodged. 


There were several candidates, whose 


names and addresses could not be verified. 


Therefore, they could not be contacted. 


(iv) It has also been surfaced during 


investigation by the STF that  some wrong 


doers did give question papers to their 


wives and sisters in law. Thereafter, what 


happened to those question papers, it is 


not known. It might have gone to some 


other hands with further leakage of the 


question papers. 
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(v) The Commission did debar 115 candidates 


from appearing in future examinations. 


But, the investigation by the STF is 


separate and is still continuing. 


(vi) Nine charge sheets have already been filed 


and investigation is still on. 


16.  Mr. C.K. Sharma, learned counsel appearing for 


the Commission would also submit that the decision to 


cancel the examination has been taken in the larger public 


interest. He would submit that, in fact, one of the 


candidates, Mahavir, during investigation has revealed 


that he was made to memorise the question papers. He 


took the screen shot of it and sent it to his  uncle, who was 


also appearing in the examination. It is argued that his 


uncle might have circulated the question papers further. 


The possibility may not be ruled out. Learned counsel 


tendered the statement of Mahavir recorded during 


investigation for the perusal of the Court. It is taken on 


record. 


THE STATE 


17.  Mr. Narain Dutt, learned State counsel would 


submit that it is a case of malpractice, irregularity and 


corruption. In it, huge amount of money was transferred. 


He would raise the following points in his submission:- 
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(i) The STF report reveals that the amount was 


paid for question papers. 


(ii) It is not possible to segregate the wrong 


doers from those, who are genuine 


candidates. 


(iii) The decision is based on the material that 


was before the authority concerned. 


(iv) The STF report cannot be ignored in such a 


serious matter. 


(v) The decision has been taken in the larger 


public interest to maintain the purity of 


examination. 


18.  In support of his contention, learned State 


counsel has placed reliance on the principles of law, as 


laid down in the case of State of Tamil Nadu and Another 


Vs. A. Kalaimani and others, 2019 SCC OnLine SC 1002 


and Chairman, All India Railway Recruitment Board and 


another Vs. K. Shyam Kumar and others, (2010) 6 SCC 


614. 


19.  In the case of A. Kalaimani (supra), the Hon’ble 


Supreme Court has followed the principles of law, as laid 


down in the case of Inderpreet Singh Kahlon and others 


Vs. State of Punjab and others, (2006) 11 SCC 356  and 
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Gohil Vishvaraj Hanubhai and others Vs. State of Gujarat 


and others, (2017) 13 SCC 621. In the case of A. Kalaimani 


(supra), the Hon’ble Supreme Court in para 17 observed as 


hereunder:- 


“17. May be, the candidates who had a chance of 


being selected and appointed as Lecturers in the 


Government Polytechnic Colleges on the basis of the 


results of the written examination would be 


inconvenienced due to another examination being 


conducted but a serious doubt entertained by the 


Board about the magnitude of the manipulation in 


the examination has to be given due weightage.” 


(emphasis supplied) 


 


20.  In the case of K. Shyam Kumar (supra), the 


decision of cancellation of examination had been put to 


challenge before the Hon’ble Supreme Court. The Hon’ble 


Supreme Court in this judgment, discussed the law on 


judicial review and took note of the judgments in the case 


of Associated  Provincial Picture Houses Ltd. Vs. 


Wednesbury Corp. (1948) 1 K.B. 223, as also the principles 


of law, as laid down in the case of R. (Daly) Vs. Secy. of 


State for the Home Departt. (2001) 2 AC 532. This 


judgment has further explained the Wednesbury’s 


unreasonableness and proportionality test. In paras 36 


and 37, the Hon’ble Supreme Court observed as 


hereunder:- 
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“36. Wednesbury [Associated Provincial Picture 


Houses Ltd. v. Wednesbury Corpn., (1948) 1 KB 223 : 


(1947) 2 All ER 680 (CA)] applies to a decision which is 


so reprehensible in its defiance of logic or of 


accepted moral or ethical standards that no sensible 


person who had applied his mind to the issue to be 


decided could have arrived at it. Proportionality as a 


legal test is capable of being more precise and fastidious 


than a reasonableness test as well as requiring a more 


intrusive review of a decision made by a public authority 


which requires the courts to “assess the balance or 


equation” struck by the decision-maker. 


Proportionality test in some jurisdictions is also 


described as the “least injurious means” or “minimal 


impairment” test so as to safeguard the fundamental 


rights of citizens and to ensure a fair balance between 


individual rights and public interest. Suffice it to say 


that there has been an overlapping of all these tests in 


its content and structure, it is difficult to 


compartmentalise or lay down a straitjacket formula and 


to say that Wednesbury [Associated Provincial Picture 


Houses Ltd. v. Wednesbury Corpn., (1948) 1 KB 223 : 


(1947) 2 All ER 680 (CA)] has met with its death knell is 


too tall a statement. Let us, however, recognise the fact 


that the current trend seems to favour proportionality 


test but Wednesbury [Associated Provincial Picture 


Houses Ltd. v. Wednesbury Corpn., (1948) 1 KB 223 : 


(1947) 2 All ER 680 (CA)] has not met with its judicial 


burial and a State burial, with full honours is surely not 


to happen in the near future. 


37. Proportionality requires the court to judge 


whether action taken was really needed as well as 


whether it was within the range of courses of action 


which could reasonably be followed. Proportionality 


is more concerned with the aims and intention of 


the decision-maker and whether the decision-maker 


has achieved more or less the correct balance or 


equilibrium. The court entrusted with the task of 
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judicial review has to examine whether decision taken by 


the authority is proportionate i.e. well balanced and 


harmonious, to this extent the court may indulge in a 


merit review and if the court finds that the decision is 


proportionate, it seldom interferes with the decision 


taken and if it finds that the decision is disproportionate 


i.e. if the court feels that it is not well balanced or 


harmonious and does not stand to reason it may tend to 


interfere.”                     (emphasis supplied) 


Mr. Lalit Miglani, learned A.G.A. 


21.  In the instant matter, the State did not choose 


to file counter affidavit. In fact, it is denial of assistance to 


this Court. The Court requested Mr. Lalit Miglani, learned 


A.G.A. to assist the Court in terms of the investigation that 


is being carried out by the STF in the matter. Under 


instructions, he would place for the perusal of the Court 


nine charge sheets, which have been filed in the matter. 


They are taken on record. He would submit that the 


investigation is still underway in the matter. 


DISCUSSION AND CONCLUSION 


22.  What is essentially challenged is a policy 


decision; an administrative decision for cancellation of 


examination. The jurisdiction of Court in such matters is 


not as wide as in the shape of an appeal to find out 


correctness of the judgment. The correctness may be 


examined on certain parameters alone. In fact, the Court 


in such matters is more concerned in the manner in which 
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these decisions have been taken. The ground, upon which, 


an administrative action is taken is subject to control of 


judicial review. The Hon’ble Supreme Court in the case of 


Tata Cellular Vs. Union of India, (1994) 6 SCC 651 has 


summed up these principles as follows:- 


“73. Observance of judicial restraint is currently 


the mood in England. The judicial power of review is 


exercised to rein in any unbridled executive functioning. 


The restraint has two contemporary manifestations. One 


is the ambit of judicial intervention; the other covers the 


scope of the court's ability to quash an administrative 


decision on its merits. These restraints bear the 


hallmarks of judicial control over administrative action. 


74. Judicial review is concerned with reviewing 


not the merits of the decision in support of which the 


application for judicial review is made, but the decision-


making process itself. 


75. In Chief Constable of the North Wales 


Police v. Evans [(1982) 3 All ER 141, 154] Lord 


Brightman said: 


“Judicial review, as the words imply, is not an 


appeal from a decision, but a review of the manner in 


which the decision was made. 


*** 


Judicial review is concerned, not with the 


decision, but with the decision-making process. Unless 


that restriction on the power of the court is observed, 


the court will in my view, under the guise of preventing 


the abuse of power, be itself guilty of usurping power.” 


In the same case Lord Hailsham commented on 


the purpose of the remedy by way of judicial review 


under RSC, Ord. 53 in the following terms: 


“This remedy, vastly increased in extent, and 


rendered, over a long period in recent years, of infinitely 
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more convenient access than that provided by the old 


prerogative writs and actions for a declaration, is 


intended to protect the individual against the abuse of 


power by a wide range of authorities, judicial, quasi-


judicial, and, as would originally have been thought 


when I first practised at the Bar, administrative. It is not 


intended to take away from those authorities the powers 


and discretions properly vested in them by law and to 


substitute the courts as the bodies making the 


decisions. It is intended to see that the relevant 


authorities use their powers in a proper manner (p. 


1160).” 


In R. v. Panel on Take-overs and Mergers, ex p 


Datafin plc [(1987) 1 All ER 564] , Sir John Donaldson, 


M.R. commented: 


“An application for judicial review is not an 


appeal.” 


In Lonrho plc v. Secretary of State for Trade and 


Industry [(1989) 2 All ER 609] , Lord Keith said: 


“Judicial review is a protection and not a weapon.” 


It is thus different from an appeal. When hearing an 


appeal the Court is concerned with the merits of the 


decision under appeal. In Amin, Re [Amin v. Entry 


Clearance Officer, (1983) 2 All ER 864] , Lord Fraser 


observed that: 


“Judicial review is concerned not with the merits of a 


decision but with the manner in which the decision was 


made…. Judicial review is entirely different from an 


ordinary appeal. It is made effective by the court quashing 


the administrative decision without substituting its own 


decision, and is to be contrasted with an appeal where the 


appellate tribunal substitutes its own decision on the 


merits for that of the administrative officer.” 


76. In R. v. Panel on Take-overs and Mergers, ex p in 


Guinness plc [(1990) 1 QB 146 : (1989) 1 All ER 509] , Lord 


Donaldson, M.R. referred to the judicial review jurisdiction 


as being supervisory or ‘longstop’ jurisdiction. Unless that 


restriction on the power of the court is observed, the court 
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will, under the guise of preventing the abuse of power, be 


itself guilty of usurping power. 


77. The duty of the court is to confine itself to the 


question of legality. Its concern should be: 


1.  Whether a decision-making authority 


exceeded its powers? 


2.  Committed an error of law, 


3.  committed a breach of the rules of natural 


justice, 


4.  reached a decision which no reasonable 


tribunal would have reached or, 


5. abused its powers. 


Therefore, it is not for the court to determine whether a 


particular policy or particular decision taken in the fulfilment 


of that policy is fair. It is only concerned with the manner in 


which those decisions have been taken. The extent of the duty 


to act fairly will vary from case to case. Shortly put, the 


grounds upon which an administrative action is subject to 


control by judicial review can be classified as under: 


(i) Illegality : This means the decision-maker must understand 


correctly the law that regulates his decision-making power 


and must give effect to it. 


(ii) Irrationality, namely, Wednesbury unreasonableness. 


(iii) Procedural impropriety. 


The above are only the broad grounds but it does not 


rule out addition of further grounds in course of time. As a 


matter of fact, in R. v. Secretary of State for the Home 


Department, ex Brind [(1991) 1 AC 696] , Lord Diplock refers 


specifically to one development, namely, the possible 


recognition of the principle of proportionality. In all these 


cases the test to be adopted is that the court should, “consider 


whether something has gone wrong of a nature and degree 


which requires its intervention”. 
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23.  In a similar case like the instant one, wherein 


the examination has been cancelled. The extent of judicial 


review has also been taken up by the Hon’ble Supreme 


Court in the case of Gohil (supra). 


24.  In the case of Gohil (supra) also, an examination 


was conducted for recruitment to the posts of Revenue 


Talati. Initially an FIR was filed against two persons that 


they had collected money from some of the candidates for 


assuring their appointments. Subsequently, large numbers 


of OMR sheets with special marking was noticed. The 


police accordingly was informed and thereafter, number of 


complaints were further received in the matter. In view of 


it, the examination was cancelled. It was put to challenge. 


In such matters, what would be the extent of scrutiny has 


been examined by the Hon’ble Supreme Court, in para 14 


as follows:- 


   “14. Two questions need to be examined: 


14.1. (i) What are the principles which govern the 


jurisdiction of the courts which exercise the power 


of judicial review of administrative action in the 


context of a situation like the one presented by the 


facts of these appeals?; 


14.2. (ii) Whether those legal principles are strictly 


followed by the respondents while taking the 


impugned decision? 
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25.  Further, from para 15 onwards, the Hon’ble 


Supreme Court discussed the basic principles governing 


the judicial review of administrative actions. The Hon’ble 


Supreme Court observed as follows:- 


“15. The basic principles governing the judicial 


review of administrative action are too well settled. Two 


judgments which are frequently quoted in this regard 


are Associated Provincial Picture Houses 


Ltd. v. Wednesbury Corpn. [Associated Provincial Picture 


Houses Ltd. v. Wednesbury Corpn., (1948) 1 KB 223 


(CA)] and Council of Civil Service Unions v. Minister for 


the Civil Service [Council of Civil Service 


Unions v. Minister for the Civil Service, 1985 AC 374 : 


(1984) 3 WLR 1174 : (1984) 3 All ER 935 (HL)] . 


16. Lord Diplock in his celebrated opinion 


in Council of Civil Service Unions [Council of Civil 


Service Unions v. Minister for the Civil Service, 1985 AC 


374 : (1984) 3 WLR 1174 : (1984) 3 All ER 935 (HL)] 


summarised the principles as follows: (AC p. 410 D-H & 


411 A-B) 


“… Judicial review has I think developed to a stage 


today when without reiterating any analysis of the 


steps by which the development has come about, 


one can conveniently classify under three heads 


the grounds upon which administrative action is 


subject to control by judicial review. The first 


ground I would call “illegality”, the second 


“irrationality” and the third “procedural 


impropriety”. That is not to say that further 


development on a case-by-case basis may not in 


course of time add further grounds. I have in mind 


particularly the possible adoption in the future of 


2023:UHC:6814







 25 


the principle of “proportionality” which is 


recognised in the administrative law of several of 


our fellow members of the European Economic 


Community; but to dispose of the instant case the 


three already well-established heads that I have 


mentioned will suffice. 


By “illegality”, as a ground for judicial 


review, I mean that the decision-maker must 


understand correctly the law that regulates his 


decision-making power and must give effect to it. 


Whether he has or not is par excellence a 


justiciable question to be decided, in the event of 


dispute, by those persons, the Judges, by whom 


the judicial power of the State is exercisable. 


By “irrationality” I mean what can by now be 


succinctly referred to as 


“Wednesbury unreasonableness (Associated 


Provincial Picture Houses Ltd. v. Wednesbury 


Corpn. [Associated Provincial Picture Houses 


Ltd. v. Wednesbury Corpn., (1948) 1 KB 223 


(CA)...................................................................”  


It can be seen from the above extract, Lord Diplock 


identified three heads under which judicial review is 


undertaken i.e. illegality, irrationality and procedural 


impropriety. He also recognised the possibility of new 


heads such as “proportionality” being identified in 


future. He explained the concepts of the three already 


identified heads. He declared that the head 


“irrationality” is synonymous with “Wednesbury 


unreasonableness”. 


26.  Undoubtedly, in the case like the instant one, on 


the one hand, there may be genuine candidates who are 


not involved in any irregularity or unfair practice while 


writing the examination. For such candidates, if 


examination is cancelled, it would be in a way of penalising 
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them for no fault of theirs. But, at the same time, there is a 


larger public interest involved. If some of the candidates 


secure selection by using unfair means, it definitely denies 


appointment to such aspiring candidates, who did not use 


any unfair means.  


27.  The purity of public examination gives 


assurance to lakhs of candidates if not millions, to prepare 


for such examinations, to appear in such examination with 


the hope that it is only their hard work and sincerity which 


could yield any result, without any stream polluting such 


examination. 


28.  It has been suggested by Mr. A.S. Rawat, 


learned Senior Counsel that the STF may be directed to 


conclude its investigation, and based on  its conclusion, 


the Commission may then be required to take a decision 


and till such decision is taken, re-examination may be 


postponed. 


29.  In the case of Gohil (supra) such a situation has 


been answered by the Hon’ble Supreme Court. In para 30, 


the Hon’ble Supreme Court observed as hereunder:- 


“30. Identifying all the candidates who are guilty of 


malpractice either by criminal prosecution or even by an 


administrative enquiry is certainly a time-consuming 


process. If it were to be the requirement of law that such 


identification of the wrongdoers is a must and only the 
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identified wrongdoers be eliminated from the selection 


process, and until such identification is completed the 


process cannot be carried on, it would not only result in 


a great inconvenience to the administration, but also 


result in a loss of time even to the innocent candidates. 


On the other hand, by virtue of the impugned action, the 


innocent candidates (for that matter all the candidates 


including the wrongdoers) still get an opportunity of 


participating in the fresh examination process to be 


conducted by the State. The only legal disadvantage if at 


all is that some of them might have crossed the upper 


age-limit for appearing in the fresh recruitment process. 


That aspect of the matter is taken care of by the State. 


Therefore, it cannot be said that the impugned action is 


vitiated by lack of nexus with the object sought to be 


achieved by the State, by herding all the candidates at 


the examination together.” 


30.  The cancellation of an examination has wide 


consequences. A decision is taken by the authority 


conducing examination. As stated, the correctness of said 


decision, as such, may not be an issue, but the rationality, 


reasonableness legality, proportionality and procedural 


propriety are some yardsticks, on which such decision is to 


be examined. 


31.  In the case of Hanuman Prasad and others Vs. 


Union of India and another, (1996) 10 SCC 742, the 


Hon’ble Supreme Court  in one such matter, where 


examination for Ticket Collectors were cancelled  observed, 


“the CBI has submitted its preliminary report which 


indicated that the malpractices have been committed 
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in writing the examination. They need not await the 


final report which would be to take further action 


against erring officers. Therefore, it is a case where the 


authorities have taken the decision on the basis of the 


report submitted by the investigating agency, 


containing proof in support of the allegations of 


malpractice committed in writing the examination. It 


cannot, therefore, be said that the order of 


cancellation does not contain any reasons.” 


32.  In the case of B. Ramanjini and others Vs. State 


of A.P. and others, (2002) 5 SCC 533, the Hon’ble Supreme 


Court cautioned the Courts for not for taking actions 


lightly and interfering in such matters. In para 8 of the 


judgment, the Hon’ble Supreme Court observed as 


follows:- 


“8. Further, even if it was not a case of mass 


copying or leakage of question papers or such other 


circumstance, it is clear that in the conduct of the 


examination, a fair procedure has to be adopted. Fair 


procedure would mean that the candidates taking part 


in the examination must be capable of competing with 


each other by fair means. One cannot have an advantage 


either by copying or by having a foreknowledge of the 


question paper or otherwise. In such matters wide 


latitude should be shown to the Government and the 


courts should not unduly interfere with the action 


taken by the Government which is in possession of 


the necessary information and takes action upon the 


same. The courts ought not to take the action lightly 
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and interfere with the same particularly when there 


was some material for the Government to act one 


way or the other........................................................ 


                  ................................................................................” 


                (emphasis supplied) 


33.  Before analysing further, it would be apt to see 


as to what the case is. In the FIR filed in the case, the first 


charge sheet which was submitted records that the 


question papers were to be printed by the RMS Techno 


Solution. The employees of the RMS Techno Solution were 


involved in the process. Two persons, Jaiveer Das and 


Abhishek Verma, according to the first charge-sheet, had 


taken photographs of the question papers on their mobile 


phones and forwarded it through Instagram. Thereafter, 


they reproduced the question papers in their hand-writing. 


In the first charge-sheet the chronology is as follows:- 


(i) Abhishek Verma and Jaiveer Das had taken 


photographs of the question papers from the 


printing press in their mobile phones. 


(ii) These question papers were forwarded through 


Instagram.  


(iii) Abhishek Verma and Jaiveer Das would write 


those question papers in their own hands and 


thereafter, the question papers were forwarded 


to Manoj Joshi, Deepak Chauhan, Bhawesh 
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Jaguri  and Deepak Chauwan. Bhawesh Jaguri 


had memorized the answer of these question 


papers and had memorise the same to six 


candidates at the house of one of their relatives 


Geeta Ram Penuli and they collected Rs.45 


Lakhs for the aspiring candidates. 


(iv) Manoj Joshi with the help of Sanjay Rana and 


another Manoj Joshi  and Himanshu Kandpal 


would again give these question papers to some 


other persons namely, Shoorveer, Kulveer, 


Gaurav Negi, Gaurav Chauhan, Surya Pratap, 


and Vinod Joshi. They also took a huge amount 


of money from the candidates in order to 


memorize the answers. The first charge-sheet 


was submitted against 18 persons. Similar is 


case with the other charge-sheet.  


 


34.  A reference to a third charge-sheet may be made 


to understand the spectrum of the activities of  the 


wrongdoers. The third charge-sheet records that the owner 


of RMS Techno Solution, Rajesh Chauhan, got the answer 


papers memorized to the candidates in Vedanta Resorts 


and Alpine Resorts in Danachuli Band within District 


Nainital. Some answers were memorised at Raj Nagar 
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Extension at Ghaziabad. Raj Extension Gulmohar Garden 


Flat, some in Haldwani and some in Bhimtal and some in 


Bijnor. Uptill now, nine charge sheets have been submitted 


against some of the petitioners and others. They are as 


follow:- 


SL 
No. 


Charge Sheet 
Number 


Name(s) of the charge sheeted 
persons 


1. 01 Abhishek Verma, Jaijeet Das, 


Manoj Joshi, PRD, Sanjay 


Rana, Manoj Joshi, Clerk, 


Himanshu Kandpal, Mahendra 


Chauhan, Gaurav Negi, Gaurav 


Chauhan, Suryapratap, 


Kulveer, Shoorveer, Tushar 


Chauhan, Ambrish Kumar, 


Deepak Sharma, Deepak 


Chauhan,  Vinod Joshi and 


Bhavesh Jaguri. 


2. 02 Kendrapal, Hakam Singh, 


Chandan Singh Manral, 


Jagdish Goswami, Lalit Raj 


Sharma, Rajveer Singh, Tanuj 


Sharma, Ankit @ Bobby 


Ramola, Vipin Bihari and 


Dinesh Chandra Joshi. 


3. 03. Sanjeev Kumar Chauhan, 


Balwant Rautela, Feroz Haidar, 


Sampan Kumar Rao, Shashi 
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Kant, Sandeep Kumar Sharma, 


Amit Kumar Saxena,  Sanjeev 


Kumar Chauhan, Ajeet Kumar 


Chauhan @ Bablu and Vikas 


Kumar Chauhan 


4. 04 Sayyed Sadiq Musa and 


Yogeshwar Rao   


5. 05 Vipin Bihari, Abhishek Verma,  


Jaijeet Das, Sanjay Rana, 


Dinesh Chandra Joshi, Ankit @ 


Bobby Ramola, Manoj Joshi, 


PRD,  Tanuj Sharma, Manoj 


Joshi, Clerk, Himanshu 


Kandpal,  Mahendra Chauhan, 


Gaurav Negi,  Gaurav 


Chauhan, Suryapratap, 


Kulveer Singh @ Kallu, 


Shoorveer, Tushar Chauhan, 


Ambrish Kumar, Deepak 


Sharma, Deepak Chauhan, 


Vinod Joshi, Bhavesh Jaguri, 


Kendrapal, Hakam Singh, 


Chandan Singh Manral, 


Jagdish Goswami, Lalit Raj 


Sharma and Rajveer Singh. 


6 06 Dinesh Chandra Joshi. 


7. 07 Yogendra @ Banti, 
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8. 08 Manoj Kumar 


9. 09 Rupendra @ Rupesh Jaiswal 


 


35.  It is submitted by the learned A.G.A. that the 


investigation is still underway. 


36.  In fact, the order dated 30.12.2022 which was 


recorded by Secretary to Commission Mr. Surendra Singh 


Rawat, by which the examination has been cancelled, 


records that when the news of unfair means in the 


examination came to surface, three handwritten OMR 


Sheets were found circulating on the social media. This 


order also records that about 70-80 candidates could not 


be contacted as their addresses could not be verified. The 


question is can it be said that the decision is either illegal 


or irrational or proportionally not correct? or can it be said 


that the decision to cancel the examination is 


unreasonable.  


37.  There is gross material to suggest that question 


papers were leaked prior to examination. What is being 


argued is that it was leaked to a select few. A statement of 


one of the candidates Mahavir has been placed for perusal 


of the Court by the learned counsel for the Commission. 


This witness tells that while memorising the question 
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papers, he took photographs of it and sent it to his uncle, 


who was also appearing in the examination. Can there not 


be some other similar instances? Can there not be a 


possibility that some of the candidates might have 


memorised the questions papers and passed them on to 


some other candidates? Can’t it happen that some other 


candidates might have used some other devices to take a 


photo of question papers, which were given to them for 


memorising by those so called agents and “further sold it 


for consideration”?  


38.  It has been stated on behalf of the Commission 


that some of the agents have given question papers to their 


wives and relatives. What was the guarantee that those 


relatives and wives had not further sold those question 


papers to some other persons? How did those OMR sheets 


circulate in the social media? 


39.  The order cancelling the examination records as 


to what was weighed by the Commission while cancelling 


the entire examination. In such scenario, when the so 


called agents were widespread, different locations were 


used, unknown persons were approached, and they also, 


while memorising, took photographs of the question papers 


and circulated to others, it can very well be said that it is a 


case of widespread, mass cheating and leakage of paper. 
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40.  Instant is the case of paper leakage much in 


advance of the examination. The leaked paper was not in 


one hand, it had widely reached to various persons. There 


are instances that question papers, when memorised, its 


photograph was taken and sent to some other persons. 


Therefore, it cannot be said that question paper did reach 


in advance to only some identified few. In the order 


cancelling the examination, the Secretary of the 


Commission has also recorded that some of the OMR 


sheets have gone viral and were being circulated in the 


social media. When and how was it done? How had it 


reached to the social media?  


41.  The decision to cancel the examination cannot 


be termed to be “illegal”. It is based on weighing individual 


interest and larger public interest so as to maintain purity 


in examination. The decision to cancel the examination is 


lawful. 


42.  The decision to cancel the examination cannot 


be said to be “irrational”. The decision is not so outrageous 


in defiance of logic or of accepted moral standards that no 


sensible person who had applied his mind to the question 


to be decided could have arrived at it. The decision is 


“rational”. 
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43.  There are charge sheets filed by the STF. There 


are statements of the witnesses. There were found OMR 


sheets with answers circulated in the social media. The 


decision to cancel the examination cannot be said to be 


“procedurally improper”. Of course, the principle of natural 


justice in terms of affording an opportunity of hearing to 


each candidate has not been afforded but it was not 


required in such cases of mass cheating. In the case of 


Nidhi Kaim Vs. State of Madhya Pradesh and others, 


(2016) 7 SCC 615, the Hon’ble Supreme Court has 


observed that adherence to the principle of natural justice 


for each and every student in such cases is not practicable 


and it would be a wastage of time and lead to further 


litigation in courts.  


44.  The decision to cancel the examination has not 


been taken in any haste. Based on the material collected 


after affording it, the decision has been taken. Insofar as 


the proportionality test is concerned, the decision of 


cancelling examination also meets to it. The decision is 


well balanced and harmonious to the situation with which 


Commission was confronted with. 


45.  The decision to cancel the examination is not in 


defiance of logic or of accepted moral or ethical standards. 


It is reasonable and fair.  
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46.  The decision of cancelling the examination has 


the aim and intention of maintaining purity of public 


examination. It is based on material available, it is logical, 


legal, rational, procedurally proper, proportional, 


reasonable and fair. Therefore, the decision of cancelling 


the examination does not warrant any intervention. 


47.  In view of the foregoing discussion, this Court is 


of the view that there is no merit in these petitions. 


Accordingly, the writ petitions deserve to be dismissed. 


48.  All the writ petitions are dismissed. 


                   (Ravindra Maithani, J.) 
                06.07.2023 


Jitendra 
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