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HIGH COURT OF UTTARAKHAND
LIST OF JUDGES (AS ON 31* March, 2023)

SI. No. Name of the Hon’ble Judges Date of Appointment

1. Hon’ble Mr. Justice Vipin Sanghi 28.06.2022
(Chief Justice)

2. Hon’ble Mr. Justice Sanjaya Kumar Mishra 11.10.2021
(Transfer to Hon’ble Jharkhand High Court as
Chief Justice on 17.02.2023)

3. Hon’ble Mr. Justice Manoj Kumar Tiwari 19.05.2017

4, Hon’ble Mr. Justice Sharad Kumar Sharma 19.05.2017

5. Hon’ble Mr. Justice Ramesh Chandra Khulbe 03.12.2018
(Superannuated on 02.01.2023)

6. Hon’ble Mr. Justice Ravindra Maithani 03.12.2018

7. Hon’ble Mr. Justice Alok Kumar Verma 27.05.2019
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MAJOR EVENTS & INITIATIVES
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Full Court Reference on Superannuation of Hon’ble Mr. Justice Ramesh Chandra Khulbe, Judge, High Court
of Uttarakhand on 02.01.2023
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On Superannuation of Hon’ble Mr. Justice Ramesh Chandra Khulbe, Judge, High Court of
Uttarakhand on 02.01.2023
(Sitting R-L)
Hon’ble Mr. Justice Alok Kumar Verma, Hon’ble Mr. Justice Sharad Kumar Sharma, Hon’ble Mr.
Justice Sanjaya Kumar Mishra, Hon’ble Mr. Justice Vipin Sanghi, Chief Justice, Hon’ble Mr. Justice
Ramesh Chandra Khulbe, Hon’ble Mr. Justice Manoj Kumar Tiwari and Hon’ble Mr. Justice Ravindra
Maithani.
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Hon’ble Judges presenting momento to Hon’ble Mr. Justice Ramesh Chandra Khulbe, Judge, High Court of

Uttarakhand on the occasion of Superannuation of Hon’ble Mr. Justice Ramesh Chandra Khulbe.
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Republic Day Celebration: On 26" January, 2023

On 26™ January, 2023 Republic Day was celebrated in the High Court premises with Great enthusiasm. On this
occasion, National Flag was hoisted by Hon’ble Mr. Justice Sharad Kumar Sharma, Judge, High Court of Uttarakhand
in presence of Hon’ble Judge. Officers and Officials of the Registry and Advocates were also present.
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Full Court Reference on transfer of Hon’ble Mr. Justice Sanjaya Kumar Mishra, Senior Judge, High Court of
Uttarakhand on 18.02.2023
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On Transfer of Hon’ble Mr. Justice Sanjaya Kumar Mishra, Senior Judge, High Court of

Uttarakhand on 18.02.2023
(Sitting R-L)
Hon’ble Mr. Justice Alok Kumar Verma, Hon’ble Mr. Justice Sharad Kumar Sharma, Hon’ble Mr.

Justice Sanjaya Kumar Mishra, Senior Judge and Hon’ble Mr. Justice Ravindra Maithani.
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Hon’ble Judges presenting momento to Hon’ble Mr. Justice Sanjaya Kumar Mishra, Senior Judge, High Court of
Uttarakhand on the occasion of transfer of Hon’ble Mr. Justice Sanjaya Kumar Mishra.
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PROGRAMMES ATTENDED BY HON’'BLE JUDGES

(FROM JANUARY 2023 TO MARCH 2023)

1. Hon’ble Mr. Justice Sharad Kumar Sharma attended the National Convention
for Senior High Court Justices: Strengthening Fiscal & Administrative
Protocols in High Courts at National Judicial Academy, Bhopal during the
period from 14.01.2023 to 15.01.2023.
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MAJOR ACTIVITIES OF STATE LEGAL SERVICES AUTHORITY

FROM

JANUARY 2023 TO MARCH 2023

» SPECIAL CAMPAIGN ON ROAD SAFETY:
As per the Plan of Action for January, 2023 special legal awareness camps underlined

the subject ‘Road Safety, Traffic Rules, Over Speed and Lane Discipline’ were
organized by the District Legal Services Authorities on different places and dates
throughout the State of Uttarakhand.

By this Legal Awareness Campaign drive the gathering were informed about the
benefits of wearing helmet, benefits of following the traffic rules, ill effects of over
speed, Motor Vehicle Act etc.

» OBSERVATION OF “INTERNATIONAL WOMEN’S DAY’ ON 08.03.2023:

“International Women’s Day” was celebrated by the District Legal Services
Authorities on 08.03.2023 throughout the State of Uttarakhand.

On the occasion, the District Legal Services Authorities conducted Legal Awareness
Camps and aware the common mass that on the day, women are recognized for their
achievements without regard to divisions, whether national, ethnic, linguistic, cultural,
economic or political. During the legal awareness camps gathering were informed about acts,

rules, provisions and welfare schemes relating to women empowerment.

» MEGA/MULTI-PURPOSE NEW MODULE LEGAL SERVICES CAMP ON
26.03.2023:

A Multipurpose/Mega Legal Awareness Camp, as per New Module Legal Services
Camp designed by NALSA, was organized on 26" March, 2023 at Govt. Inter College,
Lweshal, Nainital by the Uttarakhand State Legal Services Authority, Nainital in

14



January - March, 2023 Uttarakhand Court News

cooperation with District Legal Services Authority, Nainital and NGO namely Hans
Cultural Foundation, Uttarakhand.

The aforesaid Multipurpose/Mega Legal Awareness Camp was organized in the
benign presence of the Hon’ble Executive Chairman, Uttarakhand SLSA, Nainital. His
Lordship addresses the gathering and inform about different Free Legal Aid Services,
provided to the common mass by the Legal Services Institutions throughout the State of
Uttarakhand and also about Public Welfare Schemes run by the Central/State
Government.

In the said multi-purpose legal services programme the government departments
namely Revenue Department, Aadhar Services Center, Primary Health Center,
Agriculture Department, Village Development, Animal Husbandry, Forest Department,
Labour Department and officials of State Bank of India have set up their stalls and accord
the required services to the need persons.

The attended people were gent benefited by providing them Bhumidhari, Widow &
Old Age Pension Certificate, Kisan Samman to 43 persons. Total 42 persons were get
their Adhar Card prepared and 07 persons get their Ayushman Health Card. The
Agricultural Department distributed farming equipments to 12 persons. During the
programme the Health Department conducted health check-up to 107 persons. Forest
department resolve the issues of 25 persons relating to Forest Department. 17 persons get
their BPL Card, family register copy, kisan pension certificate by the village development
officials. Total 501 persons were get benefited by providing them wheelchair, walker,
stick, hearing aid, glasses, crutches, BP health check-up, backpain belt in cooperation
with NGO Hans Cultural Foundation, Uttarakhand. Further informed that 52 persons
were benefited by addressing their problems relating to electricity, Police, water supply
departments. Different applications mentioning their problems/issues were also submitted

by the attended people to the concerned officials relating to their departments.
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» CAMPAIGN ON BIODEGRADABLE & NON-BIODEGRADABLE WASTE
AND PLASTIC WASTE MANAGEMENT SYSTEM:

In compliance of the Order dated 07.07.2022 and Order dated 24.11.2022 passed by
the Hon’ble High Court of Uttarakhand in WP (PIL) No. 93/2022 (Jitendera Yadav Vs.
Union of India & Others) and as per the directions issued by the Hon’ble Executive
Chairman, UKSLSA, Nainital with reference to the aforesaid order, different legal
awareness camps were organized on different dates and places by the District Legal
Services Authorities across the State of Uttarakhand during January to March, 2023.

Directions was also issued to the PLVs to uploaded Google Map Photos and sent

complaint of the locations at E-mail ID: solidwaste-complaint@uk.gov.in, where the

garbage has been massed/heaped and also sent to concerned authorities. The said E-mail

ID: solidwaste-complaint@uk.gov.in. also made popularized amongst the common mass.

Different legal awareness & cleanliness campaign are also being organized to awaren the
public at large about the Uttarakhand Plastic and other Non-Biodegradable Garbage
(Regulation and Use of Disposal) Act. 2013; Plastic Waste Management Rules, 2016 with
amendment Rules 2018; Environment Protection Act, Uttarakhand Panchayat Solid

Waste Management Policy, 2017 and ban on single use of plastic etc.

» MULTI-PURPOSE/NEW MODULE LEGAL SERVICES CAMP:

As per the New Module Legal Services Camps/Programmes, designed by the National
Legal Services Authority, different Legal Awareness Camps were organized by the
District Legal Services Authorities, across the rural and urban areas of the State of
Uttarakhand.

In the said camps different Govt. Departments also set-up their stalls such as Social
Welfare Department, Agriculture Department, Health Workers, Animal Husbandry
Department and benefitted the attended persons as per their requirements.
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» SPECIAL CAMPAIGN ON CYBER CRIME & INTERNET/SOCIAL
MEDIA FRAUDS:

As per the Plan of Action for March, 2023 the District Legal Services Authorities
sanitized the common mass about ‘Cyber Crime, Internet & Social Medial
Frauds/Scams’ by organized special legal awareness camps on different dates and places
across the State of Uttarakhand.

By this Legal Awareness Campaign drive the people at large were informed about the
‘Cyber Crime, Internet & Social Medial Frauds/Scams’ being conducted by the
hackers/scammers frequently as the common mass usually used the online/digital

payment methods being easy access modes of transactions.

» SPECIAL LEGAL AWARENESS PROGRAMME (LAP):

As per directions of National Legal Services Authority, special Legal Awareness
Programmes was organized by the District Legal Services Authorities. The said campaign
has been carried out in collaboration with National Commission for Women (NCW)
during the period January to March, 2023. The aim of the said campaign drive is to

spread legal awareness amongst women from remote/far-flung areas of the State.

» CAMPAIGN UNDER JAIL SAMIKSHA DIWAS:

In order to strengthen Jail Legal Aid Clinics established inside the jail campus and
prisoners’ rights, different Legal Awareness Programmes and visits were conducted
during the Period January-2023 to March-2023 by the District Legal Services Authorities
and by these legal awareness programme the jail inmates have been made aware about

their legal rights and other relating rules and provisions.
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» CAMPAIGN & MEETING REGARDING PRESENTATION OF SALES OF
EXPIRY ITEMS:

As per directions of the Hon’ble Executive Chairman, Uttarakhand SLSA, Nainital,
the Secretaries of the District Legal Services Authorities in the State are conducting a
monthly meeting with the Food Safety Officer and Drug Inspector of the concerned
district to discuss the prevention of sales of expiry items/packets in the district.

District Legal Services Authorities are also conducted surprise inspection with the
concerned officers and PLVs to the shops/malls, general stores, medical stores etc. the
Food Safety Officer and Drug Inspector of the district were directed to submit the activity
report conducted with regard to prevention of sales of expiry items. The District Legal
Services Authorities also conducted awareness camps to sanitize the people at large about

the ill effects of using of expiry items.
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NATIONAL L OK ADALAT ORGANIZED
ON 11.02.2023 AND 04.03.2023
AT HON’'BLE HIGH COURT OF UTTARAKHAND
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DETAILS OF DISPOSAL OF CASES IN THE NATIONAL LOK ADALAT HELD

ON 11.02.2023 & 04.03.2023

IN THE STATE OF UTTARAKHAND

S.N. Name of the Courts No. of cases No. of cases Settlement
referred settled Amount
1 Hon’ble High Court of 314 38 3,87,77,353
Uttarakhand
Almora 103 82 98,97,708
2 Bageshwar 115 75 24,43,000
3 Chamoli 57 56 78,54,547
4 Champawat 63 55 32,20,000
5 Dehradun 1831 1740 11,67,41,109
6 Haridwar 2082 1921 7,75,39,313
7 Nainital 1105 863 4,83,15,970
8 Pauri Garhwal 305 304 91,96,306
9 Pithoragarh 279 271 1,10,20,972
10 Rudraprayag 73 71 23,71,000
11 Tehri Garhwal 302 258 1,14,50,519
12 Udham Singh Nagar 2031 1597 14,38,85,403
13 Uttarkashi 250 240 97,36,250
14 Pre-Litigation Cases 20236 12907 29,02,21,320
TOTAL:- 28832 20440 74,38,93,417
15 Consumer Courts 98 65 50,61,662
16 Debts Recovery 80 70 66,00,00,000
Tribunal, Dehradun
TOTAL:- 178 135 66,50,61,662
GRAND TOTAL :- 29010 20575 1,40,89,55,079
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STATUS OF FULL TIME SECRETARIES/TLSC/PLVS/PANEL LAWYERS/RETAINER

LAWYERS/MEDIATORS/LEGAL AID CLINICS/FRONT OFFICE/MEDIATION

CENTERS AS ON 31.03.2023

NAME OF No. of No. of No. of No. of No. of | No. of | No. of No. of No. of
DLSA/HCLSC Full Time TLSCs Panel Retainer | trained | Legal Front Mediation | Mediators
Secretary | Constituted | Lawyers | Lawyers PLVs Aid Offices Centers
Clinics

ALMORA 01 03 13 01 80 34 01 01 04
BAGESHWAR 01 01 07 01 28 20 01 01 02
CHAMOLI 01 05 08 01 36 12 01 01 02
CHAMPAWAT 01 01 11 01 60 17 01 01 03
DEHRADUN 01 04 45 01 58 55 01 02 15
HARIDWAR 01 02 34 01 52 34 01 03 22
NAINITAL 01 02 40 01 76 08 01 03 04
PAURI 01 04 26 01 43 26 01 02 05
GARHWAL

PITHORAGARH 01 04 10 01 29 03 o1 o1 04
RUDRAPRAYAG 01 01 06 01 89 44 01 01 01
TEHRI 01 02 26 01 43 27 01 01 03
GARHWAL

U. S. NAGAR 01 05 50 01 84 24 01 03 11
UTTARKASHI 01 02 17 01 60 19 o1 01 05
HCLSC 01 - 24 01 - - 01 01 09
TOTAL 14 36 317 14 738 323 14 22 90
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STATISTICAL INFORMATION

STATEMENT SHOWING THE PROGRESS OF LOK ADALATS HELD IN

THE STATE OF UTTARAKHAND

FROM JANUARY 2023 TO MARCH 2023

S. Name of District Total Total Total Compensation/ Realized As | Total No.
No. No. of No. of No. of Settlement Fine (in Rs.) of
Lok Cases Cases Amount Persons
Adalats | Taken | Disposed Benefited
Held up off in Lok
Adalat
01 ALMORA 03 201 136 98,97,708 2,03,800 54
02 BAGESHWER 04 257 101 26,15,800 - 26
03 CHAMOLI 04 121 74 78,54,547 69,600 18
04 CHAMPAWAT 04 296 99 32,20,000 84,658 44
05 DEHRADUN 04 12282 4986 11,98,67,659 1,39,700 3246
06 HARDWAR 04 2327 2074 7,79,85,313 - 153
07 NAINITAL 04 2863 1934 4,90,30,670 8,80,900 1071
08 PAURI GARHWAL 04 537 510 91,96,306 6,37,200 68
09 PITHORAGARH 02 524 293 1,10,20,972 29,500 22
10 RUDRAPARYAG 01 73 71 23,71,000 - -
11 TEHRI GARHWAL 04 486 327 1,19,38,019 - 69
12 UDHAM SINGH 04 3160 1655 14,38,85,403 2,15,100 26
NAGAR
13 UTTARKASHI 01 250 240 97,36,250 - -
14 | HCSLC, 01 314 38 3,87,77,353 - -
NAINITAL
UKSLSA,NTL - - - - - -
15
44 23691 12538 49,73,97,000 22,60,458 4797
TOTAL :-
16 | CONSUMER 10 98 65 50,61,662
COURTS
17 | D.R.T,, 01 80 70 66,00,00,000
DEHRADUN
TOTAL 11 178 135 66,50,61,662
GRAND TOTAL 55 23869 12673 | 1,16,24,58,662 22,60,458 4797
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STATEMENT SHOWING THE PROGRESS OF CAMPS ORGANIZED IN
THE STATE OF UTTARAKHAND
FROM JANUARY 2023 TO MARCH 2023

S. No. Name of District No. of Camps Total No. of Persons
Organized Benefited in Camps
01 ALMORA 144 8454
02 BAGESHWER 181 6482
03 CHAMOLI 271 12989
04 CHAMPAWAT 391 11756
05 DEHRADUN 153 9248
06 HARDWAR 105 9021
07 NAINITAL 8 4894
08 PAURI GARHWAL 129 5676
09 PITHORAGARH a4 8181
10 RUDRAPARYAG 115 5973
11 TEHRI GARHWAL 150 7182
12 UDHAM SINGH 405 26150
NAGAR
13 UTTARKASHI 116 6091
14 HCLSC, NAINITAL - -
15 UKSLSA, NAINITAL - -
Total 2382 122099
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STATEMENT SHOWING THE PROGRESS OF LEGAL AID AND
ADVICE/COUNSELING PROVIDED IN THE STATE OF UTTARAKHAND
FOR THE PERIOD FROM JANUARY 2023 TO MARCH 2023

S. No. Name of District No. of Persons Benefited through Legal Aid &
Advice
Legal Aid Legal Advice/
Counseling
01 | ALMORA 35 196
02 | BAGESHWER o7 e0
03 | CHAMOLI 08 63
32
04 | CHAMPAWAT
05 | DEHRADUN 247 246
06 | HARDWAR 223
07 | NAINITAL 102 20
08 | PAURI GARHWAL 30 372
13
09 | PITHORAGARH
10 | RUDRAPARYAG 06 10
11 | TEHRI GARHWAL 46 04
12 | UDHAM SINGH NAGAR 180 29
13
13 | UTTARKASHI
55
14 | HCLSC, NAINITAL
- 38
15 |UK SLSA.NT.L.
TOTAL 997 1038
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PROGRAMMES/ACTIVITIES INSIDE JAIL CAMPUS DURING
JANUARY 2023 TO MARCH 2023

S.N. Name of Lok Adalat’s Legal Literacy Camps Legal Aid Jail visit
District organized in Jails organized in Jails provided to
under trial
prisoners
No. of No. of Camps Benefitted | Number of Total
organize cases organized persons Benefitted NL_‘m*?e_"
Lok disposed under trial Jail visit
Adalats off prisoners
1 ALMORA 01 01 10 1614 13 06
2 BAGESHWAR - - 02 180 02 02
3 CHAMOLI 01 - 01 144 03 06
4 CHAMPAWAT - - 03 98 21 04
5 DEHRADUN 03 69 - - 147 16
6 HARDWAR 03 109 06 3270 130 05
7 NAINITAL - - 04 340 77 03
8 PAURI GARHWAL - - 04 2232 14 11
9 PITHORAGARH - - 38 1662 02 -
10 RUDRAPRAYAG - - 05 169 - -
11 TEHRI GARHWAL - - 07 803 35 -
12 U.S. NAGAR 03 33 05 585 142 08
13 UTTARKASHI - - 06 639 03 o1
14 H.C.L.S.C. NTL - - - - 35 -
TOTAL :- 11 212 91 11736 624 62

STATISTICAL INFORMATION IN RESPECT OF PERMANENT LOK ADALATS
(Established U/S 22B of Legal Services Authority Act)

(STATISTICAL INFORMATION FOR THE MONTH OF JANUARY, 2023 TO MARCH, 2023)

(0] No. of PLAs existing :-07 (Almora, Dehradun, Hardwar, Nainital, Pauri
Garhwal, Tehri Garhwal and U.S. Nagar)

(i) Total No. of PLAs functioning :-04 (Dehradun, Hardwar, Nainital and U.S. Nagar)

S. | Permanent Lok Number of No. of cases No. of cases No. of cases Total No. of cases
No. Adalats Sittings pending as on received during settled during | Value/Amount | pending ason
31.12.2022 the Period the Period of Settlement 31.03.2023
®)
1 | Dehradun 49 180 69 30 20,73,174 219
2 | Haridwar 33 69 13 11 38,14,148 71
3 | Nainital 37 154 19 07 34,39,187 166
4 | Udham Singh 36 159 34 46 49,80,563 147
Nagar
Total 155 562 135 94 1,43,07,072 603
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STATISTICAL INFORMATION IN RESPECT OF VICTIM COMPENSATION

SCHEME U/S 357 A Cr. PC

(STATISTICAL INFORMATION FOR THE MONTH OF JANUARY, 2023 TO MARCH, 2023)

No. of No. of applications/ Total No. of No. of No. of Total Value/
applications orders applications applications applications Settlement
received directly marked/directed by | received including decided pending Amount
by Legal Services any Court Court orders ®
Institutions
(A)
(B) (A+B)
loo[ 37 100 100 | |[32 |B@400 || 32 [533 188 || 32[85/00,6aBAL64 | [32 | 85@REEB4 || | || 8586,88@00 | ||[|

STATISTICAL INFORMATION IN RESPECT OF CASES SETTLED

THROUGH MEDIATION

(STATISTICAL INFORMATION FOR THE MONTH OF JANUARY, 2023 TO MARCH, 2023)

(A) Total Number of ADR Centres 04
(B) Total No of Existing Mediation Centres other than ADR Centres 18
© Number of Mediators (Total of both in ADR Centres and Mediation
Centres : 98
DISPOSAL
S.N. DESCRIPTION TOTAL
A. No. of cases received during the month 127
B. Cases settled through Mediation 21
C. Cases returned as not settled 96
D. Non-starter cases which were returned as mediation could not 15
commenced
E. No. of Connected cases -
F. No. of Cases pending at the end of the month 108

*kkkkkkkk
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TRAINING PROGRAMMES HELD IN THE PERIOD OF
JANUARY 2023 TO MARCH 2023
AT
UTTARAKHAND JUDICIAL AND LEGAL ACADEMY,
BHOWALI, NAINITAL.

S. No. Name of Training Programmes/ Workshops Duration
: . : . . 05.01.2023
1 Worksh_op on issues relatln_g to Juver_nle Justice under the Juvenile to
Justice (Care & Protection of Children) Act, 2015 & Rules 06.01.2023
(Ist phase) (Two days)
Joint Workshop on ‘Protection of Children from Sexual Offences 11.01.2023
2. Act, 2012°, DNA and PCPNDT Act for Doctors and SPs/DSPs of the to
State 12.01.2023
(Ist phase) (Two days)
Computer skill enhancement Programme-Level | & 1I(EC_13_2022)
3. (Ist phase-Virtual mode) 17.01.2023
(One day)
17.01.2023
4. 40 hours Training Programme for Advocates on Mediation to
(Ist phase) 21.01.2023
(Five days)
Refresher programme for Registry Staffs of High Courts
5. (EC_15_2022) 21.01.2023
(Virtual mode) (One day)
o ) ) 23.01.2023
6. Two days Training Programme for Chief Legal Aid Defense to
Counsels & Assistant Legal Aid Defense Counsels 24.01.2023
(Two days)
24.01.2023
7. Two days training programme on Commercial CourtAct, 2015 & to
I.P.R. for H.J.S. 25.01.2023
(Ist phase) (Two days)
07.02.2023

Workshop on issues relating to Juvenile Justice under the Juvenile

8. . > . to
Justice (Care & Protection of Children) Act, 2015 & Rules 08.02.2023
(lInd phase) (Two days)
9 Cyber Laws & Appreciation & handling of Digital Evidence- 09.02.2023
: Refresher Programme (EC_14 2022) (Virtual mode) (One day)
14.02.2023

10. Joint Workshop on N.D.P.S. for HJS, DSPs & DGCs/ ADGCs to
(Ist phase) 15.02.2023
(Two days)
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. . 13.02.2023
11. 40 hours Training Programme for Advocates on Mediation to
(1Ind phase) 17.02.2023
(Five days)
Ecourts Programme at All-District Headquarters
12. (EC_16_2022) (Virtual mode) 21.02.2023
(One day)
Training Programme on A.D.R. Mechanism for Judges(Arbitration, 22.02.2023
13. Conciliation, Judicial Settlement, Lok Adalat & Mediation) to
(Ist phase) 23.02.2023
(Two days)
14. Training programme for Referral Judges (Virtual mode) 25.02.2023
(Ist phase) (One day)
Computer skill enhancement Programme-Level | & 1I(EC_13_2022)
15. (1Ind phase-Virtual mode) 03.03.2023
(One day)
16 Training Programme on A.D.R. mechanism for Judges(Arbitration, 14'0‘?62023
Conciliation, Judicial Settlement, Lok Adalat & Mediation) 15.03.2023
(lInd phase) (Two days)
17.03.2023
17. Two days training programme on Commercial Court Act, 2015 & to
I.P.R. for H.J.S. 18.03.2023
(1Ind phase) (Two days)
18 Foundation Training Programme for Newly Recruited Civil Judge 06'0162023
: (J.D.) 2019 Batch (Sri Ishank) 19.03.2023
(lind phase of Institutional Training) (Twoand a half month)
19 ICT & eCourts Induction Programme for the newly recruited 21'0‘;’62023
' Direct District Judges (EC_18 2022)
(Virtual mode) 22.03.2023
(Two days)
Training programme on Constitutional law & Behavioural 23.03.2023
20. . to
management for HJS Cadre Officers 94.03.2023
(Ist phase) (Two days)
21 Training programme for Referral Judges (1Ind phase) 25.03.2023
(Virtual mode) (One day)
29 District wise Online eSCR Outreach Programme 27.03.2023
(One day)

(Virtual mode)

R
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Introduction of Constitutional Law and Behaviourial Management for HJS Cadre
and other Judicial Officers in the State Judicial Academy (UJALA),
by Hon’ble Mr. Justice Sharad Kumar Sharma, Judge, In-charge, Education.

In fact, the Judicial Academy of State of Uttarakhand, had the privilege to introduce
this particular subject of “Constitutional Law and Behaviourial Management”, for the
Judicial Officers, even prior to its debate, being raised in the National Judicial Academy,
Bhopal, in the conference which was held between 22" April, 2023 to 23 April, 2023,
in which, | have participated.

In fact, we feel elevated to state, that even much prior to the aforesaid discussion
before the National Judicial Academy, we have conducted the various phases of
“Constitutional Law and Behaviourial Management” of Judicial Officers, between
23" March, 2023 to 24" March, 2023 and 18" April, 2023 to 19" April, 2023.

The basic backdrop of the subject, which was conducted upon in the State Judicial
Academy (UJALA), was to improve the conduct and behaviour of the Judicial Officers in
relation to various personality facets, which they are expected to have while discharging
their judicial functions, based upon the material collected from the various papers
published throughout the world.

We had given the feel to Judicial Officers, as to what they are and how they should be
in the said capacity as an Officer, which as a Judge, In-charge of the Academy, | feel it to
be one of the vital aspects, which could be imbibed in each of the officers in performance

of his official duties.
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Training programme on Constitutional Law and Behavioural Management for HJS Cadre Officers (1% phase)
from 23.03.2023 to 24.03.2023

Joint Workshop on HJS, DSPs & DGCs/ADGCs (1* Phase) from 14.02.2023 to 15.02.2023)
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INSTITUTION, DISPOSAL AND PENDENCY OF CASES

HIGH COURT OF UTTARAKHAND

(From 01.01.2023 to 31.03.2023)

Pendency

(As on 01.01.2023)

31

Civil Criminal Total
Cases Cases Pendency
25635 18877 44512
Institution Disposal Pendency
(01.01.2023 to 31.03.2023) (01.01.2023 to 31.03.2023) (As on 31.03.2023)
Total
Civil | Criminal Total Civil | Criminal Total Civil | Criminal | Pendency
Cases Cases Institution | Cases Cases Disposal | Cases Cases at the end
of
31.03.2023
2369 2892 5261 1749 2144 3893 26255 19625 45880
*kkkkkkkikk
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DISTRICT COURTS

(From 01.01.2023 to 31.03.2023)

SL. | Name of Total
No | the District . . Pendency
Civil Cases Criminal Cases at the end
of
31.03.2023
Opening Institution | Disposal Pendency Opening Institution | Disposal Pendency
Balance from from at the end Balance as from from at the end
ason 01.01.23 to 01.01.23 of on 01.01.23 01.01.23 to 01.01.23 of 31.03.23
01.01.23 31.03.23 to 31.03.23 31.03.23 to
31.03.23 31.03.23
1.
Almora 423 89 86 426 1677 863 922 1618 2044
2.
Bageshwar 137 49 48 138 675 331 364 642 780
3.
Chamoli 368 72 61 379 1153 472 503 1122 1501
4.
Champawat 267 32 51 248 2848 1942 1712 3078 3326
5.
Dehradun 11635 2639 2669 11605 97125 26213 25469 97869 109474
6.
Haridwar 11839 1789 1722 11906 68784 20183 19283 69684 81590
7.
Nainital 4162 400 491 4071 21640 8447 7628 22459 26530
8. | Pauri
Garhwal 1220 215 205 1230 5851 3738 2052 7537 8767
9.
Pithoragarh 495 88 113 470 3084 1373 1412 3045 3515
10.
Rudraprayag 123 42 58 107 522 202 351 373 480
11. | Tehri
Garhwal 449 170 106 513 2721 935 1019 2637 3150
12. | Udham
Singh Nagar 6057 790 815 6032 62728 9894 9079 63543 69575
13. _
Uttarkashi 697 116 131 682 2014 646 1032 1628 2310
Total 37872 | 6491 | 6556 | 37807 | 270822 | 75239 | 70826 | 275235 | 313042
*hkhhkkhhkkk
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FAMILY COURTS
(From 01.01.2023 to 31.03.2023)

?\:B' Natrﬂg of Civil Cases Criminal Cases Peﬁgteﬂcy
e
Court 31.03.2023

Opening Institutio Disposal Pendency | Opening Institution Disposal Pendency
Balance n from from at the end Balance from from at the end
as on 01.01.23 | 01.01.23 of as on 01.01.23 | 01.01.23to of
010123 31.5% . 31'33 s | 3Lz | ororzs t031.03.23 | 31.03.23 | 31.03.2023
1 Almora
' 157 36 29 164 164 35 19 180 344
2 Dehradun
© | (Pr.J.F.C) 811 385 392 804 402 161 129 434 1238
3 Dehradun
(J.F.C) 484 126 139 471 409 63 69 403 874
4 Dehradun
© | (AddIJFC) | 550 26 114 462 366 120 63 423 885
5 Rishikesh
' 244 78 91 231 186 38 47 177 408
6 Vikasnagar
' 202 72 66 208 327 93 66 354 562
7 Nainital
' 267 38 38 267 354 42 28 368 635
8 Haldwani
' 464 119 126 457 820 125 137 808 1265
9 Haridwar
' 914 201 214 901 1072 134 177 1029 1930
10. Roorkee
983 203 338 848 1071 185 242 1014 1862
11 Laksar
' 156 57 65 148 223 36 52 207 355
12 Kotdwar
' 274 67 84 257 447 77 98 426 683
13 Pauri
* | Garhwal 105 28 31 102 77 38 32 83 185
14 Tehri
* | Garhwal 63 25 43 45 41 21 22 40 85
15 Rudrapur-1
" | U.S.Nagar 369 141 157 353 548 104 109 543 896
16 Rudrapur-2
' 151 43 61 133 163 19 34 148 281
17 Kashipur
' 538 113 93 558 617 94 78 633 1191
18 Khatima
' 259 97 128 228 339 81 80 340 568
Total
6991 | 1855 | 2209 | 6637 | 7626 1466 1482 7610 14247
*k,kkkkkkkk
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TRANSFER AND PROMOTION OF THE JUDICIAL

OFFICERS
Sl. | Name & Designation of Place of Transfer Date of Order
No. the Officer
1. Sri Kaushal Kishore District & Sessions Judge, Almora 06.01.2023
Shukla,
District & Sessions Judge,
Uttarkashi.
2. Ms. Sujata Singh, District & Sessions Judge, Nainital. 06.01.2023
Presiding Officer, Labour
Court, Kashipur, District
Udham Singh Nagar.
3. Sri Gurubaksh Singh, District & Sessions Judge, 06.01.2023
Presiding Officer, Labour Uttarkashi.
Court, Haridwar.
4. Sri Anirudh Bhatt, 2" Additional District & Sessions 10.01.2023
3" Additional District & Judge, Haridwar.
Sessions Judge, Haridwar.
5. Sri Ritesh Kumar 3" Additional District & Sessions 10.01.2023
Srivastava, Judge, Haridwar.
4™ Additional District &
Sessions Judge, Haridwar.
6. Sri Seash Chandra, 4™ Additional District & Sessions 10.01.2023
5™ Additional District & Judge, Haridwar.
Sessions Judge, Haridwar.
7. | Sri Mukesh Chandra Arya, Promoted in Uttarakhand Higher 10.01.2023
Chief Judicial Magistrate, Judicial Service Cadre as 5"
Haridwar. Additional District & Sessions Judge,
Haridwar.
8. Ms. Manju Singh Mundey, Promoted in Uttarakhand Higher 10.01.2023
Chief Judicial Magistrate, Judicial Service Cadre. Transferred
Bageshwar. and posted as Additional District &
Sessions Judge, Khatima, District
Udham Singh Nagar.

34



January- March, 2023

Uttarakhand Court News

9. Ms. Sangeeta Rani, Chief Judicial Magistrate, Haridwar. 10.01.2023
Civil Judge, (S.D.),
Haridwar.
10. Sri Rahul Kumar Civil Judge (S.D.), Haridwar. 10.01.2023
Srivastava,
1% Additional Civil Judge
(S.D.), Haridwar.
11. Ms. Gunjan Singh, Chief Judicial Magistrate, 10.01.2023
Civil Judge (S.D.), Bageshwar.
Bageshwar. The Chief Judicial Magistrate,
Bageshwar shall have the additional
charge of the Court of Civil Judge
(S.D.), until regular posting of
Presiding Officer in the Court of
Civil Judge (S.D), Bageshwar.
12. Ms. Meenakshi Sharma, Civil Judge (Jr. Div.), Purola, District 01.03.2023
Civil Judge (Jr. Div.), Uttarkashi.
Khatima, District Udham | Ms. Meenakshi Sharma is directed to
Singh Nagar. hold Camp Court at Barkot, District
Uttarkashi for a week in a month.
13. Sri Amit Bhatt, Civil Judge (Jr. Div.), Khatima, 01.03.2023
Civil Judge (Jr. Div.), District Udham Singh Nagar.
Laksar, District Haridwar.
14. Ms. Krishtika Gunjiyal, Civil Judge (Jr. Div.), Tharali, 01.03.2023
Civil Judge (Jr. Div.), District Chamoli.
Purola, District Uttarkashi.
15. Sri Kartikeya Joshi, Sri Kartikeya Joshi, Civil Judge (Jr. 01.03.2023
Civil Judge (Jr. Div.), Div.) shall continue the Camp Court
Karnprayag, District at Tharali, District Chamoli for one
Chamoli week in a month until Ms. Krishtika
Gunjiyal, Civil Judge (Jr. Div.),
Tharali, District Chamoli resumes her
duties after availing maternity leave
or till further orders, whichever is
earlier.
16. Sri Anurag Tripathi, Civil Judge (Jr. Div.), Laksar, 01.03.2023
Civil Judge (Jr. Div.), District Haridwar.
Rudraprayag.
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NOTIFICATIONS AND CIRCULARS OF HIGH COURT OF
UTTARAKHAND

FROM JANUARY 2023 TO MARCH 2023

No. 01/UHC/Admin.A/2023 Dated: Jan. 02, 2003
Vide Notification No. 86152/2022/07(100)/XXV11(8)/2008 dated 26.12.2022 issued

by Finance Section -8, Government of Uttarakhand, Dehradun; Shri Malik Mazhar Sultan,
District & Sessions Judge, Almora has been appointed as Chairman, Commercial Tax Tribunal,

Uttarakhand, Dehradun. The above stated Notification reads as under:

“H10 ITRIGTS Iod FRATSA, STl &b FRIT I H0— 5524/XI1I-f-

7/Admin.A/2004, T&TIh 16.12.2022 & FH H SRIETS (STRITA HA
gfefe B AT, 2005) del Td SUMGRUT 3T, 2007 b1 YRI—54
D STWRIQR)(®) Td SUIRT (@)(®) & 3EefF U wIfdaal &l W
PR gI S AT AoleR G, STl vd @ =RImeiel, JTcHrel Bl
e, qIOTST PR JMYBIV], ITRETS, JENGA & Ug W oA by

S B & ISguTd Fey Wi UaH aRd © 7

\EGIEBSICEERY)
SICE
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No. 26/UHC/Admin.B/v-a-12/2019 Dated: 19 Jan., 2023

Subject:- Guidelines for Recording of Evidence of Vulnerable Witnesses in

Criminal Cases

In compliance of order dated 11.01.2022 of the Hon’ble Supreme Court passed in
Miscellaneous Application No. 1852 of 2019 in Criminal Appeal No. 1101 of 2019 titled
as “Smruti Tukaram Badade versus The State of Maharashtra & Another”, this Hon’ble
Court is pleased to frame fresh ‘Guidelines for Recording of Evidence of Vulnerable

Witnesses in Criminal Cases’ (copy enclosed).

Aforesaid guidelines are issued in supersession of Notification No.
63/UHC/ADMIN.B/2022 dated 10.03.2022 and Corrigendum dated 09.09.2022 earlier
issued by the Hon’ble Court.

By order of the Hon’ble Court
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Guidelines for Recording of Evidence of Vulnerable Witnesses

Preamble

The purpose of this protocol is to present guidelines and
recommendations to improve the response of the justice dispensation
system towards vulnerable witnesses.

This protocol prescribes guidelines while recording depositions of
vulnerable witnesses in order to enable them to give their best
evidence in criminal proceedings. Each witness is unique and is to be
addressed accordingly. The vulnerability of a witness may emerge from a
range of circumstances which include, but are not limited to - nature
of crime, threats and intimidation, fear of reprisal, age, developmental
levels, gender identity, sexual minorities, ethnicity, religious identity,
caste, physical and/or mental disability, lack of infrastructural
support, language barriers, geographical location etc. Some of the
most challenging cases before judges during the course of their careers
are those involving vulnerable witnesses such as children, victims of
sexual offences or domestic violence, persons with disabilities, and
witnesses experiencing threats to their life and property, among others.
Vulnerable witnesses find their interaction with the legal process,
especially the criminal justice process intimidating, particularly the
courtroom experience. Under these circumstances, unless adequate
support is provided, a vulnerable witness may not feel safe to provide
robust testimony. Further, the lengthy process of navigating the
adversarial criminal justice systemor the civil justice system can affect
the wvulnerable witness’ psychological well-being in significant and
long-lasting ways.

To respond effectively to the needs of vulnerable witnesses, the justice
system needs to respond proactively with sensitivity in an enabling
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and age-appropriate manner, so that the judicial process is less
traumatic and secondary victimisation can be minimised. Sensitive
engagement and suitable modifications of existing procedures within
the framework of the law, while ensuring the rights of the accused or
the opposite party, can significantly impact the quality of deposition by
vulnerable witnesses and potentially the outcome of a trial.

These Guidelines have been developed in furtherance of the Supreme
Court’s directions in Smruti Tukaram Badade v. State of Maharashtra,land
have been drawn from the Guidelines for recording of evidence of
vulnerable witnesses circulated by Vulnerable Witness Committee
constituted vide order dated 11.01.2022 passed in Smruti Tukaram
Badade Case(Supra), Chaired by Hon’ble Ms. Justice Gita Mittal, as
well as relevant statutory provisions, judgments, and international
standards relevant to vulnerable witnesses.

Objectives of these Guidelines

1.To enable vulnerable witnesses to depose freely before any court
in a safe and secureenvironment.

2.To minimize harm or secondary victimization of wvulnerable
witnesses in anticipation and as a result of participation in the
justice system.

3To ensure that the rights of all the parties in the judicial
processes are effectively implemented. In the context of the
criminal process - the accused’s right to a fair trial and due
process, the right of the victim to take part effectively in the
proceedings, to be treated sensitively and not be subject to
secondary victimization, and the protection of the rights of a

1
Smruti Tukaram Badade v. State of Maharashtra, 2022 LiveLaw (SC) 80.
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vulnerable witness (who may not necessarily be a victim), are
effectively implemented.

Applicability

1. Short Title, extent and commencement-

a. These guidelines shall be called, “Guidelines for recording evidence of
vulnerable witnesses”.

b. Unless otherwise provided, these guidelines shall govern the
examination of vulnerable witnesses who are victims? or witnesses
in any case.

c. They shall apply to every court subordinate to the High Court of
Uttarakhand, including Juvenile Justice Boards in the State of
Uttarakhand.

d. Their application shall commence from the date notified by the High
Court of Uttarakhand.

2. Construction of the guidelines-

These guidelines shall be liberally construed and interpreted, in view
of the extant laws, to uphold the interests of vulnerable witnesses
and to promote their maximum accommodation without
prejudice to the right of the accused to a fair trial and due
process.

3. Definitions -

2Code of Criminal Procedure 1973, Section 2 —(wa).
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a. Vulnerable Witness - For the purpose of these guidelines,
“vulnerable witness” means and includes-
() any child victim or witness who has not completed 18 years of

age;

(i) any victim of an offence under the POCSO Act, 2012
(i) any victim of an offence under Sections 376(1), 376(2), 376A,
376AB, 376B, 376C, 376D, 376DA, 376DB, 376E, 354, 354A,
354B, 354C, 354D and 377 ofthe Indian Penal Code;
(iv) any person with disability as defined under Section 2(s) of
the Rights of Persons with Disabilities Act, 2016 and
considered to be a vulnerable witness bythe concerned court
(v) any witness suffering from “mental illness” as defined
under Section 2(s) of the Mental Healthcare Act, 2017 read
with Section 118 of the Indian EvidenceAct, 1872;
(vi) any witness deemed to have a threat perception under the
Witness Protection Scheme, 2018 of the Union Government as
approved by the Supreme Court in Mahender Chawla v.
Union of India® ; and
(vii any other witness deemed to be wvulnerable by the
concerned court?, including Family Courts, Children’s Courts,
Juvenile Justice Board, civil and criminal courts, or any
tribunal subordinate to the High Court of Uttarakhand.

b. Support Person — Means and includes Support Persons assigned
by the Child Welfare Committee under the POCSO Rules, 2020
to render assistance to the child through the process of
investigation and trial, or any other person assisting a child
in the pre- trial or trial process in respect of an offence under
the POCSO Act5 support person or para legal volunteer

% Mahender Chawla v. Union of India, (2019) 14 SCC 615.

* Smruti Tukaram Badade v. State of Maharashtra, 2022 LiveLaw (SC) 80; Sakshi v. Union of
India, AIR2004 SC 3566 para 34.
® POCSO Rules 2020, Rules 2(1)(f), 4(8), and 5(6).
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provided by the Legal Services Authority under the Juvenile
Justice (Care and Protection of Children) Model Rules, 20169,
or any other person appointed by the court to provide support
including psycho-social support, accompany and assist the
vulnerable witness, whether minor or major, to testify or
attend judicial proceedings.

C. Best Interests of the Child -means the basis of any decision
taken regarding the child, to ensure fulfilment of the child’s
basic rights and needs, identity, social well- being and
physical, emotional and intellectual development.”

d. Development Level - Development level refers to the specific
growth phase in which most individuals are expected to behave
and function in relation to the advancement of their physical,
mental, socio economical, cognitive and moral abilities.

e. In-Camera Proceedings — means proceedings wherein the court
allows only those persons who are necessary to be present
while hearing the witness deposing in the court.8

f. Concealment of identity of witness -Means and includes any
legislative provision or judicial ruling prohibiting the disclosure
of the name, address, school, family, relatives, neighbourhood
or any other information which may lead to the identification
of a vulnerable witness in print, electronic, social media, etc
or made known to the publicat large during investigation, trial

® Juvenile Justice (Care and Protection of Children) Model Rules 2016, Rule 54(14).

’ Juvenile Justice (Care and Protection of Children) Act 2015, Section 2(9).
® Witness Protection Scheme 2018, Clause 2(f).
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and post-trial stage.®

g. Comfort Items — Comfort items mean any article of choice of the
vulnerable witness which may have a calming effect at the time
of deposition and may include stuffed toy, blanket or book.

h. Court House Tour means a pre-trial tour of the courtroom and
court complex by the Support Person or a para-legal volunteer,
as the case may be, including the vulnerable witness to
familiarize the vulnerable witness with the environment and
the basic process of adjudication and roles of each court
official. 10

I. Live Link - ‘Live link’ means and includes a live television link,
audio-video electronic means or other arrangement whereby a
witness, while not being physically present inthe courtroom!!
is nevertheless present in the courtroom by remote
communication using technology to give evidence and be
cross-examined.

J. Special Measures - means and includes the use of legislative
provisions, and any mode, method and instrument, etc,
considered necessary for providing assistance in recording
deposition of vulnerable witnesses.

o POCSO Act 2012, Section 33(7); JJ Act 2015, Section 74; Indian Penal Code 1860, Section
228A; Nipun Saxena v. Union of India, (2019) 2 SCC 703; Witness Protection Scheme 2018,
Clause 2(b); Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act 1989, Section
15A(8)(a)(b).

1% Juvenile Justice (Care and Protection of Children) Model Rules 2016, Rule 54(14); Alternative

Pre-trial and Trial Processes for Child Witnesses in New Zealand’s Criminal Justice System, Issue
Paper, Min. of Justice, New Zealand Govt. 2010

1 Sec 275 Cr.P.C; Achieving Best Evidence in Criminal Proceedings: Guidance on Interviewing
Victims and Witnesses, CJSHI, UK.
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k. Testimonial Aids - means and includes screens; single visibility
mirrors, curtains,!? live links, image and/or voice altering
devices;3 or any other technical devices, facilities and
equipment.

|. Secondary Victimization - means victimization that occurs not
as a direct result of a criminal act but through the response of
institutions and individuals to the victim.!4

m. Revictimization — means a situation in which a person suffers
more than one criminalincident over a period of time.15

n. Waiting Room - A safe place for vulnerable witnesses where they
can wait.

0. Special Measures Direction - The concerned court shall direct as
to which special measure will be used to enable a vulnerable
witness to depose freely and in a safe, accessible, and
comfortable environment. Directions may be discharged or
varied during the proceedings, but normally continue to be in
effect until the proceedings are concluded.

4. Applicability of guidelines to all vulnerable witnesses-

12 pPOCSO Act 2012, Section 36(2).

3 Witness Protection Scheme, 2018, Clause 7(1); Mahender Chawla v. Union of India, (2019) 14 SCC
615

' UN Model Law on Justice in Matters involving Child Victims and Witnesses of Crime, 2009

15 UN Model Law on Justice in Matters involving Child Victims and Witnesses of Crime, 2009.
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For the avoidance of doubt, it is made clear that these guidelines
shall apply to all vulnerable witnesses as defined in Rule 3(a) of
these Guidelines, regardless of which party is seeking to examine
the witness.

5. No inference of prejudice to be drawn from special measures-

The fact that a witness has had the benefit of a special measure to
assist them in deposition, shall not be regarded in any way
whatsoever as being prejudicial to the position of the other side
and this should be made clear by the judge at the time of passing
order in terms of these guidelines to the parties when the
vulnerable witness is examined.

6. Identification of Stress causing factors of adversarial Criminal
Justice System-

The Court shall consider the following factors which cause stress,
especially but not only limited to child witnesses, rendering them
further vulnerable witnesses, and impeding complete disclosure,
and take necessary steps to mitigate or minimize the stress. The
factors include, amongst others:16

Multiple depositions

Not using developmentally appropriate language
Delays and repeated adjournments

Testifying more than once

Prolonged / protracted court proceedings

T Q0T e

18 State v. Sujeet Kumar, 2014(4) JCC 2718 (High Court of Delhi); Breaking the Cycle of Violence :
Recommendations to Improve the Criminal Justice Response to Child Victims and Witnesses,
US Dept. of Justice.
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W.

Lack of communication between professionals including police,
doctors, lawyers, prosecutors, investigators, and mental
health practitioners, and lack of convergence with authorities
such as Child Welfare Committees, District Child Protection
Units, One Stop Centres etc.

Fear of public exposure

Anxiety about threats from the accused and/or their
associates

Confusion and guilt about testifying against a family member or
relative

Lack of understanding of complex legal procedures

Face-to-face contact with the accused

Practices insensitive to developmental needs

. Aggressive and inappropriate cross-examination, including

asking irrelevantquestions

Lack of adequate support, witness protection, and victims
services

Sequestration of witnesses who may be supportive to the
vulnerable witness

Placement that exposes the vulnerable witness to
intimidation, pressure, orcontinued abuse

. Lack of preparation to enable fearless and robust testifying

Worry about not being believed especially when there is no
evidence other thanthe testimony of the vulnerable witness
Worry about being yelled at, ridiculed, or getting into trouble for
testifying

Worry about retaliation or repercussions for themselves or their
family

Worry about not being understood or being able to communicate
effectively

Formality of court proceedings and surroundings including
formal dress ofmembers of the judiciary and legal personnel
Inaccessibility of the courtroom, particularly for vulnerable
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witnhesses withdisabilities

7. Competency of vulnerable witness-

Every vulnerable witness shall be presumed to be competent to
testify as a witness, unless the court considers that they are
prevented from understanding the questions put to them, or
fromgiving rational answers to those questions due to tender years,
disability, either of body or mind, and illness, or any other cause
of the same kind, in accordance with Section 118 of the Indian
Evidence Act, 1872.17

Explanation: A mentally ill person may also be held competent
unless the person is prevented by the illness to understand
questions.4

When conducting the competency examination, the court shall
not use “general knowledge” or “current affairs” questions to
adjudge competence. Similarly, philosophical questions, such as,
what truth means should be strictly avoided.

8. Persons allowed at competence assessment-

Only the following may be allowed to attend the competence
assessment:

a. the judge and such court personnel deemed necessary and
specified by order ofthe judge concerned;

b. the counsel for the parties;

¢. the guardian ad litem;

d. non-offending parent, guardian, friend, relative of a child
victim or a person in whom the child has trust or

17 Indian Evidence Act 1872, Section 118.
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confidence;!8

e. one or more support persons for a child victim or witness;
translator, interpreter, expert or special educator, if necessary;!°

g. person familiar with the manner of communication of a
vulnerable witness withintellectual or physical disability;=2°

h. the accused, unless the court determines that competence
requires to be and can be fully evaluated in their absence;
and

I. any other person, who in the opinion of the court can assist
in the competenceassessment.

9. Conduct of competence assessment.—

The assessment of a person, as to their competence as a witness
shall be conducted only by the presiding judge.

10. Pre-trial visit of Witnesses to the Court -
Vulnerable witnesses shall be allowed a pre-trial court house
tour or tour of the civil court or Juvenile Justice Board, etc.,
along with the support person?lor para-legal volunteer, as the
case may be, to enable such witnesses to familiarise themselves
with the layout, and may include visit to and explanation of the
following:

a. the location of the accused in the dock;
b. court officials (what their roles are and where they sit);
¢. who else might be in the court;

¥ pOCSO Act 2012, Section 33(4); Juvenile Justice (Care and Protection of Children) Model
Rules 2016,
Rule 54(18)(i).

9 POCSO Act 2012, Section 38(1).

20 pPOCSO Act 2012, Section 38(2); Rights of Persons with Disabilities Act 2016, Section 12.

2! Juvenile Justice (Care and Protection of Children) Model Rules 2016, Rule 54(14).
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d. the location of the witness box;

e. arun-through of basic court procedure;
the facilities available in the court which may include the
waiting room, toilet, separate passage for entry and exit, and
testimonial aids;

g. discussion of any particular fears or concerns, including
concerns regarding safety in relation to the accused, with the
support person, prosecutors and the judge todispel the fear,
trauma and anxiety in connection with the upcoming
depositionat court;22

h. demonstration of any special measures applied for and/or
granted, for example practising on the live link and
explaining who will be able to see them in the courtroom,
and showing the use of screens (where it is practical and
convenientto do so).23

11. Meeting the judge -

The Judge may meet a vulnerable witness suo motu on reasons to be
recorded or on an application of either party in the presence of the
prosecution and defence lawyer, or in their absence before the
witness gives their evidence, for explaining the court process in
order to help them to understand the procedure and give their
testimony, free of fears and concerns.

12. Assistance of an interpreter, translator, special educator or
expert-

(i) The court shall ensure that proceedings relevant to the
testimony of a vulnerable witness or witness are conducted in

?2 POCSO Rules 2020, Rule 4(9).
23 Achieving Best Evidence in Criminal Proceedings: Guidance on Interviewing Victims and
Witnesses, UK; Safeguarding Children as Victims and witnesses, UK.
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language that is simple and comprehensible to the witness.

(i) Wherever necessary, the court may, suo motu or upon an
application presented by either party or a Support Person of
vulnerable witnesses take the assistance of a qualified and
experienced interpreter, translator, special educator or expert,
to enable recording of evidence of vulnerable witnesses, and on
payment of such fees as may be prescribed by the State
Government or authority concerned.24

(i) The concerned court may consider the qualifications
prescribed for interpreters, translators, sign language
interpreters, special educators and experts in Rule 5, POCSO
Rules, 2020 or any other laws, rules, or judgments of the High
Court or Supreme Court inthis regard.

(ivyThe court may also take the assistance of a person familiar with
the manner of communication of a vulnerable witness with
physical or intellectual disability while recording evidence.?25

(v If, in view of the vulnerable witnesses’ age, level of maturity or
special individual needs of a witness, which may include but are
not limited to disabilities (if any), ethnicity, poverty or risk of
revictimization, the witness requires special assistance measures
in order to testify or participate in the justice process, such
measures shall be provided free of cost.

(vi)If the court appoints an interpreter, translator, special educator
or expert, the respective counsel for the parties shall pose
questions to the vulnerable witness only through them, either in
the words used by counsel or, if the vulnerable witness is not
likely to understand the same, in words, signs, or by such mode
as is comprehensible to the wvulnerable witness and which
conveys the meaning intended by the counsel.

% poCso Act, Section 38(1); Rights of Persons with Disabilities Act 2016, Section 12; Declaration
of Basic Principles of Justice for Victims of Crime and Abuse of Power, clause 14

»® POCSO Act, Section 38(2); Rights of Persons with Disabilities Act 2016, Section 12.
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13. Legal assistance and legal aid-

The concerned court shall facilitate the right of a child victim
under the POCSO Act to take assistance of a legal counsel of their
choice.26 Further, any vulnerable witness who falls within the ambit
of Section 12, Legal Services Authorities Act, 1987 or any other laws,
rules, or polices that recognise their right to free legal aid may be
provided with legal aid by the court either:27

a. based on a request by or on behalf of the vulnerable witness; or
b. pursuant to an order of the court on its own motion.

14. Court to allow presence of Support Persons-

(i) The court shall inform vulnerable witnesses that they may take
the assistance of a Support Person during the trial. In cases
under the POCSO Act, 2012, the concerned court shall take
into consideration the role of the Support Persons as provided in
Rule 4(9), POCSO Rules, 2020.

(ilThe court shall allow suo motu or on request, verbal or written,
the presence of a Support Person of the choice of the vulnerable
witness in the courtroom during the deposition,28 provided that
such support person shall not completely obscure the witness
from the view of the accused or the judge.

(i) The court may allow the Support Person to take appropriate
steps to provide emotional supportto the vulnerable witness in

%% poCso Act, Section 40; Juvenile Justice (Care and Protection of Children) Model Rules
2016, Ruleb54(19).

?" Delhi Domestic Working Women’s Forum v. Union of India, 1995 1 SCC 14 (Supreme Court).

% POCSO Act 2012, Section 33(4); POCSO Rules 2020, Rule 4(9); ECOSOC Resolution

2005/20, Guidelines on Justice in Matters involving Child Victims and Witnesses of Crime, clause

30(a); Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, Clause
14.
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the course of the proceedings?® and also inform the court if the
vulnerable witness needs a break or is feeling stressed or
triggered.

(ivy The court shall instruct the Support Person not to prompt,
sway, influence or tutor the vulnerable witness during their
testimony.

(WWhere no other suitable person is available, and only in very rare
cases should another witness in the case, whose deposition has
already been completed in all respects, be appointed as a Support
Person. The court shall ordinarily appoint a neutral person,
other than a parent, as a Support Person. It is only in exceptional
circumstances keeping the condition of the vulnerable witness in
mind, that the court should appoint a parent as a Support
Person. In POCSO cases, however, care shall be taken to ensure
that the provisions of the POCSO Rules, 2020 regarding
engagement of Support Persons are adhered.

(vii The court shall allow Support Persons to coordinate with the
other stakeholders such as police, Special Juvenile Police Unit
(SJPU), medical officer, prosecutors, mental health professionals,
Child Welfare Committee, Juvenile Justice Board, defence
counsels and courts.

(vii As far as possible, the concerned court shall ensure the
continuity of the same Support Personduring the deposition.

(viii If the Support Person is also a witness in the case, their
testimony shall be recorded, ahead of the testimony of the
vulnerable witness.

15. Right to be informed-

A vulnerable witness, their parents or guardian, lawyer, the
Support Person, if designated, or other appropriate person

%% Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, Clause 6(a).
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designated to provide assistance shall, from their first contact
with the court process and throughout that process, be promptly
informed by the Court about the stage of the process and, to the
extent feasible and appropriate, about the following:30

a.

charges brought against the accused, or if none, the stay of
proceedings againstthem;3!

the progress of the case;32

procedures of the criminal justice process including the role
of vulnerable witnesses, the importance, timing and manner
of testimony, and the ways in which proceedings will be
conducted during the trial;33

existing support mechanisms for a vulnerable witness when
participating in proceedings, including services of a Support
Person;34

schedule of court proceedings that the vulnerable witness is
either required to attend or is entitled to attend and the
specific time and place of hearings and other relevant
processes;3°

right of the informant or person authorised by the informant
to be present at the time of hearing of the bail application of
an accused under Sections 376(3), 376AB, 376DA, or 376DB
of the Indian Penal Code, 1860,3¢ or under the POCSO Act.37

% pOCSO Rules 2020, Rule 4(15).

%1 Model Guidelines Under Section 39 of The Protection of Children from Sexual Offences Act, 2012.

%2 Model Guidelines Under Section 39 of The Protection of Children from Sexual Offences Act, 2012.

¥ ECOSOC Resolution 2005/20, Guidelines on Justice in Matters involving Child Victims and Witnesses of
Crime, Clause 19(b). Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power,

Clause 6(a).

¥ ECOSOC Resolution 2005/20, Guidelines on Justice in Matters involving Child Victims and Witnesses of
Crime, clause 19(a).

¥ ECOSOC Resolution 2005/20, Guidelines on Justice in Matters involving Child Victims and Witnesses of
Crime, clause 19(d).

% Code of Criminal Procedure 1973, Section 439(1-A).

3 Reena Jha v. Union of India, W.P.(C) 5011/2017 decided by the Delhi High Court on 25.11.2019;
Miss G v. NCT of Delhi, Crl.M.C. 1474/2020 (High Court of Delhi); Arjun KishanraoMalge v. State of
Maharashtra,PIL No. 5/2021 decided by the Bombay High Court on 08.04.21; Akash Chandrakar v. Stateof
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g. right of wvulnerable victims and their dependents to
reasonable, accurate and timely notice of court proceedings
and bail proceedings under the Scheduled Castes and
Scheduled Tribes (Prevention of Atrocities Act), 1989;38

h. right of vulnerable victims and their dependents to be heard
during proceedings of bail, discharge, release, parole,
conviction or sentence of an accused or any connected
proceedings or arguments and file written submission on
conviction, acquittal or sentencing under the Scheduled
Castes and Scheduled Tribes (Prevention of Atrocities Act),
1989;39

i. availability of public and private emergency, and crisis services,
including shelters;

j. availability of protective measures;

k. availability of victim’s compensation benefits;

. availability of legal aid;4°

m. availability of institutional and non-institutional care under
the juvenile justice system for vulnerable witnesses who may
come under the ambit of a “child in need of care and
protection”;

n. relevant rights of child victims and witnesses under the POCSO
Act and Rules, JJ Act, 2015 and Model Rules or applicable State
Rules, and other applicable laws, as well as the United Nations
Convention on the Rights of the Child and other

Chhattisgarh, Criminal Appeal No.101 of 2021 decided by the Chhattisgarh High Court on19.01.22; Rohit v.
State of U.P, Bail No. 8227/2021 decided by the Allahabad High Court on06.08.21.

38 Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act 1989, Section 15A(3).

% Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act 1989, Section 15A(5);
ECOSOC Resolution 2005/20, Guidelines on Justice in Matters involving Child Victims and
Witnesses of Crime, Clause 21.

“ ECOSOC Resolution 2005/20, Guidelines on Justice in Matters involving Child Victims and
Witnesses of Crime, Clause 19(a).
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16.

international legal instruments, including the Guidelines and
the Declaration of Basic Principles of Justice for Victims of
Crime and Abuse of Power, adopted by the General Assembly
in its resolution 40/34 of 29 November 1985;

0. the progress and disposition of the specific case, including in
a criminal case the apprehension, arrest and custodial status of
the accused and any pending changes to that status, the
prosecutorial decision and relevant post-trial developments and
the outcome of the case and sentence imposed;

p. all decisions, or at least those decisions affecting the
interests of the victim or vulnerable witness;4!

q. the process for appeal against the order of the court.

Waiting area for vulnerable witness-

The courts shall ensure that a waiting area for vulnerable
witnesses with the support person, and the lawyer of the
vulnerable witness, if any, is separate from waiting areas used by
other persons.42 Care shall be taken to ensure that the waiting
room is used only by the vulnerable witness and the non-
offending family members and support persons. The waiting area
should be accessible to all vulnerable witnesses, including those
with disability.43 The waiting area for vulnerable witnesses
should be furnished so as to make a vulnerable witness
comfortable. This may include, but not be limited to, being
furnished and equipped with toys, books, games, drawing and
painting materials and other such activities, TV, etc which can
help lower the anxiety of the witness.#* It could include a place for

4 Model Guidelines Under Section 39 of The Protection of Children from Sexual Offences Act,

2012.

*2 ECOSOC Resolution 2005/20, Guidelines on Justice in Matters involving Child Victims and
Witnesses of Crime, Clause 31(b).

43 Rights of Persons with Disabilities Act 2016, Section 12.

* Juvenile Justice (Care and Protection of Children) Model Rules 2016, Rule 54(12).
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very young child witnesses to rest or sleep. Accessible toilets and
drinking water facilities should also be available inside the waiting
room or within close proximity. The approach to the waiting area
shall be in such a way that allows the witness to access it with
ease and without having to confront other litigants, police, or the
accused and their associates. The waiting area needs to be equipped
with a digital “Case Number Display Monitor” that shows the case
being called in the court. Arrangements for the vulnerable witness
to depose from the waiting area, which may include monitors and
screens for recording of the evidence of the child shall be made
available.

17. Duty to provide comfortable environment-

(i) It shall be the duty of the court to ensure a comfortable
environment for the vulnerable witness by issuing directions
and also by supervising the location, movement and
deportment of all persons in the courtroom including the
parties, their counsel, vulnerable witnesses, Support Persons,
guardian ad litem, facilitator, and court personnel.4>

(i) Separate and safe waiting areas and passage thereto should be
provided for vulnerable witnesses.

(iii) Care shall be taken to ensure that the vulnerable witness
courtroom is accessible to persons with disabilities.

(iv) The vulnerable witness may be allowed to testify from a
place other than the witness chair. The witness chair or other
place from which the vulnerable witness testifies may be turned to
facilitate their testimony but the accused or the opposite party
and their counsel must have a frontal or profile view of the
vulnerable witness even by a video link, during the testimony of

%5 ECOSOC Resolution 2005/20, Guidelines on Justice in Matters involving Child Victims and
Witnesses of Crime, Clause 30(d).
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the vulnerable witness. The witness chair or other place from
which the vulnerable witness testifies may also be
rearranged to allow the vulnerable witness to see the accused
or the opposite party and their counsel, if the wvulnerable
witness chooses to look at them, without turning their body or
leaving the witness stand.

(v) In case of a victim of a sexual offence, care should be taken to
avoid exposure of the victim to the accused at the time of
recording the evidence, while ensuring the right of cross-
examination of the accused*® and that the accused is in a
position to hear the statement of the child and communicate
with their advocate.4”

(vi) While deciding to make available such an environment, the
judge may be dispensed with from wearing their judicial robes.*8

(vij  Access to créche facilities within the court premises should
be enabled for vulnerable witnesses who may require child care
facilities on the date of their deposition.

18. Directions for Judges of Criminal Courts, Children’s Courts
and Juvenile Justice Boards'? -

() Vulnerable witnesses shall receive high priority and shall be
dealt with as expeditiously as possible, minimizing unnecessary
delays and adjournments to avoid repeated appearances of the
witness in the Court.*® (Whenever necessary and possible, the

46 Code of Criminal Procedure 1973, Section 273.
" POCSO Act 2012, Section 36(1); JJ Model Rules 2016, Rule 54(18(xi).

* Virender v. State of NCT Delhi, Crl.A No. 121/08 dt. 29.09.09 decided by the High Court of

Delhi.

* PoCso Act, 2012, Section 33(5); Code of Criminal Procedure 1973, proviso to Section 309(1);
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act 1989, Section 14(3);
ECOSOC Resolution 2005/20, Guidelines on Justice in Matters involving Child Victims and
Witnesses of Crime, Clause 30(c). Declaration of Basic Principles of Justice for Victims of Crime
and Abuse of Power, Clause 6(e).
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court schedule will be altered to ensure that the testimony of
the vulnerable witness is recorded on sequential days, without
delays.)

(ii) Judges and court administrators should ensure that the
developmental needs of vulnerable witnesses are identified,
recognized and accommodated in the arrangement of the
courtroom and recording of the testimony. For instance, judges
should use developmentally appropriate language, schedule
hearings for the record of testimony bearing in mind the
attention span, physical needs and exam schedules of young
vulnerable witnesses, and allow the use of testimonial aids as
well as interpreters, translators, when necessary.

(iii) The judges should ensure that vulnerable witnesses with
disability are able to exercise their right to access the court
without discrimination on the basis of disability.5° In case of a
victim under Sections 354, 354A, 354-B, 354-C, 354-D, 376(1),
376(2), 376-A, 376-B, 376-C, 376-D, 376-E, or 509, IPC, where the
victim is temporarily or permanently mentally or physically
disabled, their statement under Section 164(5-A) shall be
considered as a statement in lieu of examination-in- chief.5!

(v)Additional measures may be taken to enable the recording of
evidence of vulnerable witnesses with disability. For instance,
steps can be taken to record witness testimony in compliance
with Section 278, Cr.PC in Braille to ensure a vulnerable witness
is not dependant on another person to read their testimony out;
use of amplification devices / document magnifiers / ensuring
that all notices that require a response or an action to be taken
(e.g. summons, orders) are available by accessible means and in
accessible formats; use of video and audio guides; engagement

50 Rights of Persons with Disabilities Act 2016, Section 12; UN Convention on the Rights of
Persons with Disabilities, Article 13.
*!Code of Criminal Procedure 1973, Section 164(5A)(b).
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of sign language interpreters; enabling wheelchair access in the
court premises, courtroom and witness box. Adequate time
should be given to vulnerable witnesses using communication
boards during evidence.

(v) The Court should be satisfied that a victim or wvulnerable
witness is not scared and that they are able to reveal what
happened to them when they are subjected to an examination
during recording of evidence. The Court must ensure that the
victim or vulnerable witness is not concealing any portion of
evidence for the reason that they were ashamed of what
happened tothem.>52

(viiThe Court shall ensure that adequate time and opportunity is
given to refresh the memory of vulnerable witnesses.

(vl  In cases of sexual offences, judges should avoid asking the
vulnerable witness to demonstrate intimate touching on their
own body, during the recording of the testimony and vulnerable
witnesses can instead be asked to point to a body outline
diagram.>3

(vii Judges should be flexible in allowing the wvulnerable
witnesses to have a Support Person present while testifying and
should guard against unnecessary sequestration of Support
Personsor any other persons permitted to be present during the
testimony of the witness.

(ix}Judges should encourage the victim or vulnerable witness to let
the court know if they have a problem, do not understand a
question or if they may need a break.54

(X) Judges should ensure that steps are taken to ensure the
atmosphere is comfortable and not intimidating. For instance,

52 AkshaySarma v. State of Assam, (2017) 2 GLR 121 (Gauhati High Court).

>3 Ministry of Women and Child Development, Model Guidelines Under Section 39 of The
Protection of Children from Sexual Offences Act, 2012, p.69.

54 Model Guidelines Under Section 39 of The Protection of Children from Sexual Offences Act,

2012.
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the court may consider allowing a limited number of defence
lawyers to be present in the courtroom during the deposition of
a vulnerable witness or not allowing counsel to ask questions in
an intimidating tone or interrupting the witness.

xjJudges shall carefully monitor the examination and cross
examination of the victim or vulnerable witnesses to avoid any
harassment or intimidation to the victim or vulnerable
witness.>5

(xii) Judges may allow a vulnerable witness to carry a comfort item
during the deposition.

(xiiiy Judges may provide transport or transportation cost for the
vulnerable witness in accordance with the rules framed by the
High Court of Uttrakhand in this regard.

xivy Judges shall ensure that the requisite guidelines and
Standard Operating Procedures affirmed by the Hon’ble
Supreme Court in respect of recording of evidence of vulnerable
witnesses is followed.56

19. Allowing proceedings to be conducted in camera-

() The mandatory requirement of in camera trials as per section
327 CrPC and Section 37 of the POCSO Act shall be ensured
and recorded in the orders passed in such cases. In all other
cases, the court may, at the time of testimony of a vulnerable
witness, order in writing the exclusion from the courtroom of all
persons, who do not have a direct interest in the case including
members of the press. Such an order may be made to protect

> AkshaySarma v. State of Assam, (2017) 2 GLR 121 (Gauhati High Court).

5 For instance, the SOP laid down in In Re Children in Street Situations, 2022 SCC OnLine SC 189
(Supreme Court of India) is to be followed in all criminal trials where the child witnesses do not
reside near the court where the trial is conducted and where the child witnesses are examined
virtually, not physically, in these courts where the trial is conducted. Judges should also comply
with the Witness Protection Scheme 2018 which was approved by the Supreme Court in Mahender
Chawla v. Union of India (2019) 14 SCC 615 (Supreme Court of India).
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the right to privacy of the vulnerable witness or if the court is of
the opinion that requiring the vulnerable witness to testifyin open
court would cause psychological harm to them, hinder the
ascertainment of truth, or result in their inability to effectively
communicate due to embarrassment, fear, or timidity.

(ii) In making its order, the court shall consider the
developmental level of the vulnerable child witness, the nature
of the crime, the nature of testimony regarding the crime, the
relationship of the child witness to the accused and to persons
attending the trial, their wishes, and the interests of their
parents or legal guardian.

20. Live-link television testimony in criminal cases where the
vulnerable witness is involved -

() Any party in the case, the prosecutor, counsel or the guardian ad
litem may apply for an order that the testimony of the vulnerable
witness be taken in a room outside the courtroom and be
televised to the courtroom by live-link television.

(i) In order to take a decision of usage of a live-link the judge may
question the vulnerable witness in chambers, or in some
comfortable place other than the courtroom, in the presence of
the support person, guardian ad litem, prosecutor, and counsel
for the parties. The questions of the judge shall not be related to
the issues at trial but to the feelings of the vulnerable witness
abouttestifying in the courtroom.

(iii) The court on its own motion, if deemed appropriate, may
pass orders in terms of (i) or any other suitable directions for
recording the evidence of a vulnerable witness.

(vyHigh Court of Uttarakhand Video Conferencing Rules, 2020
shall apply mutatis mutandis for recording of evidence under
these guidelines.
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21. Provision of testimonial aids to prevent exposure of
vulnerable witness to the accused-

The court may suo motu or on an application made even by the
vulnerable witness, prosecutor or counsel or the guardian ad litem
order testimonial aid such as screens, one-way mirror, curtains or
other devices to be placed in the courtroom in such a manner that
the vulnerable witness cannot see the accused / opposite party
while testifying and at the same time ensuring that the opposite
party / accused is in a position to hear the statement of the
vulnerable witness and communicate with their advocate.5” The
court shall issue an order in writing stating the reasons and
describing the approved courtroom arrangement in the judgment.

22. Factors to be considered while considering the application
under Guidelines-

(i) The court may order that the testimony of the vulnerable witness
be taken by live- link television if there is a substantial likelihood
that the vulnerable witness would not provide a full and candid
account of the evidence if required to testify in the presence of
the accused / opposite party, their counsel or the prosecutor as
the case may be or if the vulnerable witness is likely to be
traumatised by exposure to the accused.

(i) The order granting or denying the use of live-link television shall
state the reasons therefore and may consider the following:

a. the age and level of development of the vulnerable witness;

b. the physical and mental health, including any intellectual or
physical disability of the vulnerable witness;

C. any physical, emotional, or psychological harm related to

" POCSO Act 2012, Section 36(1); Code of Criminal Procedure 1973, Section 273; ECOSOC
Resolution 2005/20, Guidelines on Justice in Matters involving Child Victims and Witnesses of
Crime, clause 31(c).
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the case on hand or trauma experienced by the vulnerable

witness;

d. the nature of the alleged offence/case and circumstances of its
commission,;

€. any threats against the vulnerable witness;

f. the relationship of the vulnerable witness with the accused or
adverse party;

g the reaction of the wvulnerable witness to any prior
encounters with the accused / opposite party in court or
elsewhere;

h.the reaction of the vulnerable witness prior to trial when the
topic of testifyingwas discussed by parents or professionals;

i. specific symptoms of stress exhibited by the vulnerable witness in
the days priorto testifying;

j. testimony of expert or lay witnesses;

k.the custodial situation of the child and the attitude of the
members of the child’s family regarding the events about which
the child will testify;

l. the wishes of the vulnerable witness on the manner in which
they would like torender the testimony; and

m. other relevant factors, such as court atmosphere and
formalities of courtprocedure.

(iii) The court shall ensure ahead of time that the equipment is
working, recordings can be played and that camera angles will
not permit the witness to see the defendant. The court shall not
waituntil the victim or vulnerable witness is in the live link room
to run checks: delays and malfunctions can be disruptive to the
vulnerable witness. Where a live link is being used during the
vulnerable witness’s testimony, ensure that they are able to see all
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of the questioner’s face.>® It should be explained that the judge or
magistrates can always see the vulnerable witness over the live
video link even when the witness cannot see the judge or
magistrates.>9

23. Mode of questioning-

() To facilitate the ascertainment of the truth the court shall
exercise control over the questioning of vulnerable witnesses
and may do so by:
a.ensuring that questions are kept simple and stated in a form
appropriate to the comprehension and developmental level of
the vulnerable witness;

b.protecting vulnerable witness from harassment or undue
embarrassment, character assassination, aggressive
questioning, and ensure that dignity of the witness is
maintained at all times during the trial;°

c.avoiding waste of time by declining questions which the court
considers unacceptable due to their being improper, unfair,
misleading, needless, unconnected to the case, repetitive or
expressed in language that is too complicated for the witness to
understand.

d.allowing the vulnerable witness to testify in a narrative form.

e.in cases involving multiple accused persons or defendants, take
steps to minimize repetition of questions, and the court may
require counsels for different parties to provide questions in
advance from all the counsels.

58 Model Guidelines Under Section 39 of The Protection of Children from Sexual Offences Act,
2012.

59 Model Guidelines Under Section 39 of The Protection of Children from Sexual Offences Act,

2012.

60 POCSO Act 2012, Section 33(6); Indian Evidence Act 1872, Sections 53 A, 148, 151, 152
and the proviso to Section 146; State of Punjab v. Gurmit Singh (1996) 2 SCC 384; AkshaySarma
v. State of Assam, (2017) 2 GLR 121 (Gauhati High Court).
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f.in cases involving sexual offences against child victims, ensuring
that questions are put to the child victim only through the
court.6!

(ilObjections to questions should be couched in a manner so as

not to mislead, confuse, frighten a vulnerable witness.

(il The court should allow the questions to be put in simple

language avoiding slang, esoteric jargon, proverbs, metaphors
and acronyms. The court should ascertain the spoken language
of the victim or vulnerable witness and the range of their
vocabulary before recording the evidence.®2 The court must not
allow the question carrying words capable of multiple meanings,
questions having use of both past and present in one sentence,
or multiple questions, which is likely to confuse a witness. Where
the witness seems confused, instead of repetition of the same
question, the court should direct it’sre-phrasing.

Explanation: The reaction of a vulnerable witness shall be treated
as sufficient clue that the question was not clear so it shall be
rephrased and put to the witness in a different way.63

Given the developmental level of vulnerable witnesses, excessively
long questions shall be required to be rephrased and thereafter
put to witness.

(vyQuestions framed as compound or complex sentence structure;

or two part questions or those containing double negatives shall
be rephrased and thereafter put to witness.

24. Rules of deposition to be explained to the Witnesses-

The court shall explain to a vulnerable witness to

®1 pOCSO Act 2012, Section 33(2); Sakshi v. Union of India, AIR 2004 SC 3566 (Supreme
Court of India).

62 AkshaySarma v. State of Assam, (2017) 2 GLR 121 (Gauhati High Court).
® Virender v. State,Crl.A. No.121 /08 decided by the Delhi High Court on 29.9.09.
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25.

(@  Carefully listen to the questions posed and to tell the

court the true version of eventsand, as far as possible (except in

the case of very young children) not to respond by shaking their

head to mean yes or no, when answering,

(b) To specifically state if the witness does not remember or has
forgotten something,

(c) To clearly ask when the question is not understood.

A gesture by a vulnerable witness to explain what had happened
shall be appropriately interpreted and recorded in the vulnerable
witness’ deposition. Assistance of an interpreter or special
educator shall be taken if the witness is unable to communicate
verbally and such statement should be video graphed.®4

Compensation-

The court shall apply its mind to the question of award of
compensation in every case involving a victim who is a vulnerable
witness, having regard to the laws and schemes applicable to the
State of Uttrakhand.®5

26. Protection of privacy and safety-

64 Indian Evidence Act 1872, Section 119.

65 Code of Criminal Procedure 1973, Sections 357, 357A. POCSO Act 2012, Section 33(8) and
POCSO Rules 2020, Rule 9; NALSA’s Compensation Scheme for Women Victims/Survivors of
Sexual Assault/Other Crimes -2018; Ankush Shivaji Gaikwad v. State of Maharashtra, AIR2013
SC 2454 (Supreme Court of India); Nipun Saxena v. Union of India, Writ Petition(s) (Civil)
No(s).565/2012 order of the Supreme Court dated 11.05.2018; Suresh v. State of Haryana, 2014
SCC OnLine SC 952 (Supreme Court of India); Bodhisattwa Gautam v. Miss Subhra
Chakraborty, AIR 1996 SC 922 (Supreme Court of India); Declaration of Basic Principles of
Justice for Victims of Crime and Abuse of Power, Clause 12. Uttrakhand Victim of Crime
Assistance Scheme, 2013 as amended from time to time.
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27.

Orders and judgments pertaining to cases involving vulnerable
witnesses shall be made available on e-courts or on the official
portal of the court after redacting identifying information of
vulnerable witnesses. Any record containing identifying
information regarding a vulnerable witness shall be confidential
and kept under seal. Except upon written request and order of
the court, the record shall only be made available to the following:

Members of the court staff for administrative use;
The Public Prosecutor for inspection;

Defence counsel for inspection;

The guardian ad litem for inspection;

Other persons as determined by the court.

® o o T

Protective order.—

The depositions of the vulnerable witness recorded by video link
shall not be video recorded except under reasoned order
requiring the special measures by the judge. However where any
video or audio recording of a vulnerable witness is made, it shall
be under a protective order that provides as follows:

(i) A transcript of the testimony of the vulnerable witness shall be

prepared and maintained on record of the case. Copies of such
transcript shall be furnished to the parties of the case.

(i) Recording may be viewed only by parties, their counsel, their

expert witness, and the guardian ad litem in the office of the court,
following a procedure similar to inspection of documents.

(iii) No person shall be granted access to the recording, or any

part thereof unless they sign a written affirmation that they have
received and read a copy of the protective order; that they submit
to the jurisdiction of the court with respect to the protective
order; and that in case of violation thereof, they will be subject to
the penalties provided by law.

(ivyAny recording, if made available to the parties or their counsel,
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shall bear the following cautionary notice:

“This object or document and the contents thereof are subject
to a protective order issued by the court in (case title), (case
number). They shall not be examined, inspected, read, viewed,
or copied by any person, or disclosed to any person, except as
provided in the protective order. No additional copies of the
tape or any of its portion shall be made, given, sold, or shown
to any person without prior court order. Any person violating
such protective order is subject to the contempt power of the
court and other penalties prescribed by law.”

(v) No recording shall be given, loaned, sold, or shown to any
person except as ordered by the court. This protective order shall
remain in full force and effect until further order of the court.

28. Personal details during evidence likely to cause threat to
physical safety of vulnerable witness to be excluded —

A vulnerable witness has a right at any court proceeding not to
testify regarding personal identifying information, including their
name, address, telephone number, school, and other
information that could endanger their physical safety or that of
their family. The court may, however, require the vulnerable
witness to testify regarding personal identifying information in the
interest of justice.

29. Destruction of videotapes and audiotapes.—
Any video or audio recording of a vulnerable witness produced
under the provisions of these guidelines or otherwise made part
of the court record shall be destroyed as per directions issued by
the High Court of Uttrakhand from time to time.

30. Protective measures-
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At any stage in the justice process where the safety of a

vulnerable witness is deemed to be atrisk, depending upon the
intensity of the threat perception, the court shall suo motu
arrange to have protective measures put in place for the
vulnerable witness or refer the matter to the Competent
Authority under the Witness Protection Scheme, 2018.%6 Those
measures may include the following:

a. prohibiting direct or indirect contact between avulnerable
witness and the accused / opposite party at any point in the
justice process;®7

b. restraint orders;68

c¢. direct continuation of bail conditions during trial;®9

d. protection for a vulnerable witness by the police or other
relevant agencies and safeguarding the whereabouts of the
vulnerable witness from disclosure;70

e. any other protective measures that may be deemed
appropriate, including those stipulated under the Witness
Protection Scheme, 2018.

31. Review and Monitoring. —
The implementation of the guidelines shall be reviewed as per need
and necessity by the High Court of Uttarakhand and for this
purpose it may engage independent research bodies or

% Mahender Chawla v. Union of India, (2019) 14 SCC 615 (Supreme Court of India); Declaration of
Basic Principles of Justice for Victims of Crime and Abuse of Power, Clause6(d).

" ECOSOC Resolution 2005 /20, Guidelines on Justice in Matters involving Child Victims and
Witnesses of Crime, Clause 34(a).

% BECOSOC Resolution 2005/20, Guidelines on Justice in Matters involving Child Victims and
Witnesses of Crime, Clause 34(b).

% BECOSOC Resolution 2005/20, Guidelines on Justice in Matters involving Child Victims and
Witnesses of Crime, Clause 34(c).

"® ECOSOC Resolution 2005/20, Guidelines on Justice in Matters involving Child Victims and
Witnesses of Crime, Clause 34(e).
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organisations, reputed academic institutions or Universities or
constitute a multi-disciplinary Committee including experts having
the experience of working with vulnerable witnesses. The
recommendations so received shall be promptly acted upon and the
guidelines may also be updated based on relevant legal
developments.

Additional Guidelines specific to child victims and witnesses

32. Developmentally appropriate questions for child witnesses.—
The questions asked to assess the competency of a child witness
shall be appropriate to the ageand developmental level of the child;
shall not in any manner be related to the issues at trial; and shall
focus on the ability of the child to remember, communicate,
distinguish between truth and falsehood, and appreciate the duty
to testify truthfully.”!

33. Appointment of Guardian ad litem.—

The court may appoint any person as guardian ad litem as per
law to a vulnerable child witnesswho is a victim of, or a witness to
a crime having regard to their best interests, after consideringthe
background of the guardian ad litem and their familiarity with
the judicial process, social service programs, and human
development, giving preference to the parents of the child, if
qualified. The guardian ad litem may be a member of bar /
practicing advocate, except a person who is a witness in any
proceeding involving the vulnerable witness. .

™ State v. Rahul, 2013 IVAD 745 (High Court of Delhi); State v. Sujeet Kumar, 2014(4) JCC2718
(High Court of Delhi).
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34. Duties of guardian ad litem-

It shall be the duty of the guardian ad litem of the vulnerable child
witness so appointed by court to:

a. attend all depositions, hearings, and trial proceedings in
which a vulnerable witness participates.

b. make recommendations to the court concerning the best
interest of the vulnerable witness keeping in view the needs of
the witness and observing the impact of the proceedings on the
witness.

c¢. explain in a language understandable to the vulnerable
witness, all legal proceedings, including police investigations,
status and progress of the trial, child-friendly measures and
rights, and witness protection measures, in which the vulnerable
witness is involved;

d. assist the vulnerable witness and their family in coping with the
emotional effects of participating in any case/ proceedings,
especially the crime and subsequent criminal or non-criminal
proceedings in which the vulnerable witness is involved;

e. remain with the vulnerable witness while the vulnerable witness
waits to testify.

35. Testimony during appropriate hours-
The court may order that the testimony of the child witness or
child victim should be taken during a time of day when the
vulnerable witness is well-rested and does not clash with their
routine activities like meal and sleep timings, attending
school / exams or other activities specific to that witness.72

2 ECOSOC Resolution 2005/20, Guidelines on Justice in Matters involving Child Victims and
Witnesses of Crime, Clause 30(d).
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36. Frequent breaks during testimony-
The child witness or child victim may be allowed reasonable
periods of relief and breaks while undergoing depositions, as
often as necessary, depending on their age, disability, and
developmental need.”3

37. Measures to protect the privacy and well-being of child victims
and witnesses-

(i) Confidentiality of vulnerable witnesses and judicial
transparency are not mutually exclusive and vulnerable
victims' / witnesses' right to information and access to court
records in their own case shall not be restricted in the name of
protecting their privacy and confidentiality. It is possible for
courts to maintain anonymity of vulnerable witnesses through
simple name suppression measures which would then enable the
release of court documents without endangering their privacy.
Best practices from various countries and international tribunals
and courts may be adapted for the purpose of balancing
confidentiality and judicial data accessibility and transparency.”4

(i) To ensure the privacy and physical and mental well-being of
a child victim and to prevent undue distress and secondary
victimization, taking into account the best interests of the
vulnerable witness, the court may order one or more of the one
or more of the following measures to protect the privacy and
physical and mental well-being of the vulnerable child witness or
victim:7>

® POCSO Act 2012, Section 33(3). ECOSOC Resolution 2005/20, Guidelines on Justice in Matters
involving Child Victims and Witnesses of Crime, Clause 30(d).

4 HAQ Centre for Child Rights, Balancing Children’s Confidentiality and Judicial
Accountability: A Cross-Country Comparison of Best Practices Regarding Children’s Privacy in the
Criminal  Justice System, <https://www.haqcrc.org/new-at-haq/balancing-  childrens-
confidentiality-and-judicial-accountability>.

" Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, Clause 6(d).
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a.  Concealing from the public record any names, addresses,
workplaces, professions or any other information that could lead
to the identification of the child victim or witness in orders,
judgments, or any case records accessible to the public.”¢ Where
the accused is related to the child victim, care shall also be taken
to redact the identity of the accused before making the order or
judgment accessible to the public;77

b. prohibiting the defence lawyer and persons present in the
court room from revealing the identity of the vulnerable witness or
disclosing any material or information that would lead to the
identification of the vulnerable witness in the media;

c. protecting the identity of child victims and permitting disclosure in
accordance with relevant statutory provisions and judicial
precedents. ;78

d. assigning a pseudonym or a number to a child victim in cases of
sexual offences, inwhich case the full name and date of birth of
the child shall be revealed to the accused for the preparation of
their defence. In other cases, a pseudonym may be assigned as
per request of the parties;

e. avoiding exposure to the accused by using screens or single
visibility mirror;

f. through examination in another ©place, transmitted
simultaneously to the courtroom by means of video link;

76 POCSO Act 2012, Section 33(7); JJ Act 2015, Section 74; Indian Penal Code 1860, Section 228A.
Nipun Saxena v. Union of India, (2019) 2 SCC 703. Witness Protection Scheme, 2018, Clause 2(b).
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989, Section 15A(8)(a)(b).
ECOSOC Resolution 2005/20, Guidelines on Justice in Matters involving Child Victims and
Witnesses of Crime, clause 27.

" For instance, in cases of incest where the accused is the father, the child becomes identifiable
immediately if the name of the father appears in the judgment copy available on e-courts or any
other publiclyaccessible domain.

8 pocso Act, 2012, Section 33(7); Indian Penal Code 1860, Section 228A(2); Code of Criminal
Procedure 1973, Section 327(3); Nipun Saxena v. Union of India, (2019) 2 SCC 703 (Supreme Court
of India).
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through a qualified and suitable facilitator, such as, but not
limited to, an interpreter for vulnerable witness with hearing,
sight, speech or otherdisabilities;

holding in-camera trials;

if the child victim or witness refuses to give testimony in the
presence of the accused or if circumstances show that the child
may be inhibited from speaking freely in that person’s presence,
the court shall give orders to temporarily remove the accused
from the courtroom to an adjacent room with a video link or a
one way mirror visibility into the courtroom. In such cases, the
defence lawyer shall remain in the courtroom and question the
vulnerable witness , and the accused’s right of confrontation
shall thus be guaranteed,;

i. taking any other measure that the court may deem necessary to
advance the right to privacy, including, where applicable,
anonymity, taking into account the best interests of the child
witness and the rights of the accused.

(i) Orders and judgments pertaining to cases involving vulnerable
child witnesses shall be made available on e-courts or on the
official portal of the court after suppressing their identifying
information.

38. Standard Operating Procedure to be followed during virtual
examination of child witnesses-

Judges shall ensure that the Standard Operating Procedure
affirmed by the Hon’ble Supreme Court of India in In Re Children
in Street Situation” is adhered to in all criminal trials where the
child witness does not reside near the court where the trial is
conducted and where the child witness is examined virtually, not
physically, by the court in which the trial is conducted.

™ In Re Children in Street Situations, 2022 SCC OnLine SC 189 (Supreme Court of India).
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No.34/UHC/Admin.A/2023 Dated: Feb.20, 2023

Civil Judge (Sr. Div.), Nainital is given the powers of Drawing and Disbursing Officer
(DDO) of the Family Court, Nainital for the duration (w.e.f. 20.02.2023 to 25.03.2023)
of child care leave of Ms. Anjushree Juyal, Judge, Family Court, Nainital, inlight of the
Notification No. 101-one/Nyay Anubhag/2002 dated 05.04.2002 of the Government of
Uttarakhand.

By Order of Hon’ble the Chief Justice

No.37/UHC/Admin.A/2023 Dated: Feb.21, 2023

Pursuant to the Order dated 20.02.2023 of Hon’ble High Court of Uttarakhand passed
in WPSB No. 65 of 2023 titled as Rajeev Kumar Vs. State of Uttarakhand; Shri Rajeev
Kumar, Chairman, Permanent Lok Adalat Dehradun stands relieved from the charge of
Chairman, Permanent Lok Adalat, Dehradun forthwith, subject to outcome of the Writ
Petition (WPSB) No. 65 of 2023.

By Order of the Court
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No.51/UHC/Stationery/2023 Dated: February 28, 2023

High Court of Uttarakhand has been pleased to declare 06.03.2023 (Monday) and
07.03.2023 (Tuesday) as holidays for the High Court of Uttarakhand. In lieu thereof,

19.08.2023 (Saturday) and 02.12.2023 (Saturday) shall be the Court Working days for the
High Court.

By Order of the Court

No.74/UHC/Admin.A/2023 Dated: Mar.21, 2023

In exercise of powers conferred by Sub Section (2) of Section 19 of “The Bengal,
Agra and Assam Civil Courts Act, 1887 as amended upto date” [also applicable to the
Stateof Uttarakhand], the High Court is pleased to direct that Shri Ishank, Civil Judge (Jr.

Div.) Batch- 2019, shall have jurisdiction to try Civil Suits of pecuniary value not
exceeding X3.00 Lakh.

By Order of the Court

No.75/UHC/Admin.A/2023 Dated: Mar.21, 2023

In exercise of powers conferred U/s 11(3) of the Code of Criminal Procedure 1973, Shri
Ishank, Officer of Civil Judge (Jr. Div.), Batch-2019, is hereby conferred with the powers of

Judicial Magistrate, 1 Class to exercise these powers within the districts where he remains posted.

By Order of the Court,
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No. 76/UHC/XII11-b-1/Recruitment Cell/2023; Dated: 23" March, 2023.

In compliance of directions issued by Hon'ble the Supreme Court of India in Civil Appeal
No. 1867 of 2006, "Malik Mazhar Sultan and Another Vs. U.P. Public Service Commission and
Others", the High Court of Uttarakhand, Nainital has determined following vacancies (including

vacancies likely to occur within one year) for various Judicial Cadres for the Year 2023:-

Recruitment/ Selection Year — 2023

ﬁllé Cadres Of Judicial Service In The State VacanciesNotified
H.J.S. 65% by Promotion from the Cadre of Civil Judge 02
L (Senior Division) on the principle of merit-cum-seniority
H.J.S. 10% by Promotion from the Cadre of Civil Judge 00
2. (Senior Division) through Limited Competitive Examination
3. H.J.S. 25% Direct Recruitment (from Bar) 01
4. Civil Judge (Senior Division) 05
5. Civil Judge (Junior Division) 02
By Order of the Hon'ble Court
No. 77/ UHC/Admin.A/2023 Dated: March 23,2023

In exercise of the powers conferred by Article 225 of the Constitution of India and all the
other powers enabling in that behalf, the High Court of Uttarakhand hereby substitutes the proviso of
Rule 13 of Chapter-1V of Rules of Court, 1952, as applicable to High Court of Uttarakhand as

under-
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Existing Rule

Substituted Rule

Provided that in the latter case the person so
identifying shall sign at the foot of the affidavit a
declaration in the following form, after there has
been affixed to such declaration in his presence
the thumb impression of the person so identified,
namely-
Form of declaration

I (name, description and address) declare that I am
satisfied on the grounds stated below that the
person making this affidavit and alleging himself to
be A, B is thatperson:

(Here state the grounds)

Provided that in the latter case the person so identifying
shall sign at the foot of the affidavit a declaration in
the following form, after satisfying himself from any
of the documents furnished by the person soidentified
from which identity can be duly established, namely
Passport, Driving Licence, Voter Identity Card, PAN
Card and Photo Identity Card issued by the
Government:

Form of Declaration:
I (name, description and address) identify thedeponent
Shri /Smt. / KMo from
his/her (name of the document of identity).

This amendment shall come into force with immediate effect.

By Order of the Court

*kkhkkhkhkkkikk
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CIRCULAR

From,
Registrar General,
High Court of Uttarakhand,
Nainital.
To,
All the District Judges, Subordinate to High Court of Uttarakhand.
Principal Judge/ Judges, Family Courts, Subordinate to High Court of Uttarakhand.
Principal Secretary, Legislative & Parliamentary Affairs, Government of Uttarakhand, Dehradun.
Secretary, Law-cum-L K., Government of Uttarakhand, Dehradun.
Chairman, Commercial Tax Tribunal, F-6, Nehru Colony, Haridwar Road, Dehradun.
Chairman, State Transport Appellate Tribunal, House of Doctor Poonam Gambhir, Vaidik Kaya Ayurvedic Centre,
Ist Floor, House No.85/1, Laxmi Road, (Mear Favvara Chauk), Dehradun.
7. Director, Uttarakhand Judicial and Legal Academy, Bhowali, District Nainital.
8. Legal Advisor to Hon'ble the Governor, Raj Bhawan, Dehradun.
9. Secretary, Lokayukt, 3/3, Industrial Area, Patel Nagar, Dehradun.
10. Registrar, State Consumer Disputes Redressal Commission, HN. 23/16, Circular Road, Dalanwala, Dehradun.
11. Member-Secretary, Uttarakhand State Legal Services Authority, Nainital.
12. Presiding Officer, Labour Courts, Dehradun, Haridwar and Kashipur, District Udham Singh Nagar.
13. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital.
14. Presiding Officer, Food Safety Appellate Tribunal, Dehradun and Haldwani, District Mainital.
15. Registrar, Public Service Tribunal, Uttarakhand, Dehradun.
16. Secretary-cum-Registrar, State Level Police Complaint Authority, Dehradun.
17. Chairman, Permanent Lok Adalat, Dehradun, Haridwar, Nainital and Udham Singh Nagar.
18. Legal Advisor to Uttarakhand Public Service Commission, Haridwar.
19. Chairman, Uttarakhand Co-operative Tribunal, Dehradun.

Al i e

C.L. No. 01/UHC/Admin.A/2023 Dated: January 03, 2023.

Sub:  Partial Modification in Nomination of Administrative Judge(s).

Sir/Madam,

With reference to earier C.L. No. 13 Dated: October 11, 2021 and C.L. No. 01 Dated: May 21, 2022
on the subject noted above, I am directed to inform that Hon'ble the Chief Justice is pleased to nominate the following
Hon'ble Judges as the Administrative Judge In-charge of the District, shown against their name, in addition to their
earlier nominated districts, with immediate effect.

1. Hon'ble Mr. Justice Ravindra Maithani : District Uttarkashi.
2. Hon'ble Mr. Justice Alok Kumar Verma : District Pauri Garhwal.

You are therefore, informed accordingly.
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Registrar General,
High Court of Uttarakhand,
Namital.
To
All the Dastrict Judges,
State Judiciary, Uttarakhand.

C. L. No. 02/ UHC/Admimn_ B/2022 Dated: 5% January, 2023.
Subject: Recording Of Evidence Through Video-Conferencing.
Sir/Madam,

Apropos to the subject noted above, I am directed to 1ssue the

following directions of the Hon’ble Court with regard to recording of evidence in
the District Judiciary:

1. Evidence of Doctors, Forensic Experts and other witnesses of formal
nature mvariably be recorded through Video-Conferencing in accordance
with “High Court of Uttarakhand Video Conferencing Rules-2020".

2. If any of the party applies to the Court that the exanunation of any of
above such witness m Court 1s necessary instead of by Video-Conferencing,
then such witness would be summoned by a speaking order with special
reasons Justifying the physical presence of such witness passed by the Court
concerned before dispensing with the recording of evidence of such witnesses
through Video-Conferencing.

3. While recording the ewvidence through WVideo-Conferencing,
provisions contamned in “High Court of Uttarakhand Video Conferencing
Rules-2020" 1n general and Rule 3 1n particular, be followed mvariably.

4. Monthly data of recording of evidence through Video-Conferencing
shall be maintained by each Court and shall be subnutted along with the
minutes of monthly meeting. Minutes shall also contain data of above such
witnesses, who were summoned for special reasons.

5. In case, evidence of such witnesses has not been recorded through
Video-Conferencing. copy of order justifying the physical presence of such
witnesses be enclosed with the minutes.
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It 15, therefore, requested to circulate the aforesaid directions
amongst all the Judicial Officers in your respective judgeship for information

and strict compliance.

Regards.
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From,
Registrar General,
High Court of Uttarakhand,
Nainatal.
To,
All the District Judges,
State Judiciary, Uttarakhand.
C. L. No. 03 / UHC/Admin. B/2022 Dated: 5™ January, 2023.
Subiject: Recording Weeding (Destruction Of Records).
Sir/Madam,

Apropos to the subject noted above, I am directed to 1ssue the
following directions of the Hon’ble Court with regard to weeding (Destruction of
Record) in the District Judiciary:

1. Process of digiftization of record 1s to be mitiated soon.

2. In order to have a manageable volume of documents for digitization, it 1s
mmperative that process of weeding be expedited and regularized.

3. Weedmng be carried out strictly mm accordance with the provisions
contained in Chapter-VII of General Rules (Civil), 1957 (Rule 196 to 202)
and Chapter-XII of General Rules (Criminal), 1977 (Rule 118 to 124).

4. A Nodal Officer, not below the rank of Senior Civil Judge be deputed to
oversee the work of weeding.

5. Fortmightly report be submutted with regard to steps taken for weeding and

number of documents weeded out in the concerned period.
It 1s, therefore, requested to circulate the aforesaid directions
amongst all the Judicial Officers in your respective judgeship for information
and strict compliance.

Regards,
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From,
Fegistrar General
High Coust of Uttarakhand,
Nainital
Ta
Al the District Judges, Subordinate to High Couwrt of Uttaralchand.
Prncipal Judge/ Judges, Family Courts, Subordinate to High Coust of Uttarakhand.
Principal Secretary, Legislative & Parlamentary Affairs, Government of Uttarakhand, Dehradun.
Secretary, Law-cum-L R, Government of Uttarakhand, Dehradun.
Chairman, Commescial Tax Tribuaal, F-6, Nehm Colony, Haridwar Road, Dehradun.
Chairman, State Transport Appellate Tobusal, House of Doctor Poonam Gambhir, Vaidik Kaya Ayurvedic Centre,
Ist Floor, House No.85/1, Laxmi Boad, (Wear Fasvara Chaunk), Dehradun.
7. Director, Uttarakhand Judicial and Legal Academy, Bhowali, District Mainital.
8. Legal Adwisor to Hon'ble the Governor, Raj Bhawan, Debradun.
9. Secretary, Lolayukt, 3/3, Industeial Area Parel Nagar, Dehradun
10. Regtstrar, State Consumer Disputes Redressal Commission, HIN. 23/16, Circular Foad, Dalanwala, Dehradua.
11. Member-Secetary, Uttarakhand State Legal Services Authority, Naindtal.
12. Presiding Officer, Labour Courts, Dehradun Handwar and Eashipur, Distrsct Udham Singh Nagar.
13. Presiding Officer, Industrial Tribunal-cem-Labour Coust, Haldwani District Nainiral.
14. Presiding Officer, Food Safety Appellate Tribunal, Dehmadun and Haldwani, District Naimstal.
15. Regsirar, Public Service Tribunal Uttarakhand Debradun.
16. Secretary-cum-Begistrar, State Level Police Complaint Authority, Debradun.
17. Chatrman, Permanent Lok Adalat, Dehradun, Haridwar, Nainital and Udham Singh Nagar.
18. Legal Adwisor to Utarakhand Public Service Commission, Hanidwar.
19. Chairman, Uttarakhand Co-operatsve Tribunal Dehradun.

Ll il

C.L.No. 05/UHC/Admin, A/2023 Dated: Febrmary 23, 2023.
Smb:  Partial Modification in Nomination of Administrative Jndgeis).
Ser/Madam,

In partial modification to easlier C.L. No. 01 Dated : Jaguvary 03,2023, CL. No. 01 Dated: May 21,
2022 and CL. No. 13 Dated: October 11, 2021 on the subject noted above, I am directed to inform that, now the
following Hon 'ble Judges would be the A dministrative Judge In-charge of the Districts, shown against their name:-

1. Hon'ble Mr. Justice Manoj Fumar Tiwari  : Dlebradun , Hanidwar, Nainital and Tehn

Garhwal
2. Hoo'ble Mr. Justice Sharad Evmar Sharma  : Bageshwar and U5 Nagar .
3. Hon'ble Mr. Justice Ravindra Maithani : Almora, Champawat, Pithomagarh
and Uttarkachs.
4. Hon'®l Mr. Justice Alok Kumar Verma : Chamoli, Pauni Garhwal and Rudraprayag.

You are therefore, informed accordingly.
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From,
Registrar General,
High Court of Uttarakhand,
Nainital.
To,

1. All the District Judges, State Judiciary, Uttarakhand.

Z. Principal Judge/Judges, Family Courts, State of Uttarakhand.

3. Principal  Secretary, Legislative &  Parliamentary  AfTairs,
Ciovernment of Uttarakhand, Dehradun.

4. Secretary (Law)-cum-L.E., Government of Uittarakhand, Dehradun.

. Director, Uttarakhand Judicial & Legal Academy, Bhowali, Distt.
Mainital.

6. Chairman, Commercial Tax Tribunal, Untarakhand, Dehradun.

7. Chairman, State Transport Appellate  Tribunal, Uttarakhand,
Dehradun.

B Legal Advisor to Hon ble the Governor, Rajbhawan, Dehradun.

9. Secretary, Lokayukta, Uttarakhand, Dehradun.

1. Registrar, State Consumer Redressal Commission, Ultarakhand,
Dehradun.

ii. Member-Secretary, Uttarakhand  State Legal Services  Authority,
Mainital.

12. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani,
Dristt, Mainital.

13. Presiding Officer, Labour Courts, Dehradun, Hardwar and Kashipur,
Distt, Udham Singh Magar,

14. Presiding Officer, Food Safety Appellate Tribunal, Dehradun and
Haldwani (MNaimital).

15. Registrar, Public Service Tribunal, Uttarakhand, Dehradun.

1. Secretarv-cum-Registrar, State Lewvel Police Complaint Authority,
Dehradun.

17. Chairnman, Permanent Lok Adalat, Dehradun, Hardwar, Mainital and
Udham Singh Nagar.

18. Legal Advisor to Public Service Commission, Uttarakhand, Hardwar,

C. L. No.bé TUTHC Admin AS2023 Drated: March 27, 2023

Subject: Regarding Annual Confidential Remarks.
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Sir/Madam,

With regard to the subject noted above, 1 am directed to inform that
to inject greater uniformity, objectivity and also some measure of ransparency as
well as predictability in ACR grading, the Hon ble Court is pleased to resolve the
following assessment system for recording Annual Confidential Remarks {(ACRSs)
of the Judicial Officers. subordinate to the High Court of Uttarakhand from the
reporting year commencing from 1% April, 2023 onwards.

2. (i) The concerned judicial officer shall be awarded marks/points out of a
maximum of 100,

(i) The 100 marks to be awarded shall be divided as follows:

(a) 20% shall be earmarked for quality of judgments fwith Swlb-
Heads for Clarity, Analvtical Skills & Marshalling of Evidence
and Application and Grasp of Law & Legal Principies). For
appraisal of judgments, five randomly selected judgmenis —
hawving a spread according to the period (i.e. in the one year
period) and junisdictions dealt with in contested cases, shall be
sent by the concermed District Judges to the High Court, after

calling for them from the Judicial Officers serving in the distrien.

(b} A maximum of 25% shall be awarded for the institution/disposal
ratio. O this, 10 marks shall be for guantum of achievement
(i.c. whether disposals were greater than institutions, in a given
weary and 15 maximum marks for the units achieved for the
relevant period. The wverified information’ data in this regard
shall be sent by the District Judge concermed, in respect of cach
of the Officers serving in the district, with the dossier of
Judgments.

() A maximum of 20%% shall be awarded for the total number of
final judgments delivered in contested matters.,
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(d)y A maximum of 10%% marks may be awarded for timeliness,
prompiness in delivery of judgments, disposal of old cases, not

taking leave or clubbing leave with vacations.

(e} The balance 25% shall be awarded by the appraising High Court
Judge/'Committee, on the basis of interaction/inspection.

3. The judicial officer shall, in their self-assessment, disclose whether any
burdensome administrative tasks, such as membership of committees, co-
ordination for events, conducting disciplinary enquiries, if any, of staff, ete.
have been assigned during the reporting period. Likewise, where there are
peculiarities of jurisdiction, such as where the judicial officer handles CEBI
courts, or other jurisdictions which hawve their special characteristics, shall
also be disclosed im the self-assessment of the judicial officer. with

particulars,

4. Mo officer would, ordinarily, be subject to appraisal by the same
Administrative Judge for more than two consecutive years. Hon ble the
Chief Justice may nominate one of the other Judges available to consider the
recommendation made by the District Judge concerned, in case the
Administrative Judge has already considered the recommendation of ACRs
in respect of two consecutlive years.

=, The Dhistrict Judges shall forward instances of outstanding judgments, and
extremely poor judgments of any given judicial officer. which they may
come across in their normal judicial functioning o the High Court registry.,
to be placed before the concerned Administrative Judge for doe
consideration and input, for the ACR appraisal of that judicial officer.

. The Administrative Judge concermed may also take imputs from his other
colleagues, who may have dealt with the judgments rendered by the Judge
under assessment, while dealing with appeals, revisions or other petitions,

including under Article 227 of the Constitution of India.

YWou are therefore, requested to circulate the atoresaid directions
issucd by the Hon'ble Court regarding Annual Confidential Remarks
amongst all the judicial officers under your supervision.
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Proceedings of Superannuation of Hon’ble Mr. Justice Ramesh Chandra Khulbe,
Judge, High Court of Uttarakhand

Full Court Reference, held on 02.01.2023
In
The Court of the Chief Justice

At 03.30 P.M.

Order of address

«  Sri S.N. Babulkar, Advocate General, High Court of Uttarakhand.

s Sri Prabhakar Joshi, President of the High Court Bar Association,
Nainital, Uttarakhand.

s Hon’ble Sri Justice Vipin Sanghi, Chief Justice, High Court of
Uttarakhand.

s Hon’ble Sri Justice Ramesh Chandra Khulbe, Judge, High Court of
Uttarakhand.

Registrar _General- My Lord, | seek your Lordship’s permission to open the

proceedings.

Chief Justice- Please do.

Registrar General- The proceedings are open. Now, | request the Hon’ble Dignitaries to

address the esteemed gathering, according to their respective terms.

» Address by Sri S.N. Babulkar, Advocate General, State of Uttarakhand:
My Lord, Hon'ble Mr. Justice Vipin Sanghi, Chief Justice of Uttarakhand High Court,

Hon'ble Mr. Justice Sanjaya Kumar Mishra, Senior Judge, Their Esteemed Companion
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Judges, President, High Court Bar Association, Senior Advocates, Deputy Solicitor
General, Registrar General, my colleagues on the government side, members of the Bar,

members of Registry, ladies and gentlemen.
2. Sir,

3. We have assembled here to bid farewell to Hon'ble Mr. Justice Ramesh Chandra

Khulbe on his superannuation as a Judge from this Hon'ble High Court.

4. Moments of farewell are normally painful, as a result, throat gets chocked, one does
not get words to express his emotions, but the cruel rule of duty always dominates over

the tender feelings.

5. His Lordship joined Uttar Pradesh Judicial Service in the year 1987 and has worked as
the Civil Judge (Junior Division) at Bareilly, Budaun, Bijnour, Nainital and Khatima.
Hon'ble Mr. Justice Khulbe became the Addl. Chief Judicial Magistrate, Shahjahanpur in
the year 1999, thereafter, His Lordship joined as Chief Judicial Magistrate at Udham
Singh Nagar from 2001 to 2003. Hon'ble Mr. Justice Khulbe also worked as the
Additional District Judge at Haridwar, Haldwani and Roorkee and also worked as the

Presiding Officer, Industrial Tribunal, Haldwani.

6. His Lordship worked as the District Judge, Uttarkashi in July, 2010. Thereafter,
Hon'ble Mr. Justice Khulbe joined as Secretary Lokayukta: Chairman, State Transport
Appellate Tribunal, Chairman, State Commercial Tax Tribunal and Principal Secretary,
Legislative and Parliamentary Affairs. His Lordship was also the Legal Advisor to His

Excellency, the Governor of Uttarakhand.

7. His Lordship took oath as permanent Judge in the High Court of Uttarakhand on 3
December, 2018. His Lordship will be remembered in the legal fraternity as a role model

of honesty and simplicity.
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8. Sir, we wish you and your family a very good health and prosperity in life. But since
we belong to this land which is abode of God and since this is a part of our cherished
culture that whenever we bid farewell to our beloved, we pray Almighty to make his path
free from all trouble. | follow the same tradition by expressing my emotions through this

Vedic verse:-
"SAH ARG ATH"

Thanking you,

> Address by Sri Prabhakar Joshi, President, High Court Bar Association,

Nainital:

Your Honour,

1. Hon'ble Mr. Vipin Sanghi, the Chief Justice of the High Court of Uttarakhand at
Nainital, and other esteemed Judges of our High Court. Learned Advocate General,
Deputy Solicitor General, Ld. Govt. Advocate, Learned Senior Advocates, Learned

Registrar General and learned members of High Court Bar Association.

2. We are assembled here to bid farewell to Hon'ble Mr. Justice Ramesh Chandra Khulbe,
who is demitting the office today after rendering distinguished service to this court for

more than four years.

3. | can say without any hesitation that Justice Khulbe has propounded many judgments

which certainly strengthen the judiciary of Uttarakhand.

4. Justice Khulbe joined Uttar Pradesh Judicial Service in the year 1987 and has worked

as the Civil Judge (Junior Division) at Bareilly, Budaun, Bijnour, Nainital and Khatima.
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Became the Addl. Chief Judicial Magistrate, Shahjahanpur in the year 1999, thereafter,
joined as Chief Judicial Magistrate at Udham Singh Nagar from 2001 to 2003. Also
worked as the Additional District Judge at Haridwar, Haldwani and Roorkee. He has also
worked as the Presiding Officer, Industrial Tribunal, Haldwani. Also worked as the
District Judge, Uttarkashi in July, 2010. Thereafter, in 2013 joined as Secretary
Lokayukta; Chairman, State Transport Appellate Tribunal, Chairman, State Commercial
Tax Tribunal and Principal Secretary, Legislative and Parliamentary Affairs. He was also
the Legal Advisor to H.E., the Governor of Uttarakhand. Elevated as a Judge of the High
Court on 03.12.2018.

5. A judge is required not only to faithfully interpret and apply law but it is equally
essential for him to be conscious of the social realities of the world and to decide the

carefully, fairly and wisely.

6. My lord's contributions to this Hon'ble High Court would always be remembered and
cherished by the members of the Bar. His lordship has a deep attachment to Uttarakhand
and to the people of the State. We the members of the Bar have no words to express our

gratitude for the services rendered by your lordship to the people of the State.

7. Moments of farewell are always painful but at the same time such occasions are

remembered as rememberable of sentiments and relations.

8. 1 on behalf of me and on behalf of members of Bar Association, take this opportunity
to extend my gratitude to Justice R.C. Khulbe for his distinguished contribution to the

institution which will be remembered for ever.

9. Once again, I and on behalf of all the members of High Court Bar Association we wish

him great health, prosperous tenure and good luck in future.

Thank You.
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> Address by Hon’ble Sri Justice Vipin Sanghi, Chief Justice, High Court of
Uttarakhand:

My Esteemed Brothers on the Bench; Mr. Justice Sanjaya Kumar Mishra, Mr. Justice
Manoj Kumar Tiwari, Mr. Justice Sharad Kumar Sharma, Mr. Justice Ravindra Maithani,
Mr. Justice Alok Kumar Verma, Hon’ble Mr. Justice Ramesh Chandra Khulbe, gracious
lady Smt. Nirmala Khulbe and family members of Justice Khulbe; The family members
of my other esteemed colleagues; Mr. S.N. Babulkar, learned Advocate General for the
State of Uttarakhand; Mr. G.S. Sandhu, learned Government Advocate for the State; Mr.
C.S. Rawat, learned Chief Standing Counsel for the State; Mr. Rakesh Thapliyal, learned
Assistant Solicitor General of India; Mr. Prabhakar Joshi, President, High Court Bar
Association; Mr. Vikas Bahuguna, Secretary, High Court Bar Association and other
Office Bearers of the High Court Bar Association; Learned Senior Advocates; Learned
Members of the Bar; Members of the Registry of the High Court; The staff of the High
Court; Members of the Print and Electronic Media; Ladies and gentlemen;

2. We have assembled here today to bid farewell to Hon’ble Mr. Justice Ramesh
Chandra Khulbe on his demitting office as Judge of the High Court of Uttarakhand.

3. Brother Justice Ramesh Chandra Khulbe was born on 03.01.1961 in Village Chaura,
Tehsil Dwarahat, District Almora. His father Late Shri Chandra Shekhar Khulbe served
as a Member of the Indian National Army with mother India’s proudest son Netaji
Subhash Chandra Bose. Brother Justice Khulbe did his Graduation from Kumaon
University in the year 1980 and, thereafter, LL.B. from Almora Campus being the
constituent college of the Kumaon University (now known as Soban Singh Jeena
University). After obtaining Law Degree from the said University, Brother Justice

Khulbe joined the Uttar Pradesh Judicial Service on 01.09.1987 and remained posted as
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Civil Judge (Junior Division) at various districts in the State of Uttar Pradesh. On
creation of the State of Uttarakhand on 09.11.2000, Brother Justice Khulbe opted to serve
in the State of Uttarakhand, and he was posted as the Chief Judicial Magistrate, Udham
Singh Nagar from 2001 to 2003. After being promoted to the Higher Judicial Service
Cadre, Brother Justice Khulbe was posted as the Additional District Judge at Haridwar,
Haldwani and Roorkee, and, thereafter, as the District Judge, Uttarkashi. Owing to his
legal knowledge and experience, Justice Khulbe was also tasked with the responsibility to
serve as the Secretary to the Lokayukta; Principal Secretary, Legislative and
Parliamentary Affairs, Government of Uttarakhand; and as Legal Advisor to His

Excellency the Governor of Uttarakhand.

4. Considering his high sense of integrity and erudite knowledge of law, on 03.12.2018,
Brother Justice Ramesh Chandra Khulbe was elevated as a Judge of this Court. During
his tenure as a Judge for the last about four years, Brother Justice Khulbe has disposed of

as many as 14,507 cases, including 11,471 cases in the Single Bench.

5. Brother Justice Khulbe has authored many landmark judgments, which adorn the Law
Journals and would guide the legal fraternity in the State for all times to come. It would
be worthwhile to narrate a few of them.

6. In the case of Qazi Mohammed Nooruddin vs. State of Uttarakhand (First Bail
Application), the issue which arose for determination was whether, in cases wherein the
accused is charged with the offence punishable under Section 409 IPC, the charge- sheet
Is required to be filed within 60 days, or within 90 days. In the present case, the accused
had moved an application under Section 167(2) Cr.P.C. before the Chief Judicial
Magistrate seeking default bail on the ground that he was in judicial custody since more
than 60 days, and the charge-sheet had not been filed. The said application was dismissed
by the Chief Judicial Magistrate, holding that the charge-sheet could be filed within 90
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days before default bail could be sought by the accused. The said order passed by the
Chief Judicial Magistrate was also affirmed by the Sessions Judge. Being aggrieved, the
accused had approached the High Court by filing the present petition. The Court
considered the rival submissions and also the provisions of law, i.e. Section 409 IPC and
Section 167 Cr.P.C. exhaustively, as well as the judgment passed by the Hon'ble Supreme
Court in Rakesh Kumar Paul vs. State of Assam. The Court came to the conclusion that,
from a perusal of Section 409 IPC, it is clear that, if the offence is proved, the Court can
punish the accused with imprisonment for life, according to the nature of the case. The
Court, accordingly, held that the present case falls within the ambit of Section
167(2)(a)(i) Cr.P.C., and that the statutory time period for filing the charge-sheet would
be 90 days, before default bail could be sought. The Bail Application was, accordingly,
dismissed by Justice Khulbe.

7. In Nandan Kumar Mittal vs. State of Uttarakhand & others, the petitioner had
approached the High Court under Article 226 of the Constitution of India for quashing
the FIR registered under Sections 434 and 427 IPC. The Court noted that both these
offences are non-cognizable offences and, as per Chapter XII of Cr.P.C, an Officer of the
Police Station has power to lodge information under Section 154 Cr.P.C. in case of
cognizable offence and, when information is given regarding non-cognizable offence, the
police officer can reduce it in the prescribed format as per Section 155 Cr.P.C. The Court
pointed out the difference between the two Sections, to the effect, that as far as Section
154 Cr.P.C. dealing with cognizable offences is concerned, the concerned Police Officer
Is bound to investigate the matter; whereas, as per Section 155 Cr.P.C. dealing with the
non-cognizable offences, the Police Officer has no suo moto power to investigate. The
Court held that, since the offences involved in the present case fall within the category of
non-cognizable offences, the concerned Police Officer had no power to lodge the

information as per Section 154 Cr.P.C., nor did he have any power to investigate the
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matter without obtaining the prior permission of the concerned Magistrate. The Court,
accordingly, allowed the petition and quashed the FIR in question vide judgment
rendered on 13.08.2021.

8. In Pushpraj Singh Chauhan & another vs. State of Uttarakhand & another, the
revisionists had challenged the order passed by the Special Judge (POCSO)/ Addl.
Sessions Judge allowing an application moved by the complainant under Section 319
Cr.P.C. in a Special Sessions Trial, and summoning the revisionists to face the trial. The
Court considered the rival submissions of the parties and elaborately discussed the scope
of Section 319 Cr.P.C. The Court held that Section 319 is an enabling provision, which
can be invoked by the court only if evidence surfaces in the course of inquiry or trial,
disclosing the complicity of a person or persons other than the person or persons already
arraigned before it. The court discussed the law laid down by the Constitution Bench of
the Supreme Court in Hardeep Singh vs. State of Punjab, in great detail and several
other judgments of the Supreme Court. The Court found that, from a perusal of the FIR
lodged in the present case, it is evident that the informant had specifically mentioned the
names of both the revisionists leveling serious allegations. Although the prosecutrix did
not mention the relevant facts before the Magistrate in her statements recorded under
Section 164 Cr.P.C; but, in the witness box before the Trial Court, the victim had
appeared and, in unequivocal terms, had deposed against both the revisionists. The Court,
thus, found that there exist sufficient evidence for the trial court to arrive at the
satisfaction, that the revisionists also appear to be guilty of the offence. The Court,
accordingly, dismissed the revision petition.  All the above judgments are "must read"
judgments for every student of law. | may also mention that these are just a few of the
many judgments rendered by His Lordship. The judgments pronounced by him would

continue to guide us through the difficult and complex legal issues.
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9. Moreover, Brother Justice Khulbe remained part of many Committees of the High
Court, where both i.e. the Committee and the High Court, has reaped dividends and

benefited from his vision and clarity of thoughts and contributions.

10.Brother Justice Ramesh Chandra Khulbe is an inspiring figure amongst us. A very
humble person, a God loving man, his simplicity and his sensitivity is heart-warming. His
hard work, his tenacity, his courage, his dedication to our values and principles of being
an objective, impartial, independent judge, has brought him laurels throughout his service
career spanning over 35 years. Since | have had the privilege of having him as my Bench
partner for most of the time | have spent here, | can say with personal experience, that
Brother Justice Khulbe is very hardworking - as he would read, and be aware of every
matter listed in the Cause List, and has an analytical mind - as he would analyze each
case threadbare and place before me, step-wise and logically, the legal issues arising in
every case that came up before us. Knowing Brother Khulbe, he is not one to rest on his
oars or to bask in his past glories. Brother Khulbe would continue to serve the people of
the State, though in a different role, as the Chairperson of the Uttarakhand Real Estate
Appellate Tribunal. I am sure, he will continue to work, and will continue to contribute

substantially, both, to the legal fraternity in particular, and to the society in general.

11.1, on my behalf, and on behalf of all my Brothers, wish Brother Justice Khulbe and his
family a happy and joyous peaceful and prosperous, healthy and wealthy life, in decades

to come.

Thank you.
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> Address by Hon’ble Sri Justice R.C. Khulbe, Judge, High Court of Uttarakhand:

At this dusk of my professional era, as a Judge of our High Court, let me derive the
privilege to express my gratitude for all affection, care and attention granted by you all to
me.

2. Hon’ble the Chief Justice, my esteemed brothers on the Bench, the learned Advocate
General Mr. S.N. Babulkar, Mr. Rakesh Thapliyal, learned Additional Solicitor General
of India, Mr. C.S. Rawat, learned Chief Standing Counsel, Mr. G.S. Sandhu, learned
Government Advocate, Senior Advocates, members of the Bar and all the spouses of my
brother judges present here, the medical staff attached to the High Court dispensary.

3. I would rather fail in my honorous duty to not to reckon the contribution of some of
the brother Judges and the Chief Justices, who have contributed a lot in making me what
| am today. The First in the sequence would be the Justice P.C. Pant. During his regime, |
joined the profession and he had been a foundation for me in all my learning process.

4. The second would be the most revered Judge of this Court Justice Irshad Hussain,
who had been always with me wherever there was a failure on my part in expressing my
legal thoughts in my judgments. His contribution to me and my professional discharge of
duties would be impeccable.

5. Next in the chain would be Justice Sudhanshu Dhulia, with whom | had an occasion to

share the Bench; he too has contributed a lot in my learning the day-to-day proceedings
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of the Court and how the interpretation of law should be carried while delivering a
judgment as a Judge of this High Court. | would like to refer yet another important name
who, in fact, had been worked for the institution as a “lady Justice” called as the “Cult of
Themis”, Justice U.C. Dhyani, who had been an example for all of us to learn the art of
discipline and honesty, which will always remain embedded for all times to come.

6. And last but not the least, Justice Vipin Sanghi, the Chief Justice of this Court, who
had contributed a lot in making me learn the mode of simplicity and the honest way to
discharge the responsibilities, as a Judge while delivering the judgments or exercising
patience while hearing the counsels for the parties. Their contribution would ever remain
fresh in my memories for all times to come and which would be reckoned by me
whenever | have to rethink as to in what way | have to dispense with my duties as a Judge
in whatever sphere | venture into in future.

7. My personal staff Mr. Sahib Dass, Mr. Jagdish Nishad, Mr. Ram Rath, Mr. Ajay
Yadav, Mr. Ram Milan and Mr. Robin, who made my stay safe and comfortable at my
residence, my PSO Mr. Ravindra Nath Rai and Mr. Prakash Pande, who had provided me
all care and security in my routine movements, my driver Mr. Kishan Arya, my official
staff attached to my chamber Mr. Dinesh Bisht, Bench Secretary, Mr. Rajeev Dang, Head
Private Secretary, Mr. Balwant Singh, Mr. Sukhwant Singh and Mr. Shubham Kapruwan,
Personal Assistants, who had been instrumental in providing all help in discharging of my

judicial responsibilities with utmost care and affection.
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8. I am really indebted to all the names, which I have referred above, who had helped me
out in every ventures of my judicial life in this esteemed Institution.

9. Though the life carries different facets, which touches every sphere of your
professional career, but what is bestowed by destiny on us, has had to be admired, which
I had done with all my diligence, truthfulness and sincerity attached to the Chair, which
the God had permitted me to adorn. | had various sweet and sour moments while working
as a Judge of this esteemed Institution; but, today when | am putting my pen down, |
could only say the perseverance of parting from you all would be too agonising, but all
the fond memories, which | carry of having availed an opportunity to work with you all,
will always remain fresh in my memory in whatsoever sphere, I now venture with the
knowledge and experience, the professional tacts, which has been bestowed upon me by
my experience, gathered by interacting with you all. In this short career of mine as a
Judge would always be a Bible for me to be read as a scripture and to be recapitulated
whenever | am alone and in a pensive mood just to rejuvenate myself and re-flash back
into the depths of time, which | had with you all.

10.Parting always carries an emotional blend in it, and particularly, the parting of this
nature, which would be an end of the professional relationship, which | catered with the
members of the Bar and my brother colleagues on the Bench but your thoughtful
contribution in building me and my thought process and by expanding my horizon of

thoughts, which | have dispelled in all the judgments, which | had the occasion to do
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right. May it be that it would always leave a mark not only for me, but | expect from you
all too, that whenever you have an opportunity to make reference to it, you may be
recapitulating my existence with you as a Judge of this High Court.

11.In throughout my career, | have always attempted to profess to be a simple tint and
have exercised all my perseverance which the Almighty has bestowed upon me to whom
I would always remain indebted throughout my life for giving me this opportunity to
serve the mighty cause of justice, may it be for any segment of the society whatsoever.
12.The piousness of one’s functioning would always, and rather should always be the
pivot official of every person, who is present over here in whatsoever arena of life once
steps into and parts from it, trust me that | had made all my sincere efforts to prove what |
profess as to be what | am. These are extremely emotional and heartfelt moments, which
have to be controlled, because stepping into this profession, everyone should be realistic
that this day has had to come in the life of each of the members of the Bench, where we
part from our departed professional relationship, but I would not hesitate to say that
though | have used the word “professional relationship”, but | would always reckon in
my memories the personal cord, which my brother colleagues on the Bench have always
shared with me and given me a sacred place of brotherhood, which has always
encouraged me to learn all throughout and to decipher to my limited ability in order to
make a contribution for uplifting the basic ethos of our pious shared institution, the

Hon’ble High Court of Uttarakhand.
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13.1t had been rather an experience that whenever and whichever situation | was placed
into, the Registrar General, each of the Registrars and the members of the office attached
to the Registrars had always been a supporting foundation to make all my endeavours, be
it either private or professional, safe, peaceful, healthy smooth and thoroughly enjoying.
14.1 would failed in my duty, in case if | forget to pay my due regards to my parents,
because of whom my legs could hold the strength to stand before you all on this day
when | ceased to hold the office as a Judge of the High Court. Whatever virtues | have
Imbibed are the virtues, which | have inherited in succession of my loveable parents,
who, no doubt, played the most important and vital role in building me up, my principles
and values, which | have always endeavoured to exercise within the guidelines and
framework, as it was parted to me by my parents.

15.The Judge’s life is full of pre occupations, both professional and administrative and
one doesn’t have enough time to prove his worth according to the expectations of your
life partner i.e. my wife Nirmala Khulbe and two gems of my life, my sons and my
daughters-in-law, who had always acted as a sheet anchor to provide an impetus shield to
excel in my professional career and they had been the biggest moral support for me in
discharging my indebted responsibilities as bestowed by the Almighty, as a Judge of the
High Court of Uttarakhand.

16.Before | close, in case, if inadvertently | have left out any person, who expects to

reckoned his contribution in my career, | seek an hesitant apology, if | have not proved
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myself true to their uncompromising expectations, but nonetheless while parting with the
sunset of my career, |1 would like to express my heartfelt gratuitous thanks to all those,
whom | could not include or could have inadvertently missed in the list or the persons,
who had played an important role in any phase of my life. Please forgive me for this
demeanour of mine.

17.Also, before | close, in fact, I could recollect a very famous poetry of William
Wordsworth, who has beautifully described the daffodils, when the swing with the flow
of air in the fields where they are grown and the following phrase has been used by him
in his poetry “daffodils” that:

“For oft, when on my couch I lie

In vacant or in pensive mood,

They flash upon that inward eye

Which is the bliss of solitude;

And then my heart with pleasure fills,

And dances with the daffodils.”

18.The daffodils herein would mean each and every person present over here i.e. the
members of the Bench, the officers of the Registry, the Senior Advocates and the

members of the Bar.
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19.Ladies and gentlemen, you will always remain as to be the golden daffodils in my life
whose memories | would always replenish during my period of services, which | have
rendered with you all.

20.Before | get too emotional and the salty waters flows from my teary eyes, | would like
to express my heartfelt thanks to each and every person present over here for their
unflinching help and untimely support in any sphere which was impeccable as a
professional being a Judge of this Court.

21.With these words and with the parting note, | would like to demit my office.

Thank you all.

Registrar General- Now, | seek the permission of Hon’ble the Chief Justice to place the

proceedings on record and close the proceedings.

Chief Justice- Please do.

Registrar_General- Thank you, Lordship. The proceedings are closed. May | request

you all to join in a tea, at the ground floor of the Chief Justice Block.

*kkhkkkhkkkkkikk
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Proceedings of Transfer of Hon’ble Mr. Justice Sanjaya Kumar Mishra,
Senior Judge, High Court of Uttarakhand

Full Court Reference (farewell), held on 18.02.2023
In
The Court of the Chief Justice

At 10.30 A.M.
Order of address

% Sri S.N. Babulkar, Advocate General, High Court of Uttarakhand.

s Sri Prabhakar Joshi, President of the High Court Bar Association,
Nainital, Uttarakhand.

s Hon’ble Sri Justice Vipin Sanghi, Chief Justice, High Court of
Uttarakhand.

s Hon’ble Sri Justice Sanjaya Kumar Mishra, Senior Judge, High Court of

Uttarakhand.

I/C Registrar General-My Lord Hon’ble the Chief Justice, | seek your Lordship’s
permission to open the proceedings.

Chief Justice- Please do.

I/C Registrar General- The proceedings are open. Now, | request the Hon’ble Dignitaries

to address the esteemed gathering, according to their respective terms.
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» Address by Sri S.N. Babulkar, Advocate General, State of Uttarakhand:
My Lord, Hon’ble Mr. Justice Vipin Sanghi, Chief Justice of Uttarakhand High Court,
Hon’ble Mr. Justice Sanjaya Kumar Mishra, Senior Judge. Their Esteemed Companion

Judges, President, High Court Bar Association, Senior Advocates, Assistant Solicitor
General, my colleagues on the government side, member of the Bar, members of Registry,

ladies and gentlemen.

We have assembled here to bid farewell to Hon’ble Mr. Justice, Sanjaya Kumar
Mishra, Senior Judge of Uttarakhand High Court on his elevation as Chief Justice of
Jharkhand High Court.

His Lordship was born on 29 December, 1961 in Bolangir, Orissa, started schooling at
Tikra Upper Primary School and did his higher secondary education from Prithviraj High
School, Bolangir in the year 1977, His Lordship completed B.Com. (Hons) from Rajendra
College, Bolangir in the year 1982, M.Com. from Delhi University in 1984 and did his
L.L.B. from Law Faculty Delhi University in 1987.

His Lordship started practice in Bolangir District Courts under the guidance of his
father Shri Markanda Mishra; His Lordship conducted several sessions cases, civil suits,
civil appeal independently and acted as Honorary Law Lecturer of Bolangir Law College,
His Lordship secured the 1st position in the Recruitment Examination for District Judges
from Bar and on 16-02-1999 joined as Additional District and Sessions Judge, Jeypore,
District-Korapur, Orissa; His Lordship worked as District and Sessions Judge in District
Sundergarh and Dhenkanal, Special Judge (CBI), Bhubaneswar and thereafter, joined as
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Registrar General of Orissa High Court His Lordship elevated as Judge of the Orissa High
Court on 07.10.20009.

His Lordship was transferred to High Court of Uttarakhand and assume the charge on
11-10-2021; His Lordship was appointed as the Acting Chief Justice of High Court of
Uttarakhand on 24-12-2021 and held the office of Acting Chief Justice till 28-06-2022.

His Lordship's magnetic personality has swayed everyone having found his Lordship
besides, being a kind hearted person, a disciplined hard worker, a brilliant Judge and a
positive thinker, academician and a great orator and among them all a wonderful

Coordinator and Administrator.

Sir, undoubtedly your multifaceted personality has left indelible stamp on our heart,

which we will cherish as a souvenir longtime.

Sir, we wish you and your family a very good health and prosperity in life. But since
we belong to this land which is abode of God and since this is a part of our cherished culture
that whenever we bid farewell to our beloved, we pray Almighty to make His path free from

all trouble. I also accomplish this tradition, but in the words of Saint Tulsi,

"IN AR HIST T FIET| g TR RAAR I |
IR gur RY g FIarg| aMue ey 3o fders |

Thanking you.

105



January- March, 2023 Uttarakhand Court News

> Address by Sri Prabhakar Joshi, President, High Court Bar Association,

Nainital:

Your Honour.

Hon'ble Mr. Vipin Sanghi, the Chief Justice of the High Court of Uttarakhand at
Nainital, Senior Judge Mr. Justice Sanjaya Kumar Mishra ji and other esteemed Judges of
our High Court. Learned Advocate General, Deputy Solicitor General, Learned Senior

Advocates, Learned Registrar General and learned members of High Court Bar Association.

We have assembled here to bid farewell to our beloved Justice Hon'ble Sanjaya
Kumar Mishra elevated as Chief Justice of Jharkhand High Court; Hon'ble Justice Sanjaya
Kumar Mishra was born on 29.12.1961 in Bolangir. He started schooling at Tikra Upper
Primary School; completed B.Com. (Hons.) from Rajendra College, Bolangir in 1982;
completed M.Com. from Delhi University in 1984 and completed L.L.B. from Law Faculty,
Delhi University in 1987. From March, 1988 joined profession and started practice in
Bolangir District Courts under the guidance of his father, Shri Markanda Mishra. Conducted
several sessions' cases, civil suits, and civil appeals independently. He secured the 1st
position in the Recruitment Examination for District Judges from Bar and on 16.2.1999
joined as Additional District & Sessions Judge, Jeypore. Also worked as District & Sessions
Judge, Sundergarh, Dhenkanal, Special Judge (CBI), Bhubaneswar and joined as Registrar
General of Orissa High Court. Elevated as Judge of the Orissa High Court on 07.10.2009.
His Lordship was transferred to High Court of Uttarakhand where he assumed the charge of
the office of Judge of the High Court of Uttarakhand on 11.10.2021.
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| can say without any hesitation that Lordship is one of the magnetic personalities,
which the portfolio /resume of the lordship itself reflect. Lordship is a God fearing man and

always helped to the poor class of society

In this regard, | must mention that Justice Sanjaya Kumar Mishra made a very
valuable contribution in the form of his extremely balanced judgments even in many high

profile cases.

Due to paucity of time | am not referring judgments rendered by lordship. However it
can be summed up that thorough knowledge of law, farsightedness and fierce independence
can be seen in his judgments and orders. Hon'ble Lordship through his loyalty to the ethics
and commitment to the cause of upholding the nobility of justice administration system has
secured a remarkable reputation not just for himself but this institution as well during this
period. | found that Hon'ble Justice Sanjaya Kumar Mishra has a nobility of classic quality

the Bar and Bench alike.

My Lord's contributions to this Hon'ble High Court would always be remembered and
cherished by the members of the Bar. His lordship has a deep attachment to Uttarakhand and
to the people of the hill state. His lordship always encouraged the young members of the bar.
We the members of the bar have no words to express our gratitude for the services rendered
by your lordship to the people of the state and he was always present as a big brother and
guardian to all the advocates and was always ahead of doing anything for the members of the

legal fraternity, when ever any advocate family was in any need.
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Moments of farewell are always painful but at the same time such occasions are
remembered as souvenirs of sentiments and relations and this happens to be a special
occasion for the Bar.

I conclude wishing Justice Sanjaya Kumar Mishra good luck in all his future
endeavors and also wish for his being taking Oath as Hon'ble Supreme Court Judge in near
future.

May the choicest blessings of the Almighty be showered on him and all his family

members for more happy and healthy life

Thank You and very best wishes.

> Address by Hon'ble Sri Justice Vipin Sanghi, Chief Justice, High Court of
Uttarakhand:

e Hon'ble Mr. Justice Sanjaya Kumar Mishra, Gracious Lady Smt. Madhumita Mishra;

e My Esteemed Brothers on the Bench (Justice Manoj Kumar Tiwari, Justice Sharad
Kumar Sharma, Justice Ravindra Maithani, Justice Alok Kumar Verma);

e The family members of my esteemed colleagues;

e Mr. S.N. Babulkar, learned Advocate General for the State of Uttarakhand;

e Mr. GS. Sandhu, learned Government Advocate for the State;

e Mr. C.S. Rawat, learned Chief Standing Counsel for the State;

e Mr. Rakesh Thapliyal, learned Assistant Solicitor General of India;

e Mr. Prabhakar Joshi, President, High Court Bar Association;

e Mr. Vikas Bahuguna, Secretary, High Court Bar Association, and other Office Bearers
of the High Court Bar Association;

e Learned Senior Advocates;
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e Learned Members of the Bar,

e Members of the Registry of the High Court;
e The staff of the High Court;

e Members of the Print and Electronic Media;

e Ladies and gentlemen;

A very good morning and happy Maha Shivratri to all. We have assembled here today
to bid farewell to Hon'ble Mr. Justice Sanjaya Kumar Mishra on his appointment as the
Chief Justice of the Jharkhand High Court.

Brother Justice Sanjaya Kumar Mishra was born on 29th December, 1961 in Bolangir,
State of Odisha. After obtaining primary education from Tikra Upper Primary School,
Brother Justice Mishra passed Higher Secondary Certificate Examination from Prithviraj
High School, Bolangir, in the year 1977. Thereafter, Justice Mishra completed B.Com.
(Hons.) from Rajendra College, Bolangir, in the year 1982, and M.Com. from the Delhi
University in the year 1984. After completing his LL.B. from Law Faculty, Delhi University,
in 1987, where | do studied and Justice Mishra was a batch junior to me, Justice Mishra
joined the legal profession and started practising in Bolangir District Courts under the
guidance of his father Sri Markanda Mishra. Brother Justice Mishra conducted several
Sessions Trials, Civil Suits, Civil Appeals, etc. independently. Due to his legal knowledge
and skills, Brother Justice Mishra secured 1st position in the recruitment examination for
District Judges from Bar and, on 16.02.1999, joined as the Additional District & Sessions
Judge, Jeypore, State of Odisha. Thereafter, Justice Mishra served as the District & Sessions

Judge, in districts Sundergarh, Dhenkanal, and also as Special Judge (CBI), Bhubaneswar.
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Owing to his knowledge and experience, Justice Mishra was also tasked with responsibility

to serve as the Registrar General, High Court of Orissa.

Considering his high sense of integrity and his erudite knowledge of law, on 7th
October, 2009, Justice Sanjaya Kumar Mishra was elevated as a Judge to the High Court of
Orissa. Consequent upon his transfer to this High Court, Brother Justice Mishra assumed
charge as a Judge of this High Court on 11.10.2021. Justice Mishra also served as the Acting
Chief Justice of this High Court from 24.12.2021 till 28.06.2022.

During his short stint as a Judge of this High Court for the last about 1 year and 4
months, Brother Justice Mishra has disposed of as many as 3341 Cases while sitting in the
Division Benches and 6000 Cases while sitting in the Single Bench.

Brother Justice Mishra has authored many landmark judgments, which adorn the Law
Journals and would guide the legal fraternity in the State for all times to come. Due to
paucity of time, it would not be possible to refer to all the important judgments rendered by

Justice Mishra. To name a few, | may take note of the following judgments:

(i) Mohd. Sahid @ Kallu vs. State of Uttarakhand, Criminal Jail Appeal No. 27 of 2013,
decided on 15.03.2022. The case related to uxoricide and was based on the dying
declaration. After discussing the law laid down by the Supreme Court, the Bench curled out
the principles relating to the admissibility of dying declaration in evidence. The appeal stood

dismissed.

(if) Anita Sharma vs. State of Uttarakhand, Writ Petition (SB) No. 280 of 2020, decided

on 01.04.2022. The petitioner had assailed the order by which she was compulsorily retired
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purportedly in exercise of jurisdiction conferred under the UP Fundamental Rules, 1942 (as
applicable to the Sate of Uttarakhand). Taking note of the provisions of the UP State
Universities Act, 1973, and the First Statute of the University and the Regulations, the
Bench did not find that the Management of any aided college, affiliated with the University,
had jurisdiction to inflict the punishment of compulsory retirement. The Bench further took
notice of the fact that the petitioner was never given an opportunity to defend herself and
held that the same was in violation of the principles of natural justice. The writ petition was,

accordingly, allowed and the impugned order was quashed.

(iii) Anuj Chauhan vs. State of Uttarakhand, Criminal Appeal No. 27 of 2017, decided
on 02.09.2022. The Court opined that the statement made in the Inquest Report is not a
substantive piece of evidence and such a statement will not discredit the veracity of an eye-
witness. Taking note of the judgment passed by the Supreme Court, the Court held that
failure to produce a report by the ballistic expert, who can testify to the fatal injuries being
caused by a particular weapon, is not sufficient to impeach the credible evidence of the
direct eye witnesses. The Court further held that a single or solitary truthful witness may be
sufficient to prove the case of prosecution. The appeal stood dismissed.

(iv) Gulnaaz Khan vs. State of Uttarakhand, Writ Petition (MS) No. 26 of 2019, decided
on 16.12.2022. The petitioner, an acid attack victim, had prayed for compensation of Rs.
50,00,000/- for the losses she suffered due to acid attack on her, amongst other reliefs. A
preliminary objection was raised by the State Counsel as to the maintainability of the writ
petition. The Court, taking note of the judgment passed by the Supreme Court, held that no
statue book provides for such a bar in entertaining the writ petition by the High Court and
the powers of the High Court, for issuing writs under Article 226 of the Constitution, are

very wide. The Court took into consideration that there was a breach of fundamental right of
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the victim petitioner, who was acid attack survivor and that the right to life with dignity had
been breached in this case. The Court came to the conclusion that a sum of Rs. 35,00,000/-
would be just, proper and adequate compensation to the petitioner in addition to the amount
already paid to her and issued various directions to the State Government. The writ petition

stood allowed.

All the above judgments are "must read" judgments for every student of law. | may
also mention that these are just a few of the many landmark judgments rendered by His
Lordship. The judgments pronounced by him would continue to guide us through the

difficult and complex legal issues.

Moreover, Justice Mishra has chaired many Committees of the High Court, where
both, the Committee and the High Court, have reaped dividends from his vision and clarity

of thoughts.

Brother Justice Mishra is an inspiring figure amongst us. A very humble person, a
God loving man, his simplicity and his sensitivity is heart-warming. His hard work, his
tenacity, his courage, his dedication to our values and principles of being an objective,
impartial, independent judge, has brought him laurels throughout his career. | joined this
High Court as the Chief Justice at the end of June, 2022 and | was very fortunate to have the
guidance and support of Brother Justice Mishra, who very humbly introduced me to the
members of the Bar and the staff of this High Court and made me understand the work
culture and the traditions of this Court. Justice Mishra's name was recommended by the
Collegium of the Supreme Court for appointment as the Chief Justice of the Jharkhand High
Court in December, 2022. It has taken about two months for it to fructify. Though this delay

has denied Justice Mishra his due, we have derived the benefit of his presence amongst us
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during this period. Now, Justice Mishra will be joining a new High Court as its Chief
Justice. We all will surely miss his company. | had hoped to have his wise counsel in the
ensuing months, but it is not to be. Uttarakhand's loss is Jharkhand's gain. | am sure, under
his stewardship, the Jharkhand High Court will flourish and will progress by leaps and
bounds. | bid farewell to Justice Mishra on my behalf as well as on behalf of my Brothers,
with a sense of loss and concern, as his absence will increase the burden on the five of us,
who remain in this Court, which has a sanctioned strength of 11 Judges. With less than 50%
occupancy, it would be a big challenge for us to deal with the heavy pendency and inflow of
work. 1, however, assure the Members of the Bar that we will try to do our best within our

limited resources.

I, on my behalf, and on behalf of all my Brothers, wish Brother Justice Sanjaya Kumar
Mishra and his family a happy and joyous, peaceful and prosperous, healthy and wealthy

life, in decades to come

> Address by Hon'ble Sri Justice Sanjaya Kumar Mishra, Senior Judge, High
Court of Uttarakhand:

Hon'ble Mr. Justice Vipin Sanghi, my elder brother and Chief Justice of the
Uttarakhand High Court, Nainital, Hon'ble Mr. Justice Manoj Kumar Tiwari, in absentia,
Hon'ble Mr. Justice Sharad Kumar Sharma, Hon'ble Mr. Justice Ravindra Maithani and
Bhabhi ji and Hon'ble Mr. Justice Alok Kumar Verma, Mrs. Madhumita Mishra (my wife),
Mr. Vivek Bharti Sharma, in absentia and Registrars of the High Court, Mr. Prabhakar Joshi,
the President of the High Court Bar Association, Nainital, Ms. Charanjeet Kaur, Vice
President of the High Court Bar Association, Nainital, Mr. Vikas Bahuguna, Secretary
General of the same Bar, Mr. S. N. Babulkar, the Advocate General for the State of
Uttarakhand, Mr. G. S. Sandhu, Government Advocate, Mr. C. S. Rawat, Chief Standing
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Counsel, Mr. J. S. Virk, learned Deputy Advocate General, who was attached to my Court
for a long time and assisted me in disposing a number of cases, Mr. Rakesh Thapliyal,
learned Deputy Solicitor General for the Union of India and | also see that the District
Magistrate - cum - Collector is present here and S. S. P., Nainital is also present here, Dr. L.
M. S. Rawat and his team of perennial workers. Actually, it gives me a lot of pain to leave
Nainital. When | came to Nainital, it was like 1987, when | failed in all my attempts to
achieve my dreams and have to leave Delhi and go back to Bolangir to start a professional
career as a lawyer. At that time, my self-esteem and self-confidence were very low, but the
legal profession gave back my self-confidence and self- esteem and gradually, | gained much
knowledge under the guidance of my father Shri Markanda Mishra. While | was coming to
Nainital, | was being separated from my children. My father and mother were almost bed-
ridden and at the place of 2000 Kms away from here and it takes two and a half days to
reach from Nainital to Bolangir. So, with a very low-esteem and very low self-confidence, |

came to Nainital but Nainital as it is 'Devbhoomi’ the God blessed me and somehow, | may

say Hindi expression "g9d Wdld Ush Ol IR Hglel Il I 3R foor @i &
Stote T, relief fem. J ISt &1 STET Gelt 93-913 &N & »F & SATET T &

sTel" and that in this one year and four months, | again regained my confidence and hope that

| can discharge the high responsibility that has been given to me by the Hon'ble Supreme
Court and the President of India on the recommendation of the Hon'ble Supreme Court and
hope and trust that kind of disposition that I show in my judgments and also in deciding

cases and hearing cases. Sometimes | reprimand the young advocates also "eh#T-aeiT
WMiATd S 8 sTe T AT 3R I IdAR=T I & o AT g5 FIC aR
T A el A T qHE AT AT IAT STer Ag Tel g AT IAd g. olfchel

114



January- March, 2023 Uttarakhand Court News

gelel H ITOT @11 8", In any case, "§Hd Weld Ueh FToT flel-aR Fled el I
Sgd AT I Sﬁaﬁ%,aﬁaﬁﬂiﬂﬁﬁﬂﬁﬂaﬁﬁaﬂtﬁmﬁnméﬁ?
#H SR SIREUS # T HTOT HH H& dlieh eiidiel & st 8 vsdlhed &

AR foraer ofr fofedieed & , S A% 1€ F  appear 76T g0 & 3R oo Fa &
decide TRAT § 3T oI foh T8 §ART SToT S TgT A dlolld ol T § |, 3T

A A " About Justice Sanghi. | must say that he is truly a real elder brother. The kind

of affection, he has shown me from his assuming the charge of the Chief Justice, can only be
realized by me because as many people believe that | was also expecting that | will be made
the Chief Justice here. In any case, the Hon'ble Supreme Court in his Collegium, in his own

wisdom, did not think it just and proper, that is a different thing, but in such a situation.

generally, it is seen that there will be a conflict between the Chief Justice and J 1, but "$2aT
T IR FAT A §H Sl 7S SHA 3eler 7§ 3N 3o o Fig a7 W 9fd 38
fow & g Sg 3T g Chief Justice I can never forget you. Thank You Sir. Justice
Manoj Kumar Tiwari ¥ gl Ueh &I fafeser & FuX =T §&d §. 3Ter dr ar =lgr g ar
SHEd § 3N & 9 HY AR §F ¥, Fel Th AT, H S AT I Ioieh @Y W

agd 3= ey 7 3R g 3TS FeAde A Justice Sharad Kumar Sharma & Ty &

agamwﬁamwgawtmﬁﬁrﬁaﬁ%aﬁﬁmmaﬁm

Zd. SI5.U.U0S TA. 3N Ve & aR H sgd  discussion ofr §‘§ g 3TTOT T

3eTehl h&T=AT, Ravindra 15 Justice Maithani TTes, STl # 13 14 ATl ¥ SATAT § 519
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T H G’ SoRer a1 33147 818 HIc H  Justice Maithani was the Registrar General

of the Uttarakhand High Court, we met in the premises of the Supreme Court during the

Chief Justices and Chief Ministers' conference, &l f&eT &7 8T & Immediately we stock
Teh difesdT g IMAT AT, Ueh HIS T g il aTd A & 39 f&oT 13 14 A1l & that
iszoogﬁgmmamaﬂﬁmﬁdq a1 I g ar df dield g & df ofel
AlACT g 39t , & Y 815 AAAT §  and 3oTsh TTY 3 g IR do1 A 3o
9 H, 3aTh Alelol $I AP HIT grafr 9§ g erudite judge &. hard working judge
g Lastly, 3Teiler $15 Mr. Justice Alok Kumar Verma, 3 I UG ©: Al &

SITET 8T AT &g Al g 91T, Ush 1T o6 ¢ [3fdsiar &= & Hon'ble Chief Justice &r
fea oT & Bfasd Sva Fa & faw 3R s knowledge of law especially in
criminal cases ST 897 & T@ & 3R 39T preparation ST AT AT Ygot e &

detailed # | was. really impressed by his preparation, | learnt many things from him because

criminal trials in different states are being conducted in a different manner, the way
depositions are recorded, the way exhibits are marked in evidence, is different from the
procedure that is adopted in Orissa. So it took me some time and | learnt a lot from Justice
Alok Kumar Verma how to examine the records and how to go on appreciating the evidence
especially when the evidence was recorded by me in the Court. So all, my Chief Justice and
all my brother Judges, they extended a helping hand to me and stood behind me besides
being always and | can never forget their support, for a man, who has come from plains in a
very difficult hilly terrain. | also like to extend my thanks to Mr. Vivek Bharti Sharma,

Registrar General, Mr. Anuj Kumar Sanghal, Registrar Vigilance, Smt. Neena Agarwal,
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Registrar Inspection, Mr. Arvind Kumar, Registrar Judicial, Mr. Ambika Pant, Registrar
(Computer), Mr. Vivek Shrivastav, Registrar Protocol, Mr. Madan Ram, Registrar and the
Secretary of the Juvenile Justice Committee of the High Court, and Mr. Anup Singh,
Secretary, High Court Legal Services Committee. | also thank Mr. S. N. Babulkar, learned
Advocate General for the State of Uttarakhand for his erudite arguments advanced in my
Court in very sensitive matters, and assisted me in real time, in terms of real knowledge for
giving an appropriate and proper judgment. Mr. Sandhu very rarely appeared but | find him
to be a very nice person and | also express my thanks to him. Mr. C. S. Rawat, Chief
Standing Counsel was always appearing before me when | was the Acting Chief Justice, and
In some important cases, perhaps the State Government was asking him to argue, sometimes,
he used to appear before me. He is also very well prepared when he argued the case and
assisted the Court very effectively; 1 thank him for his assistance. Among the State Law
Officers, | was effectively assisted by Mr. J. S. Virk, learned Deputy Advocate General, who
was appearing for the last ten months in my Court as | was assigned with the criminal writ
petitions and criminal appeals, his preparation in criminal related cases was good, he was
always very erudite and eloquent in putting forth his points and address the Bar. | would fail
in my duty if | forget the senior advocates like Mr. D. S. Patni and Mr. Arvind Vashistha,
Ms. Manisha Bhandari and so many other counsels, who appeared before me in many cases
and | would very effectively, and at sometimes, | was taking a view, after argument I
changed my view and dictated the order. I also like to mention that Mr. Piyush Garg, young
counsel very eloquent and very effective advocate, who has changed my opinion at least four
to five times, | was taking one opinion and he argued the case and then | changed my
opinion and give the judgment and | believe that in fact, changing of the opinion was good,
as far as interest of justice is concerned. There are several junior counsels, who had been
doing very well and it is not possible for me to name all of them, but my advice to them is

note three points:
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1. 99T ¢fQT. Please dream.
2. Try to set a goal for yourself, then;

3. Pray to God St & §2aX T 319 faRare #xad g , o off AT g, O v 3iR
griar HIfST, ST 39 ToFad 3T9s A ST gt |

In the end, | would like to thank my personal staff, who has rendered tremendous
assistance to me in discharging my duty; my Private Secretaries and Personal Assistants Mr.
Satendra Kumar Sharma, Private Secretary, Ms. Parul Verma, Private Secretary, Mr. Akash,
Personal Assistant, Bench Secretary, Ms. Preeti Bajpayee, my orderlies/Peons Mr. Narendra
Kumar, Mr. Pradeep Kumar Singh, Mr. Nand Lal Sahu, My two PSOs, who were always
there with me to protect my life and dreams, Mr. Shivendra Pratap Singh and Mr. Satendra
Kumar, my drivers - Mr. Laxman Nath Goswami, and the driver of the Executive Chairman
of SLSA Mr. Harish Goswami, my home staff - Mr. Kailash Pathak, Mr. Dwarika Prasad
Sharma, Mr. Mohan Bhandari and Mr. Rampal Singh; they also helped me a lot in
discharging my duty. So, | would take seat on the dice in right time, they ensured that. The
SLSA staff Mr. Bachan Singh was also very nice, and | thank all of them for their very kind

and tolerant assistance and services they have rendered to me. Lastly, I thank all the members

of the bar, fSi=gle 7Y g WR far and all the litigants, who came in my Court to believe

that they will get justice. At the end. | pray that my brothers including my elder brother, the
Chief Justice of this Court will be definitely able to fulfill the lacuna that is created on my

elevation to Jharkhand High Court. To this, | take leave of all.

Thank you. May god bless you.
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I/C Registrar General- Now, | seek the permission of Hon'ble the Chief Justice to place the
proceedings on record and close the proceedings.

Chief Justice- Please do.

I/C Registrar General Thank you, Lordship. The proceedings are closed. May | request you
all to join in a tea, at the ground floor of the Chief Justice Block.

*kkkkkkkkk
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CIRCULATION OF JUDGEMENT OF HON’BLE SUPREME COURT OF

INDIA TO ALL HIGH COURTS AND TRIAL COURTS OF INDIA

1. Vide letter dated 16.03.2023, Assistant Registrar, Hon’ble Supreme Court
of India requested to all the High Courts of India to circulate the Judgment
dated 15.03.2023 in the High Court through their Registrars about the
direction passed by Hon’ble Supreme Court in Special Leave to Appeal
(Criminal) No. 555/2023 titled Ravish Kumar versus The State of Bihar.

(Click to open)

*kkhkkhkkkk
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RECENT JUDGMENTS OF THE HON’BLE COURTS
(01.01.2023 TO 31.03.2023)

Division Bench Judgments

1. In Writ Petition (M/S) No. 1273/2022, M/S Advitya Techno Solution Pvt. Ltd.

through its Director vs. State of Uttarakhand & others .(Click to open)

Single Bench Judgments

1. Writ Petition (S/S) No. 346 of 2022 along with connected matters, Mohan Lal
Bhatt vs. State of Uttarakhand & others .(Click to open)

2. Writ Petition (S/S) No. 2123 of 2022, Pushkar Singh Rawat vs. Uttarakhand
Public Service Commission. (Click to open)

3. In 1st Bail Application No. 836 of 2021, Sharafat vs. State of Uttarakhand.(Click
to open)

4. C-482 Application No. 248 of 2013 along with connected matters, M/S
Hindukush Bio Products Pvt. Ltd. vs. State of Uttarakhand & another.(Click to
open)

5. Criminal Misc. Application No. 275 of 2018, Sunil Nauriyal vs. State of
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Uttarakhand & another .(Click to open)

6. C-482 Application No. 393 of 2013, Pulkit Arya vs. State of Uttarakhand. .(Click
to open)

7. Criminal Misc. Application No. 558 of 2023 along with connected matter, M/S
Sharma Associates vs. State of Uttarakhand and another.(Click to open)

8. Criminal Misc. Application No. 1644 of 2021, Smt. Sana alias @ Deeksha
Tamta &others vs. State of Uttarakhand.(Click to open)

9. Criminal Misc. Application No. 1929 of 2018, Janak Sigh vs. State of
Uttarakhand & another .(Click to open)

10.Criminal Appeal No. 525 of 2022 with connected matters Ishwar Dayal vs. State
of Uttarakhand.(Click to open)

11.Writ Petition (M/S) No. 225 of 2023, M/S Universal Construction Machinery &
Equipment Ltd. vs. National Highway Authority of India & Another.(Click to

open)

*kkkhkkikkikkik

122



	Vol.-XIV Issue No.-I (January to March, 2023)
	CONTENTS
	Pendency
	Disposal
	Institution
	Name of the District
	Civil Cases
	Criminal Cases

	Guidelines for Recording of Evidence of Vulnerable Witnesses
	Preamble
	Construction of the guidelines-
	Definitions -
	Applicability of guidelines to all vulnerable witnesses-
	Identification of Stress causing factors of adversarial Criminal Justice System-
	Competency of vulnerable witness-
	Persons allowed at competence assessment-
	Conduct of competence assessment.—
	Pre-trial visit of Witnesses to the Court -
	11. Meeting the judge –
	Assistance of an interpreter, translator, special educator or expert-
	Legal assistance and legal aid-
	Court to allow presence of Support Persons-
	Right to be informed-
	Waiting area for vulnerable witness-
	Duty to provide comfortable environment-
	Directions for Judges of Criminal Courts, Children’s Courts and Juvenile Justice Boards12 -
	Allowing proceedings to be conducted in camera-
	Live-link television testimony in criminal cases where the vulnerable witness is involved –
	Provision of testimonial aids to prevent exposure of vulnerable witness to the accused-
	Factors to be considered while considering the application under Guidelines-
	Mode of questioning-
	Rules of deposition to be explained to the Witnesses-
	Compensation-
	Protective order.—
	Personal details during evidence likely to cause threat to physical safety of vulnerable witness to be excluded —
	Destruction of videotapes and audiotapes.—
	Protective measures-
	Developmentally appropriate questions for child witnesses.—
	Testimony during appropriate hours-
	Frequent breaks during testimony-
	Measures to protect the privacy and well-being of child victims and witnesses-
	Standard Operating Procedure to be followed during virtual examination of child witnesses-
	No.74/UHC/Admin.A/2023 Dated: Mar.21, 2023
	No. 77/UHC/Admin.A/2023                                           Dated: March  23,2023
	By Order of the Court


HIGH COURT OF UTTARAKHAND
AT NAINITAL

1°' Bail Application No. 836 of 2021

Sharafat ... Applicant
Vs.

State of Uttarakhand ... Respondent

Advocate: Mr. Vikas Anand, Advocate, along with Mr. Syed Kashif Jafri,

Advocate, for the applicant.
Mr. Mr. V.K. Gemini, Deputy Advocate General, along with Ms.
Meena Bisht, Brief Holder, for the State.

Hon’ble Sharad Kumar Sharma, J.

This Bail Application has been attempted to be
argued by the learned counsel for the applicant, as if it
Is an argument extended in a Criminal Appeal, after a
judgment of conviction. That may not be the scope to
argue the bail application, which is absolutely a
discretionary remedy depending upon the facts and
circumstances of the case and social seriousness and

implications of the offence too.

2. The present applicant herein is an accused for
committing of an offence which has been registered
against him by way of the FIR No. 46 dated
26.02.2021, for his alleged involvement in commission
of offence under Section 8/21 of the Narcotic Drugs

and Psychotropic Substances Act, 1985.

3. The police team which had raided upon and had
apprehended the present applicant at the time when he
was waiting for another lady at Khushalpur, it was
upon search being conducted upon him, it was found

that the applicant was carrying a bag, which contained





a contraband i.e. smack of about 356 gm. It is not in
controversy, that the amount of contraband, which has
been recovered from the applicant, was beyond the
prescribed commercial quantity. So far as the
provisions of the N.D.P.S Act is concerned, where the
contraband which has been recovered is bound to be
beyond a commercial quantity, Section 37 of the Act,
Imposes a restriction that there has to be a very
stringent view which has to be adopted by the Court
for considering the bail application and rather, in fact,
the various pronouncements have gone to an extent of
laying down, that in fact the Courts should adopt a
negative attitude towards the bail being granted to a
person from whom the commercial quantity of the

specified contraband has been recovered.

4. Learned counsel for the applicant argues the bail
application from the prospective, that there happens to
be an apparent violation and non compliance of Section
50 of the NDPS Act. As far as Section 50 of the NDPS
Act is concerned, it only acknowledges and is laying
down the parameters of conditions for search and
seizure of a person where a person who is
apprehended with an expected contraband to have
been carried by him is to be made aware and made
known of his rights as to whether he wants himself to
be searched through a Gazetted Officer or a
Magistrate. In the FIR in question, the FIR records the

following:-

AT TRTHT & UM A0S AT § §d B9 W GRT 50
NDPS Act # f& 2 ufdusi & o/avd a_d gY 9aram &





MY I g ofa AffeR) /Aafee & |e forar
Hod B O W g 3 samn & ey & AR o o
Had g1 H PEl T8 Se 5 W W Fw FgER Sofo
Wﬁwmmﬁwwmwaﬂgﬁaﬁ
LTI R— ”

5. The extract, as laid down above shows that the
recovery made from the applicant was beyond the
commercial quantity and so far as the implications of
Section 50 of the NDPS Act is concerned, it has been
observed by the complainant, that the applicant was
made aware of his rights provided under Section 50 of
the Act, but he has made a statement that since the
police officials have apprehended him, they can make a

search upon him.

6. Learned counsel for the applicant has made
reference to the judgment of Hon’ble Apex Court as
reported in 1999 (6) SCC 172, State of Punjab Vs.
Baldev Singh, and particularly, he has referred to the

contents of para 32, which is extracted hereunder:-

“However, the question whether the provisions
of Section 50 are mandatory or directory and if
mandatory to what extent and the consequences of
non-compliance with it does not strictly speaking
arise in the context in which the protection has been
incorporated in Section 50 for the benefit of the
person intended to be searched. Therefore, without
expressing any opinion as to whether the provisions
of Section 50 are mandatory or not, but bearing in
mind the purpose for which the safeguard has been
made, we hold that the provisions of Section 50 of
the Act implicitly make it imperative and obligatory
and cast a duty on the Investigating Officer
(empowered officer) to ensure that search of the
concerned person (suspect) is conducted in the
manner prescribed by Section 50, by intimating to
the concerned person about the existence of his
right, that if he so requires, he shall be searched
before a Gazetted Officer or a Magistrate and in case
he so opts, failure to conduct his search before a
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Gazetted Officer or a Magistrate, would cause
prejudice to an accused and render the recovery of
the illicit article suspect and vitiate the conviction
and sentence of an accused, where the conviction
has been recorded only on the basis of the
possession of the illicit article, recovered during a
search conducted in violation of the provisions
of Section 50 of the Act. The omission may not
vitiate the trial as such, but because of the inherent
prejudice which would be caused to an accused by
the omission to be informed of the existence of his
right, it would render his conviction and sentence
unsustainable. The protection provided in the section
to an accused to be intimated that he has the right
to have his personal search conducted before a
Gazetted Officer or a Magistrate, if he so requires, is
sacrosanct and indefeasible it cannot be disregarded
by the prosecution except at its own peril.”

7. If para 32 which is extracted hereinabove if that
itself is taken into consideration, it was dealing with the
question as to whether the provisions of Section 50 of
the NDPS Act are mandatory or directory in nature and
iIf mandatory, then upto what extent and what would
be the consequences of its non-compliance, would have
from the view point of protecting the rights of an
accused person, who was apprehended, and the search

was conducted upon him.

8. The Hon’ble Apex Court, in the said judgment of
Baldev Singh (supra) has only answered the question
that the provisions contained under Section 50 of the
NDPS Act, is implicitly, imperative and obligatory and it
Is the duty casted upon the officers to ensure to search
upon an accused person in a manner as it has been
prescribed under Section 50 of the NDPS Act. But there
would be a marginal exception which has to be carved

out from the ratio laid down by the judgment in the
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matters of Baldev Singh (supra), that this was a case
where the trial Court was ceased with the Criminal
Appeal, as against the judgment of conviction, there is
no argument extended by the learned counsel for the
applicant from the perspective as to whether the test of
scrutinisation Section 50 of the NDPS Act, on the basis
of observation made in the FIR at the stage when the
bail application is being considered is to be minutely
and diligently scrutinized, whether the impact of
Section 50 of the NDPS Act, and the manner upto what
extent the same has been complied with or not could
be a subject matter, which could mandatorily required
to be ventured by the Court, dealing with the balil
application particularly when it requires dealing of
evidence. Hence, the arguments extended in the
context of para 32 of Baldev Singh (supra), is
altogether a distinct in nature under different
circumstances pertaining to the aspect about the

provisions being obligatory or directory in nature.

9. Learned counsel for the applicant has made
reference to yet another judgment as reported in 2014
(5) SCC 345, State of Rajasthan Vs. Parmanand
and Another and particularly, he has drawn the
attention of this Court to the contents of para 15,
wherein it was observed that merely if a bag is being
carried by a person and if he is searched upon, the
search has to be in accordance with Section 50 of the
NDPS Act. Relevant para number 15 relied by the

applicant is extracted hereunder:-





“15. Thus, if merely a bag carried by a person is
searched without there being any search of his
person, Section 50 of the NDPS Act will have no
application. But if the bag carried by him is searched
and his person is also searched, Section 50 of the
NDPS Act will have application. In this case,
respondent No.l1 Parmanand’s bag was searched.
From the bag, opium was recovered. His personal
search was also carried out. Personal search of
respondent No.2 Surajmal was also conducted.
Therefore, in the light of judgments of this Court
mentioned in the preceding paragraphs, Section
50 of the NDPS Act will have application.

10. The said provision will have no application, but if
the bag is carried by him and is searched separately in
which contraband is found and his person is also
searched separately, then Section 50 of the NDPS Act,
would only had its application when person is searched.
This is not the circumstances prevailing in the instant
FIR, coupled with the fact that this judgment laid down
by the Hon’ble Apex Court was yet again emanating
from the judgment of conviction which was rendered

after conducting a trial and appreciation of evidence.

11. The Punjab and Haryana High Court, in the case of
Sukhdev Singh Vs. Union Territory of
Chandigargh, on a simpliciter reading it with regard to
the embargo created by sub Clause (b) of sub Section
(1) of Section 37 has observed that the Courts while
dealing with the bail application in relation to those
cases of the NDPS, where the contraband recovered is
admittedly found to be more than the commercial
quantity, the Court is bound to adopt a negative

attitude and no bail has to be granted where the
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recovery of the contraband is beyond the commercial

quantity being a social menace.

12. The Hon’ble Apex Court, in yet another judgment
rendered in Criminal Appeal No. 152 of 2013, as
decided on 29.10.2020 in Tofan Singh Vs. State of
Tamil Nadu, it has observed that Section 37(1) in
relation to the offences under the NDPS Act, it
contemplates a stringent condition which has to be
attracted for the purposes of consideration of bail
application. In fact, it has laid down that
notwithstanding any provisions contained under the
Code of Criminal Procedure, no bail is to be granted in
relation to those cases of the NDPS Act, where the
recovery of the contraband is beyond the commercial
quantity. The relevant para 43 of the said judgment is

extracted hereunder:

43. Section 37(1) makes all offences under the Act
cognizable and non-bailable, with stringent
conditions for bail attached:

37. Offences to be cognizable and non-bailable.--(1)
Notwithstanding anything contained in the Code of
Criminal Procedure, 1973 (2 of 1974),-

(a) every offence punishable under this Act shall be
cognizable;

(b) no person Accused of an offence punishable for
offences Under Section 19 or Section 24 or Section
27A and also for offences involving commercial
quantity shall be released on bail or on his own bond
unless--

(i) the Public Prosecutor has been given an
opportunity to oppose the application for such
release, and

(i) where the Public Prosecutor opposes the
application, the court is satisfied that there are
reasonable grounds for believing that he is not guilty
of such offence and that he is not likely to commit
any offence while on bail.

(2) The limitations on granting of bail specified in
Clause (b) of Sub-section (1) are in addition to the





limitations under the Code of Criminal Procedure,
1973 (2 of 1974) or any other law for the time being
in force on granting of bail.

13. The argument as extended by the learned counsel
for the applicant while pressing the bail application,
that as to in those cases where the recovery of the
contraband is beyond the commercial quantity, what
implications would the provisions contained under
Section 50 of the NDPS Act, would have at the stage,
when the bail application is being considered. The said
principle was considered by the Hon’ble Allahabad High
Court and in a judgment reported in 1993 SCC Online
All 72, Nathooni Singh and others Vs State of U.P.
it has been observed that in accordance with the view
expressed by the Hon’ble Apex Court in State of
Maharashtra Vs. Natwar Lal Damodar Soni, as
reported in AIR 1980 SC 593, and Shyam Lal Vs.
State of Madhya Pradesh, as reported in 1972 (9)
ACC 219 (S.C.), the Hon’ble Apex Court has also
observed that the provisions contained Section 37 of
the NDPS Act makes no exception, hence even if the
procedure prescribed under Section 42 and 50 of NDPS
Act, has not been followed, while considering the bail,
by still the provisions of Section 37 of the NDPS Act,
will have to be borne in mind even at the stage when
the matter is being considered for bail. Hence, if no
other consequence ensues the consequence of
presumption of prejudice can also not ensue. It would,
thus, be seen that in every case where the provisions
of Sections 42 and 50 of NDPS Act have not been

followed, there will not be an automatic presumption of





prejudice, and each case has to be assessed on its own
facts and merits, the recovery or the evidence collected
against the accused of recovery of contraband beyond
commercial quantity, would be sufficient to be
assessed by the Court for the purposes of considering

the bail application.

14. For the aforesaid reasons, this Court doesn’t find
the present case to be a fit case where the bail could
be granted. Bail Application, thus preferred by the
present applicant deserves to be rejected and the same

iIs hereby rejected.

(Sharad Kumar Sharma, J.)
01.03.2023

Mahinder/






IN HIGH COURT OF UTTARAKHAND
AT NAINITAL

Criminal Misc. Application No.1644 of 2021

Smt. Sana alias Deeksha Tamta
and others . Applicants
V/s.

State of Uttarakhand and another ..., Respondents

Advocate: Mr. Mohd. Matlub, Advocate for the applicants.
Mr. V.K. Gemini, Deputy Advocate General for the State.

Hon’ble Sharad Kumar Sharma, J.

Since in this C482 Application, it is purely a question of law, which
Is involved. The counsel for the parties agreed that the matter may be decided

finally. Hence, the same is taken up accordingly.

2. Under the provisions contained, under Uttarakhand Freedom of
Religion Act, 2018, Section 3 provides for a prohibition of conversion from one
religion to another, by playing misrepresentation, force, fraud and undue
influence coercion, allurement or marriage. Section 3 of the Act is only a
prohibition, which has been imposed in relation to the act and action

contemplated therein in relation to the religion or its conversion to be made by a

person by any provision of the Act, which has been provided therein.

3. Meaning, thereby, Section 3 of the Act is not a substantive
provision containing any penal actions to be taken against the persons so
accused of commission of an offence under Section 3 of the Act or for any act
provided under Section 3 of the Act of 2018, the process, which has been
contemplated to be taken by any aggrieved person for an action taken under
Section 3 of the Act, is provided by way of a complaint under Section 4 of the
Act. For an offence under Section 3 of the Act, the complaint proceedings is
contemplated under Section 4 of the Act of 2018.

4, In the case at hand, the FIR being FIR No.445 dated 29.12.2020,
was got registered as against the present applicants for their involvement in
commission of offence under Sections 3, 8 and 12 of the Act, on which charge

sheet was submitted and cognizance has been taken by the court of I* Additional





Chief Judicial Magistrate, Dehradun registering Criminal Case N0.5310 of 2021,
State vs. Samir Ali and others, whereby the applicants have been summoned by
an order of 30.09.2021 for being tried for an offence under Sections 12, 3 and 8
of the Act.

5. As far as the provisions contained under Sections 3 and 12 of the
Act are concerned, this Court has already observed that Section 3 of the Act
only contemplates the nature of offence or possibility of commission of offence
which could be committed by a person by exercise of the various parameters or
atrocious acts given under Section 3 of the Act. Section 3 of the Act is not a
substantive provision, as it does not contemplate any penal action. So would be
the provision contained under Section 12 of the Act, which only contemplates,
that who would be the necessary party, if at all, in any proceedings that are
drawn under the Act of 2018.

6. On an establishment of a commission of offence under Section 3 of
the Act, in case, if at all, any offence is made out for the violation of the
provisions contained under Section 3 of the Act, the same could have been
registered as a Complaint Case under Section 4 of the Act of 2018, and it could
not have been registered as a State case, as it has been in the present case where

the FIR was registered by respondent no.2, the Sub Inspector, on 29.12.2020.

7. On this limited count itself, that since the action, which is
contemplated to be taken against the present applicants is under the Uttarakhand
Freedom of Religion Act, 2018, which, under Section 4 of the Act, provides for
registration of a Complaint Case, the offence under Section 3 of the Act cannot

be registered by way of a State case.

8. On this simplicitor ground, this C482 Application is allowed, and

as a consequence thereto, the entire proceedings of Criminal Case N0.5310 of

2018 State vs. Sameer Ali, pending consideration before the court of I*

Additional Chief Judicial Magistrate, Dehradun, would hereby stand quashed.

(Sharad Kumar Sharma, J.)
29.03.2023

Arti











IN THE HIGH COURT OF UTTARAKHAND AT NAINITAL

Impleadment Application No. 4293 of 2020
in
Criminal Miscellaneous Application No. 1929 of 2018
Janak Singh Applicant
Vs.

State of Uttarakhand and Another ... Respondents

Mr. Ravi Babulkar, Advocate for the Applicant
Mr. Pratiroop Pande, A.G.A. for the State/respondent no. 1
Mr. Vinod Sharma, Advocate for private respondent no. 2

Hon’ble Sharad Kumar Sharma, J. (Oral)

It is in the present pending C-482 application, whereby
the present applicant has questioned the propriety of Criminal
Case No. 346 of 2018, “State of Uttarakhand Vs. Janak Singh”,
whereby he has been summoned to be tried for the offences
under Section 420, 467, 468 and 471 of I.P.C., which is as a
consequence of registration of the FIR No. 03 of 2018, as it was
got registered on 20.02.2018.

2. It’s was that during the pendency of this C-482
application, one, Mr. Trepan Singh Rana, has sought himself to
be impleaded in C-482 application by filing an Impleadment
Application No. 4293 of 2020.

3. The learned counsel for the applicant-Trepan Singh
Rana, in order to justify his impleadment, has submitted that
impleadment would be a concept, which is available to be
considered under the criminal law, when the Court are exercising
its inherent powers under Section 482 of the Code of Criminal

Procedure, or even otherwise, there cannot be any doubt with





regards to the ambit of the exercise of powers by the Court under
Section 482, for the purposes of impleadment, only in relation to
those persons who are likely to be affected by the outcome of the
judgment, which may be rendered in criminal proceedings as
against the accused person, who is being tried for the alleged

offence.

4. The term ‘impleadment’ under the legal dictionary had
defined that a person who has got a right to sue or prosecute a
person by a course of law, he may be made as a party to the
proceedings. In a Black’s Law Dictionary, 6" Edition, the
‘impleadment’ means to bring (someone) into a suit as a new
party, against whom there is an acquisition or a right which is to
be adjudicated. The relevant definition of the Black Dictionary is

extracted here under:

“1. To bring (someone) into a law suit; esp., to bring (a new party)
into the action. Cf. Interplead. 2. To bring an action against; to
accuse.”

5. In Law Lexicon, in its Second Edition of 1997 as
published by Y.V. Chandrachud, has yet again dealt with the
definition as to what would the term “implead”, means, it’s a
right to sue or to prosecute by course of law and the said
definition has been extracted from Tomlins Law Dictionary. In
fact it literally means to make one, a party to an action or a suit,
that means to sue or prosecute a person by a course of law, the

relevant definition is extracted here under:

“to sue or prosecute a person by course of law [s.32A, Drugs and
Cosmetics Act]; to make a party [s. 114, Trade and Merchandise
Marks Act]”.

6. Before answering the question raised by the learned
counsel for the applicant to the impleadment application, a

detailed scrutiny of the FIR itself becomes necessary to be dealt





with by this Court, and it is being made exclusively for the

purposes, as to how and in what chronology, the things have

proceeded in order to direct the registration of the FIR being,
being ultimately the FIR being no. 03 of 2018 dated 20.02.2018.

7.

On reading the FIR, the following inferences could be

drawn:-

Vi.

Vil.

That in relation to the work called as ‘Mori Naitwad Sankri
Motor Road’ that is State Highway No. 48 from kilometre 1 to
26, whereby the contract was executed for metalling the road. A
contract is said to have been executed in favour of the present
applicant.

Alleging thereto was in relation to a certain discrepancy in
performance of the work and being dissatisfied with the nature
of the work performed by the present applicant, a complaint
was filed by “Rawai Ekta Manch”.

The “Rawai Ekta Manch”, is said to have agitated a cause on
the basis of their self inscribed process of inspection followed
by them to assess the quality of work performed by the present
applicant and the irregulation has committed by him.

On the basis of the report submitted by the “Rawai Ekta
Manch”, it was reported and alleged that the present applicant
was instrumental in getting the contract, on the basis of a
fraudulent experience certificate and due to which the public
money was misutilized.

Taking cognizance to the same, the District Magistrate,
Uttarkashi, through a committee, which was headed by the Sub-
divisional Magistrate, had constituted it with the Executive
Engineer, Rural Development Department and Executive
Engineer, Irrigation Department, Purola to conduct an enquiry.
The Enquiry Committee thus constituted on the directions of the
District Magistrate, has submitted a report being report through
letter no. 1142/smo<io/fafder =/2017 dated 31.05.2017.

It’s on this report submitted by the Committee thus constituted
by the District Magistrate on 31.05.2017, the District
Magistrate vide his correspondence no. 311/gwodiosto-2017
dated 14.06.2017, on the basis of the report submitted by the
Superintending Engineer, Public Works Department, and the
copy of the same was also submitted to the Additional Chief
Secretary, Public Works Department and as per the
recommendations made by the said Committee, it was observed
that the basis of grant of the contract to the present applicant
since was on the basis of a fraudulent experience certificate and
hence, the contract executed in his favour deserves to be
cancelled.





viii. It is based upon the genesis of the report from the report
submitted by the “Rawai Ekta Manch” and ultimately, when it
culminated into a report submitted by the Superintending
Engineer, that the contract executed in favour of the present
applicant was cancelled by the Executive Engineer vide his
communication No. 3006/diovo <=-06/2017 dated 26.07.2017
and the security amount deposited by the contractor was
forfeited. Consequently, the Contract No. 11/vd0g0-06/2016-17
dated 03.01.2017 was cancelled.

IX. Consequently, the Chief Engineer, the Head of the Department
of the Public Works Department, vide his letter No.
2444/5771Ro/ faerdt @ /2017 dated 04.12.2017 had blacklisted
the present applicant for a period of two years, debarring him to
participate in any contract in process, and consequently, what
would be more important in the instant case, that in accordance
with the correspondence of the Chief Engineer No. 46/42 uRRars
fco/2018 dated 11.01.2018, the Superintending Engineer,
Uttarkashi, vide his aforesaid communication, had directed the
Executive Engineer to register an FIR, as against the present
applicant.

X. Consequently, the FIR no. 03 of 2018 dated 20.02.2018 was
registered by Dhirendra Kumar, the then Executive Engineer of
Public Works Department, Purola, Uttarkashi.

8. From the above analysis, one thing which is quite
apparent is that the source of the registration of the
complaint/FIR was on the basis of the self-constituted body by
the “Rawai Ekta Manch”, who conducted an inspection and
submitted its report to the District Magistrate and later the
Executive Engineer about the poor quality of the work, which
was later on, on the basis of the enquiry conducted by the team
which was presided over by the Sub-divisional Magistrate, it was
ultimately found that the applicant had procured the contract by
placing a fraudulent experience certificate in the contracting
process, and, later on the consequential action followed of
forfeiture of the amount and cancellation of the contract and
furthermore by banning the applicant for two years from

procuring any public contracts.





Q. In these backdrops, the question would be as to whether
at all the present applicant, who at the relevant point of time was
working as a Junior Engineer with the department, involved in
corrupt practises, could at all be the necessary party to be
impleaded in this C-482 Application for the action taken on an
FIR, which was got registered by the Executive Engineer on the
direction of the Chief Engineer and on the basis of Enquiry

Report, which finds reference in the FIR.

10. The learned counsel for the applicant, in fact, had
attempted to address the Court, that the term “impleadment”, has
had to be read as to be synonymous to a person being
“summoned to be witnessed”, in a criminal proceeding, by
invocation of the provisions contained under Section 311 of the

Code of Criminal Procedure.

11. This Court is of the view that the powers given under
Section 311 to the Code, it’s rather a leverage given by way of an
enabling provision by virtue of which the Court can act at any
stage to examine a person as a witness or examine any person in
attendance, though not summoned as a witness in the principle
proceedings or is required to be summoned to be examined. For
ready reference Section 311 of Code of Criminal Procedure is
extracted here under:-

“311. Power to summon material witness, or examine person
present. Any Court may, at any stage of any inquiry, trial or other
proceeding under this Code, summon any person as a witness, or
examine any person in attendance, though not summoned as a witness,
or recall and re- examine any person already examined; and the Court
shall summon and examine or recall and re- examine any such person
if his evidence appears to it to be essential to the just decision of the
case.”

12. With all humble opinion, which this Court has, this

Court is of the view that the enabling provision given to the





Court under Section 311 of the Code of Criminal Procedure, to
examine a witness or to call upon a witness, who could not have
been examine earlier for substantiating a case, which is under
trial before the Court, is not to be read as a substitute or
synonymous provision to permit an impleadment of a person,
who is otherwise not an affected party or who is not likely to be
affected by the conclusion to the trial, in pursuance to the FIR,
which was registered against the present applicant. At the behest
of the directions, which were issued by the Executive Engineer
for the reasons being that the applicant to the “Impleadment
Application”, is neither the source of the proceedings, nor a
complainant nor had figured anywhere during the course of
enquiry conducted from the stage of submission of the report by
the “Rawai Ekta Manch”, till the direction was issued for

registration of the FIR by the Executive Engineer.

13. The second argument of the learned counsel for the
applicant to the Impleadment Application is in context of the
provisions contained under Section 165 of the Evidence Act. It
would be apt to observe that Section 165 of the Act is yet again
not a substitute to a provision of impleadment. For ready
reference Section 165 of Evidence Act is extracted here under:

“165. Judge’s power to put questions or order production. The
judge may, in order to discover or to obtain proper proof of relevant
facts, ask any question he pleases, in any form, at any time, of any
witness, or of the parties, about any fact relevant or irrelevant; and
may order the production of any document or thing; and neither the
parties nor their agents shall be entitled to make any objection to any
such question or order, nor, without the leave of the Court, to cross-
examine any witness upon any answer given in reply to any such
question.

Provided that the judgment must be based upon facts declared by
this Act to be relevant, and duly proved:

Provided also that this Section shall not authorize any Judge to
compel any witness to answer any question, or to produce any
document which such witness would be entitled to refuse to answer or
produce under Sections 121 to 131, both inclusive, if the questions
were asked or the documents were called for by the adverse party; nor
shall the Judge ask any question which it would be improper for any





other person to ask under Sections 148 or 149; nor shall he dispense
with primary evidence of any document, except in the cases
hereinbefore excepted."

14, Because, the very title head of the provision almost it
happens to be synonymous to the provisions of Section 311 of
Cr.P.C., where the Judge seized with the trial, is vested with the
power to question or produce a document or a person. Section
165 of the Evidence Act, which has been extracted above, it’s
only an instrument or a tool by way of yet again an enabling
provision to provided to the Court, to discover or obtained a
proper proof to facilitate him in coming to a rightful conclusion.
If the Judge while exercise its powers under Section 165 of
Evidence Act, only finds an anonymous person to be a necessary
person to be called to be examined as a witness while exercising
it’s powers under Section 165 of the Evidence, that in itself will
not to lead to an inference that the person thus summoned is
actually required to be impleaded as a party, because
impleadment will only be in those cases, where a person is likely

to be affected by the conclusion of the trial and not otherwise.

15. The counsel for the applicant in furtherance of his
arguments extended above, has also made reference to the
provisions contained under Section 319 of the Code of Criminal
Procedure, which is extracted here under:

“319. Power to proceed against other persons appearing to be
guilty of offence-.

(1) Where, in the course of any inquiry into, or trial of, an offence, it
appears from the evidence that any person not being the accused has
committed any offence for which such person could be tried together
with the accused, the Court may proceed against such person for the
offence which he appears to have committed.

(2) Where such person is not attending the Court, he may be arrested
or summoned, as the circumstances of the case may require, for the
purpose aforesaid.

(3) Any person attending the Court, although not under arrest or upon
a summons, may be detained by such Court for the purpose of the
inquiry into, or trial of, the offence which he appears to have
committed.
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(4) Where the Court proceeds against any person under sub-section
(1), then-
(a) the proceedings in respect of such person shall be commenced
a fresh, and the witnesses re- heard;
(b) subject to the provisions of clause (a), the case may proceed as
if such person had been an accused person when the Court took
cognizance of the offence upon which the inquiry or trial was
commenced.”

16. Section 319 of the Code of Criminal Procedure, which is
exclusively in fact a power vested with the Court yet again, it
enables the Court, that in the process of during the course of trial,
when the Court during the conducting of an enquiry or a trial, on
an appreciation of evidence brought before it, if it finds, that any
person who is not being named as an accused has committed
offence for which such person could be tried, the Court can call
upon the person to be tried for the offence. Sub-Section (1) of
Section 319, quite expresses in its terms the provision is yet
again a prerogative vested with the Court based upon an
appreciation of evidence/ or summoning of an accused person,
who according to the wisdom of the Court which would be based
upon a rational interpretation of the evidence which had been led
before it to call upon a person to be tried, who is otherwise not
being tried under a trial. This provision yet again is not a
provision, which facilitates the concept of impleadment of a third
person in a proceeding, whom the Court itself has not found it to
be a suitable person. In the absence of whom, the trial cannot be
proceeded with or decided satisfactorily on its own merit. The
provision under Section 319, Sub-Section 1, has been
misconstrued by the counsel for the applicant to the Impleadment
Application, as if it’s a provision which permits to implead a

person as party to the proceedings.

17. The learned counsel for the applicant has referred to

various judgments on which he wants to place reliance and first
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being, that has reported in 2016 SCC OnLine Utt 722, ‘Harish
Chandra Singh Rawat Vs. Central Bureau of Investigation
and Others”, particularly, he has referred to Para 4 and 6 of the
said judgment, which is extracted here under:

“4. Present impleadment application has been filed by the petitioner for
impleading Union of India through its Secretary, Department of Personnel
& Training as well as State of Uttarakhand through its Principal Secretary
(Home Affairs) as respondent nos. 4 & 5 respectively.

6. There is no serious objection on behalf of the learned counsel appearing
for the respondents, to the application. The impleadment application is
allowed. Union of India through its Secretary, Department of Personnel &
Training as well as State of Uttarakhand through its Principal Secretary

(Home Affairs) are impleaded as respondent nos. 4 & 5 respectively.”

In this case, while exercising its powers under Section
482 and considering the Impleadment Application which was
subject matter therein, had allowed the Impleadment Application
and the rational which was attached while passing the order of
allowing Impleadment Application by the Court, exercising its
powers under Article 226, was that since the Impleadment
Application was not objected by his adversary, the Court has
allowed the Impleadment Application, with all due reverence at
my command. The judgment relied by learned counsel for the
applicant would not be a ratio decidendi rather it was only an
accommodation and an exception given by the Court because the
Impleadment Application itself was not seriously objected by the
opposite party and it had not laid down a law on impleadment in

a criminal proceeding.

18. Another judgment on which the reliance has been
placed by the learned counsel for the applicant to the
Impleadment Application, is that as rendered by Punjab and
Haryana High Court in ‘Krishan Lal Vs. State of Haryana’,
extracted here under:

“CRM No. 2716 of 2021 This is an application under Section 482
Cr.P.C. for impleading applicant Rajni Bala wife of Krishan Lal as
party respondent no. 2. Complainant has already appeared through her
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c_ounsel _in numerous proceedings conducted before this Court from
time to time.

1 of 9 In view of aforesaid position, applicant Rajni Bala is ordered to
be impleaded as respondent No. 2 in the interest of justice.”

In fact, wherein the Coordinate Bench of Punjab and
Haryana High Court, in exercise of its powers under Section 482,
while considering the Impleadment Application, had permitted
the Impleadment Application and particularly, the counsel for the
applicant has observed that since the Coordinate Bench of Punjab
and Haryana High Court has allowed the Impleadment
Application, the automatic inference which could be drawn that
invariably under all facts and circumstances of the case,
irrespective as to what effect would it have on the merits of the
matter, as to whether at all the person sought to be impleaded is
likely to be affected on the culmination of a trial, would not
create a ratio because the Punjab and Haryana High Court too,
though it was passing an order in the exercise of its powers under
Section 482 on the Impleadment Application, has yet again not
laid down a ratio, as to under what circumstances and for what

reasoning, the Impleadment Application could be allowed.

19. The learned counsel for the applicant has yet referred to
yet another judgment rendered by the Hon’ble Apex Court as
reported in, 2022 SCC OnLine SC 1001, “Honnaiah T.H. Vs.
State of Karnataka and Others”, which was arising out of a
Criminal Appeal No. 1147 of 2022, particularly, the counsel for
the applicant has made reference to Para 8 and Para 17 of the
said judgment, which is extracted here under:

“8. The State did not pursue its remedies against the order of the trial
court. The appellant instituted a criminal revision under Sections
397(1) and 401 of the CrPC. The High Court by the impugned
judgment dated 20 December 2021 upheld the order of the trial court,
and dismissed the revision petition on the ground of maintainability.
The High Court observed that the appellant as the de-facto complainant
had no locus standi to file the revision petition. The relevant
observations of the High Court are extracted below:
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“12. The State has left the matter as it is. However, it is the complainant
who is now agitating before this Court by challenging the said order.
The word ‘victim' is defined in Section 2(wa) of the Cr.P.C. which
reads as under:
"victim™ means a person who has suffered any loss or injury caused
by reason of the act or omission for which the accused person has
been charged and the expression "victim™ includes his or her
guardian or legal heir;
13. In a given case, it also includes the rights of the complainant which
is carved out under Section 372 of Cr.P.C. only for the purpose of
challenging the order passed by the Court acquitting the accused or
convicting the accused for a lesser offence or imposing inadequate
compensation.  Except these three requirements in the
amended CrPC for the victim/complainant, when the CrPC is silent as
to the further rights of a victim/complainant, the filing of the revision
petition challenging every order that would be passed during the
pendency of the trial is not maintainable. Therefore, revision petition at
the instance of the defacto complainant/victim, in the considered

opinion of this Court, is not maintainable.”

17. The view of the High Court that a victim/complainant needs to restrict
his revision petition to challenging final orders either acquitting the
accused or convicting the accused of a lesser offence or imposing
inadequate compensation (three requirements mentioned under Section
372 CrPC) is unsustainable, so long as the revision petition is not
directed against an interlocutory order, an inbuilt restriction in Section
397(2) of the CrPC. In the present case, the appellant filed a criminal
revision as his interests as an informant and as an injured victim were
adversely affected by the trial court rejecting the prayer to mark the
statement of the informant as an exhibit. Having held that the order of
the trial court is not interlocutory in nature and that the bar
under Section 397(2) of the CrPC in inapplicable, a criminal revision
filed by an informant against the said order of the trial court was
maintainable. In Sheetala Prasad v Sri Kant, a two Judge Bench of this
Court has held that a private complainant can file a revision petition in
certain circumstances, including when the 13 (2003) 8 SCC 625 14
(2010) 2 SCC 190 trial court wrongly shuts out evidence which the
prosecution wishes to produce. Noting the principles on which
revisional jurisdiction can be exercised by the High Court at the
instance of a private complainant, this Court observed:

“12. The High Court was exercising the revisional jurisdiction at the
instance of a private complainant and, therefore, it is necessary to
notice the principles on which such revisional jurisdiction can be
exercised. Sub-section (3) of Section 401 of the Code of Criminal
Procedure prohibits conversion of a finding of acquittal into one of
conviction. Without making the categories exhaustive, revisional
jurisdiction can be exercised by the High Court at the instance of a
private complainant
(1) where the trial court has wrongly shut out evidence which the
prosecution wished to produce,
(2) where the admissible evidence is wrongly brushed aside as
inadmissible,
(3) where the trial court has no jurisdiction to try the case and has
still acquitted the accused,
(4) where the material evidence has been over- looked either by
the trial court or the appellate court or the order is passed by
considering irrelevant evidence, and
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(5) where the acquittal is based on the compounding of the
offence which is invalid under the law.”

If Para 8 is taken into consideration, while referring to
the exercise of Revisional jurisdiction by the High Court with a
rational impact of appellant, as a de-facto complainant, has
observed that there is no locus standi to file a revision petition
and the relevant observations has been made on the basis of the
extract made by the judgment which was under challenge before
it, as referred to in Para 8 in the context of the definition of
‘victim’ as defined under Section 2(wa) of CrPC, the definition

Is extracted here under:

“ “victim’ means a person who has suffered any loss or injury caused
by reason of the act or omission for which the accused person has been
charged and the expression “Victim’ includes his or her guardian or
legal heir;”

Even if for the time being the definition of ‘victim’
under the Code of Criminal Procedure is taken into
consideration, even otherwise by logical inference, the term
victim would be only confined to be made applicable to a person,
who is likely to be affected by any cause which is agitated by
him or against him. That means a person who could or who is
likely to suffer a loss or an injury to be caused to him by reasons
of the act or omission in a proceeding, which are held on the
criminal side. Reverting back to the definition of the victim, as
given in the Code of Criminal Procedure, the definition of victim
has provided under Section 2(wa), the said definition was
introduced by an insertion made by Act No. 5 of 2009, which
yet again in its literal terms, it’s only denotes to a person, who is
likely to suffer a loss or an injury, it does not includes within it,
an applicant who could or who could be required to be
summoned as a witness, or would be affected by any judgment

which has to be ultimately passed in the criminal case.
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20. As it has been argued by the learned counsel for the
applicant in the context of provisions contained under Section
311 and 319 of the Code of Criminal Procedure, the registration
of a criminal proceeding against him under the provisions of the
Prevention of Corruption Act, as against the applicant to the
Impleadment Application, is altogether a different proceeding,
which is to be held against him before the Competent Court. But,
that in itself does not mean, that if ultimately the applicant was
found to be involved in a proceeding under the Prevention of the
Corruption Act, which has been drawn against him, he
automatically becomes relevant party to be prosecuted in the
proceedings which have been held in the present Criminal Case
No. 346 of 2018, “State of Uttarakhand Vs. Janak Singh”.

21. The hon’ble Apex Court by strength of bench of three
Judges in the matter of “Ajay Kumar and others Vs. State of
Uttarakhand”, in its judgment rendered in Criminal Appeal No.
88 of 2021, as decided on 29.01.2021, has dealt with as to ambit
of exercise of powers under Section 319. The hon’ble Apex
Court quite in its explicit terms, while making reference to a
constitution been judgment of ‘Hardeep Singh Vs. State of
Punjab and others’ as reported in (2014) 3 SCC 92, has
observed that the powers given to the Court under Section 319 is
a discretionary and extraordinary powers, which has to be
exercised sparingly. The hon’ble Apex Court has further
observed that it has to be only applied when there is a prima facie
case to be exercised at the time of framing of charge, for calling a
person to be prosecuted that would be subject to satisfaction to
be recorded by the court, this provision or the authority is not

dealing with concept of impleadment.
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22, While extracting the observations made by the
Constitution Bench in its Para 105 and 106, which is extracted
here under:

*105. Power under Section 319 Cr.P.C. is a discretionary and an
extraordinary power. It is to be exercised sparingly and only in those
cases where the circumstances of the case so warrant. It is not to be
exercised because the Magistrate or the Sessions Judge is of the
opinion that some other person may also be guilty of committing that
offence. Only where strong and cogent evidence occurs against a
person from the evidence led before the court that such power should
be exercised and not in a casual and cavalier manner.

106. Thus, we hold that though only a prima facie case is to be
established from the evidence led before the court not necessarily
tested on the anvil of Cross-Examination, it requires much stronger
evidence than mere probability of his complicity. The test that has to
be applied is one which is more than prima facie case as exercised at
the time of framing of charge, but short of satisfaction to an extent
that the evidence, if goes unrebutted, would lead to conviction. In the
absence of such satisfaction, the court should refrain from exercising
power under Section 319 Cr.P.C. In Section 319 Cr.P.C. the purpose
of providing if “it appears from the evidence that any person not being
the accused has committed any offence” is clear from the words ““for
which such person could be tried together with the accused.” The
words used are not “for which such person could be convicted”. There
is, therefore, no scope for the Court acting under Section 319 Cr.P.C.

to form any opinion as to the guilt of the accused.”

The Hon’ble Apex Court has observed that the
implications of Section 319 of the Code of Criminal Procedure
could not be stretch to an extent to make it as a substitute
provision to implead a person who has been otherwise required
to be called only for the purposes of summoning as a witness in a
proceeding, because it needs no reference, that calling a person
as a witness in a proceeding does not mean that, he is a person
who is affected by the judgment or is a necessary party, in whose
absence the proceedings cannot be effectively decided on its own
merits, in that view of the matter and for the reasons assigned
above, this Court is not inclined to allow the Impleadment

Application.

23. The Impleadment Application (CRMA No. 4293 of
2020) is hereby rejected.
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24. The C-482 Application itself is directed to be listed in
the 3" week of April, 2023, for its own consideration on its

merit.

25. Interim Order dated 07.12.2018 is extended till the next
date of listing.

(Sharad Kumar Sharma, J.)

20.03.2023
PN/-
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Hon’ble Sharad Kumar Sharma. J.

Since in these C-482 applications similar
iIssue is involved and since all these applications
belong to same parties, hence, these are being
taken together and are being decided by this
common order. For the sake of brevity, facts of C-
482 Application No0.248 of 2023, have been taken
into consideration.

2. In this batch of the C-482 applications,
the primary challenge which has been given by the
present applicants is to the orders, which have
been passed on the application under Section 319

of the Cr.P.C. and, as a consequence thereto, the





Court of Judicial Magistrate, Kashipur, District
Udham Singh Nagar by the impugned order dated
13.09.2022 had allowed the application which was
filed under Section 319 Cr.P.C. and consequently
has summoned the present applicant to be tried for
the offence punishable under Section 138 of the
Negotiable Instrument Act, 1881.

3. In fact, what has been attempted to be
postulated to be argued by the learned counsel for
the applicant is that at the stage of inception of the
proceedings under Section 138 by way of a
complaint case, the company was not made as a
party to Section 138 proceedings, and owning to
the said lacune the present applicants have said to
have already filed an application under Section 141
of the N.I. Act raising a preliminary objections with
regard to the effect of maintainability of the
proceedings, that the same would not be
sustainable and no cognizance could be taken on

the same.

4. Its while the objections were invited on
the application under Section 141 of the N.I. Act
and it remained pending, the complainant filed an

application under Section 319 Cr.P.C.

5. The learned trial Court, while considering
the application under Section 319 Cr.P.C., the trial
Court had allowed the application and had
summoned the present applicants to be tried for the

offence under Section 138 of the N.I. Act.





6. Now, the basic grievances which have
been raised by the learned counsel for the applicant
Is that the consequential effect of allowing of an
application which has been filed under Section 319
Cr.P.C. is that they have been deprived of their
opportunity to raise their grievances, due to non-
decision being rendered on their application
preferred under Section 141 N.l. Act and they
submit, that the provisions contained under Section
319 Cr.P.C. cannot be adopted as an alternate
procedure to override their contentions as

contained under Section 141 N.I. Act.

7. Secondly, they also argued that the
recourse to Section 319 Cr.P.C., could not have
been adopted by the Court as an alternate to allow
an amendment and to permit the company
applicant to be made as a party. For that purposes,
inception of procedure under Section 138 N.I. Act,
primarily intends filing of an application under
Section 138 N.I. Act, is an exclusive prerogative of
the complainant for satisfying the terms and
conditions which are given therein to sustain their
application under Section 138 of the N.l. Act. The
provisions of Section 141 N.l. Act, which was
inserted by Act No.66 of 1988, provided an
embargo, that if the person who has committed an
offence under Section 138 N.l. Act was a company
at the time when the offence was alleged to have

been committed all the officials who are responsible





or are in the helm of affairs of the company would
be deemed to be guilty of the offence and shall be
liable to be proceeded with and punished according

to the law.

8. The basic object of Section 141 N.l. was
that the necessity of impleading of all the
competent authorities of the company and the
company itself against whom the proceedings have
been drawn are required to be satisfied in order to
maintain an application under Section 138 N.I. Act,
and that too if there is any possibility of an
authority being guilty of the company who was

responsible for the affairs of the company itself.

0. Section 141 N.l. Act is being extracted

hereinunder:-

“[141 Offences by companies. —

(1) If the person committing an offence under
section 138 is a company, every person who, at the
time the offence was committed, was in charge of,
and was responsible to the company for the conduct
of the business of the company, as well as the
company, shall be deemed to be guilty of the offence
and shall be liable to be proceeded against and
punished accordingly: Provided that nothing
contained in this sub-section shall render any person
liable to punishment if he proves that the offence
was committed without his knowledge, or that he
had exercised all due diligence to prevent the
commission of such offence: 22 [Provided further
that where a person is nominated as a Director of a
company by virtue of his holding any office or
employment in the Central Government or State
Government or a financial corporation owned or
controlled by the Central Government or the State
Government, as the case may be, he shall not be
liable for prosecution under this Chapter.]

(2) Notwithstanding anything contained in sub-
section (1), where any offence under this Act has
been committed by a company and it is proved that
the offence has been committed with the consent or
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connivance of, or is attributable to, any neglect on
the part of, any director, manager, secretary or other
officer of the company, such director, manager,
secretary or other officer shall also be deemed to be
guilty of that offence and shall be liable to be
proceeded against and punished accordingly.
Explanation.— For the purposes of this section,—

(a) “company” means any body corporate and
includes a firm or other association of individuals;

and
(b) “director”, in relation to a firm, means a partner
in the firm.]”

10. Section 141 N.I. Act is only a procedural

provision, wherein it only facilitates the Court to
come to a conclusion, as to whether the procedure
and the proceedings drawn under Section 138 N.I.
Act, when it has been drawn in the absence of the
company being made as a party or its authorities
may not be vitiated or the proceedings being
rendered futile, in the absence of they being
iImpleaded as a party, in case, if there is a
possibility of they being convicted or to be

ultimately found guilty for the offence.

11. The wider purpose and legislative
objective of Section 141 N.I. Act is not to defeat the
procedure of Section 138 N.I. Act, rather the wider
legislative purpose of Section 141 N.I. Act is to
enable the complainant to put into an appropriate
parties on record in order to the proceedings under
Section 138 N.l. Act, so that a lis itself may be

decided in its totality and effectively.

12. The argument extended by the learned

counsel for the applicant is that the application
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under Section 319 Cr.P.C. has been decided without
giving them an opportunity to object or without
conducting any inquiry, hence, the impugned order
which has been passed allowing the application
under Section 319 Cr.P.C., would be bad in the
eyes of the law. To answer this question the
provision of Section 319 Cr.P.C. is being extracted

hereunder:-

“319. Power to proceed against other persons
appearing to be guilty of offence.
(1) Where, in the course of any inquiry into, or trial
of, an offence, it appears from the evidence that any
person not being the accused has committed any
offence for which such person could be tried together
with the accused, the Court may proceed against
such person for the offence which he appears to have
committed.
(2) Where such person is not attending the Court, he
may be arrested or summoned, as the circumstances
of the case may require, for the purpose aforesaid.
(3) Any person attending the Court, although not
under arrest or upon a summons, may be detained
by such Court for the purpose of the inquiry into, or
trial of, the offence which he appears to have
committed.
(4) Where the Court proceeds against any person
under sub- section (1), then-
(a) the proceedings in respect of such person
shall be commenced a fresh, and the witnesses
re- heard;
(b) subject to the provisions of clause (a), the
case may proceed as if such person had been an
accused person when the Court took cognizance
of the offence upon which the inquiry or trial
was commenced.”

13. On scrutiny of the provisions contained
under Section 319 Cr.P.C. precedes with the word
‘power’. The reference of the use of the word
‘power’ here means that it is in consonance to the

power to be exercised by the trial Court and here

for the purposes of exercising the power by the trial
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Court to necessitate the necessary person to be
brought on record and to be proceeded with, is a
prerogative which has been given to the Court to
exercise its power to bring an appropriate party on
record. The provisions contained under Section 319
Cr.P.C. is procedural in nature and it is not a
substantive provision rather an enabling provision,
which could be used as a weapon by an adversary
to the proceedings to install the same, particularly,
when the exclusive domain of the exercise of the
power under Section 319 Cr.P.C. is vested with the

trial Court.

14. The learned counsel for the applicant has
harped upon the word used therein as ‘inquiry’.
The use of word ‘inquiry’ under Section 319 Cr.P.C.
has to be read in its totality and with a rational
interpretation, which provides that “in the course
of inquiry into or trial of an offence”, if the
expression of an inquiry given in the aforesaid
excerpts of the provision of Section 319 Cr.P.C. is
taken into consideration, the inquiry here does not
mean, that there has had to be an independent
inquiry prior to considering the application under
Section 319 Cr.P.C. in order to enable the trial
Court to bring an appropriate person on record. The
inquiry herein means the procedure which is to be
adopted by the trial Court during the conduct of
proceedings of the principal criminal case and here

the word ‘inquiry’ would be synonym to the word
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“trial” and it cannot be read in parlance as if there
has to be an independent investigation to be
conducted to arrive at a conclusion necessitating an
appropriate party to be made as a party to the
proceeding, while considering application under
Section 319 Cr.P.C.

15. Apart from it, the provisions contained in
Section 319 Cr.P.C. being a general provision,
which has been made applicable under the
proceedings of the N.l. Act. The same would not be
clouded merely because of the fact that the
application under Section 141 N.l. Act is pending.
Since, the power given under Section 319 Cr.P.C. is
not clouded by Section 141 N.l. Act, which is an
exclusive prerogative of opposite party against
whom the proceedings under Section 138 N.I. Act,
has been filed. The powers under Section 319
Cr.P.C. is that of the Court, depending upon its own
logical reason to bring an appropriate party on

record.

16. The exercise of power by the Court while
considering the application under Section 319
Cr.P.C. for bringing an appropriate party on record
would not be restricted by the trial Court, due to
pendency of application under Section 141 of the

N.I. Act.

17. The argument extended by the learned

counsel for the applicant, that resort to the
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proceedings under Section 319 Cr.P.C. cannot be an
alternate recourse, which could be adopted by the
trial Court in order to disentitle them to raise
objections under Section 141 N.l.Act, which was

already pending consideration at their behest.

18. This Court is of the view, that if Section
141 N.l. Act, is the prerogative of the accused
person to raise an objection and, as already
observed above, the right vested with the Court to
bring an appropriate person on record against
whom the Court thinks, it to be an appropriate
person against whom the trial has to be or is
required to be proceeded. The Court’s power under
Section 319 Cr.P.C. is not hampered merely by
pendency of an application under Section 141 N.I.

Act.

19. These expressions which have been made
by this Court is exclusively in order to answer the
arguments extended by the learned counsel for the

applicant.

20. The observations made herein may not be
construed to create any impediment for the
applicants to raise all their objections qua the effect
of the order under Section 319 Cr.P.C. during the
course of the trial when the proceeding under
Section 138 N.I. Act is itself taken on its own merits
and, more particularly, since by virtue of the

impugned order, under challenge the applicant has
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been only summoned to participate in the
proceedings it may not lead to an inference and
treated that as if he is convicted because the term
used therein is ‘an accused’ is only for the purposes
to necessitate the summoning of a person to
participate in the proceedings of trial under Section
138 because of the fact, that vide order dated
13.09.2022 no material right of the applicant is
being hampered or obstructed and all issues
pertaining to the procedural flaw also would itself
be open for him to argue in response to summoning

order impugned in the present C-482 Application.

21. Subject to the aforesaid exceptions, this
Court is not inclined to interfere in the C-482
applications and the same are, accordingly,

dismissed.

(Sharad Kumar Sharma, J.)
16.02.2023

Sukhbant/
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Mr. Arvind Vashistha, Sr. Advocate, assisted by Mr. Lalit Sharma, Advocate
for the applicant.

Mr. T.C. Agarwal, learned Deputy Advocate General along with Mr. Tumul K.
Nainwal, learned Brief Holder for the State.

Ms. Prabha Naithani, Advocate for respondent no.2.

Dated: 14.02.2023

Hon’ble Sharad Kumar Sharma, J.

The present C-482 application has been
preferred by the alleged husband of respondent
no.2-complainant. The complainant herein is said
to have registered a first information report, being
F.I.LR. No. 237 of 2016, for the alleged involvement
of the present applicant herein, in commission of
offences under Sections 498-A, 323, 313, 494 &
504 of I.P.C.

2. The matter was thereafter investigated
upon, and the Investigating Officer had ultimately
submitted a Charge Sheet, being Charge Sheet No.
53 of 2017 dated 21.03.2017, on which the court of
learned Chief Judicial Magistrate, Dehradun has
registered a Criminal Case No. 1400 of 2017 “State





Vs. Sunil Naudiyal”, and consequentially had

issued a summoning order dated 10.04.2017.

3. In the instant C-482 application, the
challenge as it has been given is to the summoning
order, whereby the present applicant-alleged
husband has been summoned to be tried for the
offences under Sections 376, 420, 120-B, 313, 504,
323 & 493 of [.P.C.. In these eventuality, this
particular C-482  application has to Dbe
independently dealt with.

4. Because so far as the other connected C-
482 applications are concerned, where the
summons have been issued, those have been
issued exclusively, while taking cognizance for the
offences under Sections 420, 120-B & 504 of I.P.C.,
which has to be dealt with separately.

S. The reference in the relief clause has
made by the applicant that the learned court has
been taken cognizance against the applicant under
Sections 376, 420, 120-B, 313, 504, 323 & 493 of
[.P.C.

0. The arguments of the learned counsel for
the applicant, is from the following prospective:

(i) The issue would be with regard to

the jurisdiction of the court’s taking

cognizance of the matter, in pursuance to

the F.I.LR., which was got registered by





the complainant-respondent no.2,
whether the same would at all have
jurisdiction or not?

(ii) Secondly as to whether, at all, be
an offence under Section 376 of I[.P.C.
could be made out qua the respondent
no.2, as against the present applicant,
particularly when, there was a second
marriage, which was solemnized by the
present applicant during the subsistence
of the first marriage, as admittedly the
proceedings at the behest of them under
Section 13-B of Hindu Marriage Act, was
at the stage of second motion, and was
yet to be finalized, which has not been
finalized even till date, thus, the marriage
with respondent no.2, was void or a
voidable marriage.

(iii) He submitted that the act of
“bigamy”, if at all it is there, it would be
qua the first wife, against whom the
proceedings under Section 13-B of Hindu
Marriage Act, was going on, and it will
not be qua the respondent no.2, the
second wife, with whom the marriage was
solemnized during the pendency of the
proceedings of Section 13-B of Hindu
Marriage Act.

7. The facts which are admitted are, and

which would be vital too for the purposes of the





present case is that, the proceedings under Section
13-B of Hindu Marriage Act, had reached upto to
stage of the second motion on 27.11.2014, and
before its final culmination, the second marriage
with respondent no.2, was admittedly solemnized
by the present applicant, which is a fact not
denied. In these given set of circumstances, since
the first marriage of the applicant was since still
legally subsisting in the eyes of law, and even after
having the knowledge of the pendency of the
proceedings under Section 13-B of Hindu Marriage
Act, if the applicant had voluntarily solemnized the
second marriage with respondent no.2, it would be
a void marriage, right from its inception. Though
for the applicant it would be an admitted
relationship established by him, by second

marriage.

8. There is a distinction between a ‘void’ or a
‘voidable marriage’. The factum of a voidable
marriage is required to be established after
securitization of a given set of facts, evidence and
circumstances, but if a marriage is solemnized
during the subsistence of the first marriage, it
would be “void” right from its inception because it’s
a voluntary admitted act. In that eventuality, its
subsequent declaration, will only attach a judicial
affirmation to the fact marriage, to be void, but the
fact would be that the second marriage would be
legally void right from its birth. The proceedings

under Section 13-B of Hindu Marriage Act, are





being carried before the court of learned Family
Court, Dehradun, and which is yet to be attained

finality.

0. During the intervening period, a
proceedings under Section 11 of the Hindu
Marriage Act, too was initiated on 04.08.2016, for
declaration of marriage of the applicant with
respondent no.2, as to be void by invoking the
provisions contained under Section 11 of the Hindu
Marriage Act, which was ultimately adjudicated

upon by the judgment dated 20.07.2019.

10. This Court is of the view, that the
subsequent declaration of a marriage, with
respondent no.2, by a judicial dictum on
20.07.2019, will in itself not make the marriage
void w.e.f. from the date of the judgment, but
rather the marriage would still continue to be void,
from the date, when it was solemnized by the
applicant, knowing the factum of subsistence of the
earlier marriage. Subsequent declaration under
Section 11 of the Hindu Marriage Act, has only
provided it with a legal stamp. In that eventuality,
when the marriage with respondent no.2 was void
ab initio, she cannot under the eyes of law be
treated as to be a “legally wedded wife”. The
reference to the interpretation of the term “wife” is
being specifically observed by this Court in order to
deal with, the arguments, which has been extended
by the learned counsel for the applicant in the

context of provisions contained under Section 198





of Cr.P.C., particularly read inconsonance to its

proviso (c), which is extracted hereunder:

“(c) where the person aggrieved by an offence
punishable under [section 494 or section 493] of
the Indian Penal Code (45 of 1860 ) is the wife,
complaint may be made on her behalf by her
father, mother, brother, sister, son or daughter or
by her father's or mother's brother or sister [, or,
with the leave of the Court, by any other person
related to her by blood, marriage or adoption”.

11. The immunity granted under Section 198
of Cr.P.C., for prosecution for the offences against
the marriage, particularly, it relates to the offences,
which are punishable under Chapter 20 of the
[.P.C., it would be only against a “person aggrieved”
by an offences punishable under Section 494 &
495 of I.P.C. and that would be the wife. The
implication of the proviso to Section 198 of Cr.P.C.,
from where the applicant tries to derive the benefit,
about an immunity to prosecution in the light of
the provisions contained under Chapter 20 of
[.P.C., on the basis of the complaint registered by
the respondent no.2, by extracting, a part of the
provisions to the proviso i.e. is “the wife”, will have
no affect on the proceedings, which were initiated
on the basis of the F.I.R., which was registered by
respondent no.2, because as per the opinion of this
Court, a “wife” would be only a wife, which
according to the customary law, or the law as
prevalent under the Hindu Marriage Act, is a legally
wedded wife. Since admittedly the status of the
respondent no.2, on the date of registration of the

said F.I.R., which was inclusive of an offence under
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Section 493 of I.P.C., she did not legally enjoyed,
the status of being a legally wedded wife, hence,
the embargo of prosecution as provided under
Section 198 of I.P.C., under its proviso (c), would
not be applicable, as against the respondent no.2,
to restrict her to register an F.I.R. against the
present applicant. Hence, the arguments extended
by the learned counsel for the applicant in the
context of proviso (c) to Section 198 of Cr.P.C., is

answered against him.

12. A very interesting issue, which has been
attempted to be argued by the applicant’s counsel,
is in relation to the F.I.R., which was registered by
the complainant-respondent no.2, which relates to
the offences primarily concentrated upon an act, as
falling under the domain of the offence under
Section 320, 323 & 376 of L.P.C., the specific
emphasis has been given on these aforesaid
provisions, for which, the F.[LR. has been
registered, is from the prospective as to, which
court will have a jurisdiction to deal with these
aspects. Admittedly, the marriage was solemnized
in Delhi, and thereafter all judicial proceedings i.e.
under Section 13-B & under Section 11 of Hindu
Marriage Act, were carried it was admittedly and

apparently in District Dehradun.

13. Be that as it may, for establishing an act
of commission of offences under Sections 313, 323
& 376 of I.P.C., for the purposes of its jurisdiction,

it could only be established by an appreciation of





evidence, which has to be led by the parties before
the learned trial court. The aspect for determining
the jurisdiction for these offences, levelled in the
F.I.LR., by venturing into the actual date of
commission of offences under Sections 376, 313 &
533 of I.P.C., which are part of the complaint,
which was registered by the respondent no.2,
since, it is a fact, which is required to be
established by appreciation of evidence. Hence, the
C-482 application cannot be resorted to, to be
ventured into to appreciate an evidence in order to
decide the jurisdiction, particularly when there is a
strong possibility of commission of these offences
at different places, which relates to the physical
relations between the male and female, which

could be at any place.

14. An attempt has been made by the learned
senior counsel, that if the respondent no.2 claims
herself to be married with the applicant, and if she
claims that she enjoyed the relationship of being a
husband and wife, the Section 376 of I.P.C., could

not be made out against the applicant.

15. This arguments extended by learned
senior counsel, is not acceptable by this Court,
because, under law there is no such restriction,
which has been imposed, that offence under
Section 376 of I.P.C., cannot be made out, in a
relationship, where two opposite sex enjoys the
relationship of being husband and wife. Even

during a subsistence of relationship of being an





husband and wife, still there could be a
commission of offence under Section 376 of I.P.C.,
in the absence of there being a consent. But this
case is based upon under altogether a different
pedestal, as it is not in dispute by either of the
parties, and as already discussed above, that the
marriage of the present applicant with respondent
no.2, was void from its inception, and once it is
admittedly a void marriage from its inception, the
respondent no.2, cannot be socially reckoned, as to
be a legally wedded wife, and hence entering into a
sexual relationship with a female, whose marriage
is ultimately void in the eyes of law from its
inception, the commission of offence under Section

376 of I.P.C., also cannot be ruled out.

16. An attempt has been made by the learned
senior counsel to carved out an exception, that still
the offence under Section 376 of I.P.C., cannot be
said to have been made out against the respondent
no.2, even if, her status is treated as to be not to be
a legally wedded wife, since the marriage being void
from its inception, and because the respondent
no.2 has not come up with the case, that the
establishment of physical relationship at various
places was without her consent. It has been further
elaborated to be argued, that since the applicant
and respondent no.2 were major, and since they
had married with one another during the pendency
of the proceedings under Section 13-B of Hindu

Marriage Act, if there is any establishment of
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physical relationship between them, will not be an
offence under Section 376 of I.P.C., because it
would be deemed, that there would be a tacit
consent between them, hence, it would not be
offence under Section 376 of I.P.C., in the light of
the definition given under Section 375 of [.P.C..

17. This prospective of argument though it
may be sustainable, that whether as to there could
be an offence under Section 376 of I.P.C. qua the
“wife” who is not enjoying the status of being a
“legally wedded wife”, but here still the fact remains
that whether there was establishment of physical
relationship with the consent or not?, which is a
fact, which could only be appreciated by giving an
opportunity to the parties to lead their evidence at
the stage of trial. The scope of C-482 Application
cannot be stretched to an extend to enlarge to
scrutinize the evidence, and particularly, the
sensitive evidence, which cannot be established
until and wunless a medical examination is
conducted by the Doctors, to establish as to
whether it was a forceful establishment of physical
relationship or not, which could obviously be only
subject matter, which could be decided by the trial
court, and so would be the offences under Sections
313 & 323 of I.P.C., also which construed as to be
the part of the offences, as registered by way of an
F.I.LR. No. 237 of 2016, which was registered by the

respondent no.2.
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18. This Court feels it to be appropriate to
deal with yet another aspect, which was argued by
the learned senior counsel with regard to the use of
word “bigamy”. What he intends to postulate, that
an offence of “bigamy” to bring it within the ambit
of Section 494 of I.P.C., would be only in relation to
an offence, which has committed against a legally
wedded wife, when a person legally and socially
solemnizes a marriage with another opposite sex.
This may not be an appropriate interpretation,
which could at all be given to the provisions
contained under Sections 494 of I.P.C., and for that
purpose, the reference to the provisions contained
under Section 494 of I.P.C. becomes relevant to be
considered. Section 494 of I.P.C., is extracted

hereunder:

Section 494 of the Indian Penal Code

“494. Marrying again during lifetime of husband
or wife.- Whoever, having a husband or wife living,
marries in any case in which such marriage is void by
reasons of its taking places during the life of such
husband or wife, shall be punished with imprisonment of
either description of a term which may extend to seven

years, and shall also be liable to fine.”

Exception.- This section does not extend to any
person whose marriage with such husband or wife has
been declared void by a Court of competent
jurisdiction, nor to any person who contracts a
marriage during the life of a former husband or wife, if
such husband or wife, at the time of the subsequent
marriage, shall have been continually absent from

such person for the space of seven years, and shall not
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have been heard of by such person as being alive
within that time provided the person contracting such
subsequent marriage shall, before such marriage takes
places, informs the person with whom such marriage
is contracted of the real state of cats so far as the

same are within his or her knowledge.”

19. If the derivation of the intention of the
legislature from the language used therein is taken
into consideration, the commission of offences is
not being splitted over, that it could be qua a
legally wedded wife only, particularly, when in the
instant case, it was claimed by the respondent,
that it was the second marriage, and the
respondent no.2, enjoyed the status of being a
wedded wife. Section 494 of I.P.C., also deals with
as to what impact would it held on a void
marriage? The exception, which has been provided
under Section 494 of I.P.C., has to be excluded to
be addressed by the learned senior counsel for the
applicant, which provides that the provisions
contained under Section 494 of [.P.C., does not
extent to any person, whose marriage, which such
husband or wife, has been declared void by a court
of competent jurisdiction, which in the instant
case, happens to be by way of declaration made by
the judgment dated 20.07.2019, in a proceedings
which were held under Sections 11 of the Hindu
Marriage Act. Hence, in view of the exception
contained wunder Section 494 of I.P.C., the
arguments extended by the learned senior counsel,

that an act of “bigamy” would not be an offence
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committed against the second wife, whose marriage
has been later on declared to be void, is contrary to
the very intention of the provisions contained
under Section 494 of I.P.C. Apart from it, since all
these factual appreciation is yet to be made by
learned trial court, who has taken cognizance on
the offences, as registered by the respondent no.2,

by way of an F.I.R.

20. This Court feels, that looking to the
factual intricacies of the dispute, which could be
aptly established by adducing evidence by the
parties, the jurisdiction under Section 482 Cr.P.C.,
is not to be exercised by this Court to determine
the validity of a relationship or a commission of an

offence under Section 376 of I.P.C.

21. For the aforesaid reasons, I am not
inclined to interfere in the C-482 application in the
exercise of my inherent jurisdiction. Thus, the C-
482 Application lacks merit, and the same is

accordingly dismissed.

22. No order as to costs.

(Sharad Kumar Sharma, J.)
14.02.2023

Mamta
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HIGH COURT OF UTTARAKHAND
AT NAINITAL

C482 Application N0.393 of 2023

Pulkit Arya ... Applicant

Vs.

State of Uttarakhand ... Respondents

Advocate: Mr. D.C.S. Rawat and Mr. Ajay Joshi, learned counsel for
the applicant.
Mr. T.C. Aggarwal, learned Deputy Advocate General for
the State.

Hon’ble Sharad Kumar Sharma, J.

With the consent of the learned counsel
for the parties, this C-482 application is taken up

for final hearing and disposal.

2. With regard to the incident dated
19.09.2022 an FIR No0.01/2022 dated 20.09.2022
was got registered at Thana-Udaipur Palla-2,
District-Pauri Garhwal. The matter was investigated
upon and after completion of investigation,
Chargesheet No.1 of 2022 dated 16.12.2022, has
been submitted by the Investigating Officer holding
thereof, that the alleged involvement of the present
applicant in commission of offences under Sections
354(A), 302, 201, 120B of IPC and 5(1)(b) of The

Immoral Traffic (Prevention) Act, 1956.





3. On cognizance being taken, the applicant
has filed an application under Section 207 of
Cr.P.C. on 16.01.2023 by making the following

prayer:-

“Ird: T8I W faed g fb Swiad aRRefd # srfaroe
ERT SRM fadee Adfod R e (SAagiNe  Swdas
AA) 9 G SERT BT I HOURgA B dT Sdl
iR @I gve Yfhar dfgar @1 aRT 207 @& d8ad qve Ufdar
Afedr &1 gRT 209 BT HrRAATE ¥ gd urefi/ AT By

BRAR ST BT Hefd AT Bl SIrA”

4. If the prayer is taken into consideration,
the applicant has prayed for invoking the power
under Section 207 Cr.P.C. for the purposes of
providing him all the documents, which are
“electronic documents”. The said application has
been rejected by the Court of Judicial Magistrate
Kotdwar by the impugned order dated 23.01.2023
observing thereof, that since all the documents and
the copies of the same have already been provided
with to the applicant, the prayer as sought for
under Section 207 Cr.P.C., is not required to be

granted.

5. Unfortunately, the impugned order does
not speak about the prayer made by the applicant
for the supply of the “electronic documents”,

which was submitted by the Investigating Officer.

6. Learned counsel for the applicant submits,
that the purposes of Section 207 for supplying of

the documents to the accused person of the copy of





the police report and other documents would be
inclusive of the documents which has been supplied
by the electronic mode and, hence, he would be
entitled for the documents to be served upon him
which have been utilized or may be used against
him during the trial which have been submitted by

the Investigating Officer.

7. The counsel for the applicant has referred
to a judgment reported in (2020) 9 SCC 161 P.
Gopalkrishnan @ Dileep Vs. State of Kerala
where the Hon’ble Apex Court was dealing with
almost a similar situation as would be apparent
from paragraph no.l1l and 2 of the said judgment.
Where the Court was dealing with a case with
regard to the effect of denial of the request made
by the accused to furnish clone copy of the
documents of the memory card/ pen drive in the
form of video footage, clippings etc. Paragraph no.1

and 2 of the said judgment is extracted hereunder:-

“1. Leave granted. The conundrum in this appeal
a is: whether the contents of a memory card/pen-drive
being electronic record as predicated in Section 2(1)(t) of
the Information and Technology Act, 2000 (for short "the
2000 Act") would, thereby qualify as a "document”
within the meaning of Section 3 of the Evidence Act,
1872 (for short "the 1872 Act") and Section 29 of the
Penal Code, 1860 (for short "IPC")? If so, whether it is
obligatory to furnish a cloned copy of the contents of
such memory card/ pen-drive to the accused facing
prosecution for an alleged offence of rape and related
offences since the same is appended to the police report
submitted to the Magistrate and the prosecution
proposes to rely upon it against the accused, in terms of
Section 207 of the Code of Criminal Procedure, 1973 (for
short "the 1973 Code")?

2. The next question is: whether it is open to the
Court to decline the request of the accused to furnish a





cloned copy of the contents of the subject memory
card/pen-drive in the form of video footage/clipping
concerning the alleged incident/occurrence of rape on
the ground that it would impinge upon the privacy,
dignity and identity of the victim involved in the stated
offence(s) and more so because of the possibility of
misuse of such cloned copy by the accused (which may
attract other independent offences under the 2000 Act
and the 1860 Code)?”

8. In its ultimate analysis which has been
drawn by the Hon’ble Apex Court, is contained in

paragraph no.47 which is extracted hereunder:-

“47. We are conscious of the fact that Section 207
of the 1973 Code permits withholding of document(s) by
the Magistrate only if it is voluminous and for no other
reason. If it is an 'electronic record”, certainly the
ground predicated in the second proviso in Section 207,
of being voluminous, ordinarily, cannot be invoked and
will be unavailable. We are also conscious of the dictum
in Supt. & Remembrancer of Legal Affairs v. Satyen
Bhowmick50, wherein this Court has restated the
cardinal principle that the accused is entitled to have
copies of the statements and documents accompanying
the police report, which the prosecution may use against
him during the trial.”

9. In fact, in paragraph no.47 the Hon’ble
Apex Court has observed, that the accused would
be entitled to receive the electronic documents
under Section 207 Cr.P.C. for the reason being, that
the electronic records, certainly which are to be
utilized against the present accused person during
the course of trial they cannot be treated as to be
being a voluminous document, which could
ordinarily be refused to be provided to the accused

person under Section 207 of the Cr.P.C.

10. In view of the aforesaid principles laid
down and coupled with the fact that the impugned

order does not deal with the implications of Section





207 Cr.P.C. in relation to the documents, which
have been listed before the Investigating Officer by
way of an electronic document, the impugned order
dated 23.01.2023 is hereby quashed.

11. The Court of Judicial Magistrate, Kotdwar,
Pauri Garhwal is directed to supply the electronic
records which has been sought for by the applicant
as per his application dated 16.01.2023 and as per
the principles laid down in paragraph no.47 of the
judgment of P. Gopalkrishnan @ Dileep (supra).
However, it is made clear that apart from the
document contained in the *“electronic records”, it
will be no other documents which is required to be
supplied, as it has been observed in the impugned
order, that since other documents have already
been supplied, there is no necessity to allow the

application under Section 207 Cr.P.C.

12. This judgment would be read only for that
the purposes of supplying “electronic records”
submitted by the Investigating Officer and for no

other purposes.

13. The C-482 application is, accordingly,

allowed for the aforesaid reasons.

(Sharad Kumar Sharma, J.)
03.03.2023

Sukhbant/
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Mr. Kaushal Pandey, Advocate with Mr. H.S. Dhanik, Advocate, for the applicants.
Mr. Tumul K Nainwal, Brief Holder, for the State of Uttarakhand.

Mr. Arvind Vashistha, Senior Advocate, assisted by Mr. Imran Ali, Advocate, for the
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Hon’ble Sharad Kumar Sharma, J (Oral)

In these four C482 Applications, the challenge, which has

been given is to the order dated 15.03.2023, i.e. an order which has

been passed by the learned Trial Court, who is presently ceased with

the proceedings under section 138 of the Negotiable Instruments Act,

by permitting the cross-examination of the witnesses through video

conferencing.
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2. It is this order, which has been put to challenge on an

apprehension that there could be a possibility of tampering of the
evidence or misleading the court by putting a false evidence, as per
the unfounded apprehension expressed by the applicant in paragraph
no.20, that there would be a possibility that the witnesses may be
tutored by the opposite side.

3. In fact, in order to answer the theory of apprehension,
which has been expressed by the learned counsel for the applicant, it
would be necessary to deal with the Rules which have been framed by
the High Court of Uttarakhand vide its Letter N0.344/XXXVI-A-
1/20-342/2020, dated 26.11.2020, which has been framed by the High
Court in the exercise of its powers under Article 225 to be read with
Article 227 of the Constitution of India, namely, High Court of
Uttarakhand Video Conferencing Rules-2020.

4, As per the said Rules, which have a statutory force, the
term “Court” has been defined under sub-section (iv) of Rule 2 of the
Rules, which means that the court would includes a physical court or a
virtual court or the Tribunal. The definition of “court” as given,
therein under the rules would be wide enough to include the Court of
3" Additional Chief Judicial Magistrate, Dehradun, District
Dehradun, who is presently ceased with the proceedings under section
138 of the Negotiable Instruments Act, to make the Rules of 2020,
applicable to govern the proceedings under section 138 of the NI Act,
which have been carried by the said court. The relevant definition of

the “Court” under the rules of 2020 is extracted hereunder:-

“(iv) "Court" includes a physical court and a

virtual Court or tribunal.”

5. In order to meet out the probable apprehension, which
has been expressed by the learned counsel for the applicant, as per the
pleadings raised in paragraph no.20, of the C482 Application, the
learned Senior Counsel for the private respondent has referred to that
as per the Rules of 2020, as framed by the High Court of Uttarakhand,

Rule 9 becomes relevant to be considered in the instant cases, where
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the Rule 9 has provided, that exhibiting or showing a document to the
witnesses or an accused at the remote point would be permissible,
subject to the conditions which have been given, therein, particularly
as that contained under Rule 9.2. On the simplicitor interpretation of
the said Rules, it opens that at the point of cross-examination can be
put to a person by transmitting a copy of same to the Court,
electronically including the document visualizer. Relevant Rule 9 of

rules is extracted hereunder:-

“9. Exhibiting or Showing Documents to
Witness or Accused at a Remote Point

If in the course of examination of a person at a
Remote Point by video conferencing, it is
necessary to show a document to the person,
the Court may permit the document to be
shown in the following manner:

9.1 If the document is at the Court Point, by
transmitting a copy or image of the document
to the Remote Point electronically, including
through a document visualizer; or

9.2 If the document is at the Remote Point, by
putting it to the person and transmitting a
copy/image of the same to the Court Point
electronically including through a document
visualizer. The hard copy of the document
counter signed by the witness and the
Coordinator at the Remote Point shall be
dispatched thereafter to the Court Point via
authorized courier/registered speed post.”

6. In order to further elucidate his arguments, which has
been put forth that if the provision contained under section 273 of the
CrPC is taken into consideration, which, in its chapter XXIII, provides
the manner in which the evidence is to be taken in the presence of an
accused person, the provisions contained under section 273 of CrPC,
there was an amendment made by the insertion of proviso by Act
No.13 of 2013, wherein, it provided that in serious matters, which
relate to the commission of serious offences, appropriate measure is to
be resorted to ensure the cross examination of the accused person,
could be taken. For the purposes of convenience section 273 of CrPC

IS extracted hereunder:-

“273. Evidence to be taken in presence of
accused.—Except as otherwise expressly
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provided, all evidence taken in the course of the
trial or other proceeding shall be taken in the
presence of the accused, or, when his personal
attendance is dispensed with, in the presence of
his pleader:

[Provided that where the evidence of a woman
below the age of eighteen years who is alleged
to have been subjected to rape or any other
sexual offence, is to be recorded, the court may
take appropriate measures to ensure that such
woman is not confronted by the accused while
at the same time ensuring the right of cross-
examination of the accused].”

7. The implications of section 273 of CrPC, as to what
would be the ambit of the exercise of powers by the court to permit
the cross examination, was a subject matter, which was considered by
the Hon’ble Apex Court in the judgment reported in 2003 (4) SCC
601, “State of Maharashtra Vs. Dr. Praful B. Desai”, which stood
decided along with Criminal Appeal No.477 of 2003 “P.C. Singh Vs.
Dr. Praful B. Desai and another”, and particularly, the reference is had
to paragraph no.12, of the said judgment, which has considered the
implications of section 273 of CrPC. The Court has provided for the
dispensation from the personal attendance, in such cases, for
recording of the evidence in the presence of the pleader, would be
deemed to be within the exercise of powers under section 273 of
CrPC, because section 273 of CrPC, itself deals with as to what would
the evidence mean, and that would be inclusive of the recording of
such statement or called as oral evidence of the witnesses. Relevant

paragraph 12 is extracted hereunder:-

“12. Considering the question on the basis of
Criminal Procedure Code, we are of the view that
the High Court has failed to read Section
273 properly. One does not have to consider
dictionary meanings when a plain reading of the
provision brings out what was intended. Section
273 reads as follows:

"Section 273: Evidence to be taken in
presence of accused.- Except as otherwise
expressly provided, all evidence taken in the
course of the trial or other proceeding shall
be taken in the presence of the accused, or,



https://indiankanoon.org/doc/445276/
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when his personal attendance is dispensed
with, in the presence of his pleader.

Explanation : In this section, "accused"
includes a person in relation to whom any
proceeding under Chapter VIII has been
commenced under this Code.

Thus Section 273 provides for dispensation from
personal attendance. In such cases evidence can be
recorded in the presence of the pleader. The
presence of the pleader is thus deemed to be
presence  of the  Accused. Thus Section
273 contemplates constructive presence. This shows
that actual physical presence is not a must. This
indicates that the term "presence", as used in this
Section, is not used in the sense of actual physical
presence. A plain reading of Section 273 does not
support the restrictive meaning sought to be placed
by the Respondent on the word "presence”. One
must also take note of the definition of the term
'Evidence' as defined in theIndian Evidence
Act. Section 3 of the Indian Evidence Act reads as
follows:

"Evidence----Evidence means and
includes-

(1) all statements which the Court permits
or requires to be made before it by
witnesses, in relation to matters of fact
under inquiry;

such statements are called oral evidence

(2) all documents including electronic
records produced for the inspection of the
Court;

such documents are called documentary
evidence"

Thus evidence can be both oral and documentary
and electronic records can be produced as evidence.
This means that evidence, even in criminal matters,
can also be by way of electronic records. This would
include video- conferencing.”

8. In view of the aforesaid mandate of the Hon’ble Apex
Court, and coupled with the interpretation given to the section 273 of
CrPC, the impugned order, which has been passed by the court of 3"
Additional Chief Judicial Magistrate, Dehradun, District Dehradun,



https://indiankanoon.org/doc/1953529/
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wherein, the permission has been granted to cross examine the witness
through video conferencing, it cannot be said to be faulted of under
law, as the same stands supported by the statutory mandate of the
Rules framed by the High Court in 2020, particularly, as referred to
Rule 9 of the Rules of 2020, to be read in consonance with the
judgment of the “State of Maharashtra Vs. Dr. Praful B. Desai”
(Supra).

9. In that view of the matter, the challenge which has been
given by the applicant in these 482 Applications to the order dated
15.03.2023, cannot be faulted of in any manner whatsoever because
the court, exercising its power and permitting the examination of the
witnesses through video conferencing, did have a legislative backing,

as such.

10. The C482 Applications lack merit and the same are

accordingly dismissed.

(Sharad Kumar Sharma, J.)
29.03.2023

NR/






HIGH COURT OF UTTARAKHAND
AT NAINITAL

Criminal Appeal No.525 of 2022

Ishwar Dayal ... Appellant
Vs.

State of Uttarakhand ... Respondent
With

Criminal Appeal N0.516 of 2022

Paryas and Others ... Appellants

Vs.
State of Uttarakhand ... Respondent
With

Criminal Appeal No.530 of 2022

Brijesh ... Appellant
Vs.

State of Uttarakhand ... Respondent

Present: Mrs. Neetu Singh and Mr. Vinod Joshi, learned counsel for

the appellants.
Mr. A.K. Sah, learned Deputy Advocate General along
with Ms. Mamta Joshi, learned Brief Holder for the State.
Mrs. Pushpa Joshi, learned Senior Counsel assisted by Ms.
Chetna Latwal, Ilearned counsel for the private
respondent.

Hon’ble Sharad Kumar Sharma, J.

These are three connected criminal

appeals.





2. The Criminal Appeal No0.525 of 2022
has been preferred by one of the convicts — Ishwar
Dayal by putting a challenge to the judgment of
conviction dated 16.11.2022, passed by the learned
1°* Additional District and Sessions Judge, Haridwar
in Sessions Trial No.176 of 2015, “State Vs. Prayas
and Others”, wherein he has been convicted for the
offences under Section 307/149 of IPC and thereby
he has been sentenced to undergo rigorous
imprisonment of five years and a fine of

Rs.10,000/- has been imposed.

3. In connected Criminal Appeal No.516 of
2022, which has been preferred by the three
accused persons who have now been convicted in
pursuance of the judgment of 16.11.2022, have
been sentenced to undergo an imprisonment of five
years for their involvement in commission of
offence under Section 307 /149 of IPC and a fine of
Rs.10,000/- has been imposed upon each one of

them.

4. In Criminal Appeal No0.530 of 2022,
the appellant is yet again a convict for commission
of offence under Section 307/149 of IPC, as a
consequence of judgment rendered on 16.11.2022,
as it was passed by the Court of learned 1

Additional District and Sessions Judge, Haridwar in





Sessions Trial No.176 of 2015, “State Vs. Prayas
and Others”.

5. This Court is deliberately refraining itself
to make any observations on the merits of the
matter, as it may affect the final decision on the
criminal appeal, to be rendered on merits. The
compounding application, which has been preferred
and which has been duly supported by all the
signatories to the compounding application, as well
as by their respective counsels, in fact, have made
a very vague assertion in paragraph no.3, that
since the parties have settled the dispute outside
the Court, the matter may be compounded in the
light of the judgment which have been referred to
therein in paragraph no.4 and 5 as rendered by this
Court in the matters of Pan Singh Rana Vs. State
of Uttarakhand and Others and that of the
Hon’ble Apex Court as rendered in Gian Singh Vs.
State of Punjab as reported in 2012 (10) SCC
303 as well as that of Nikhil Merchant vs.
Central Bureau of Investigation and Another
as reported in 2008 (9) SCC 677.

6. The issue would be as to whether the
offence under Section 307 of IPC, which is
otherwise not compoundable under Section 320 of

Cr.P.C. would be compounded invariably in all





cases, even after a judgment of conviction when

the same is put to challenge in a criminal appeal.

7. The decision rendered by the trial Court
convicting an appellant will amount to be an
affirmation of involvement in the act of commission
of offence for which the trial stands concluded by

rendering of a judgment of conviction.

8. There are various facets, which have been
argued by the learned counsel for the applicant in
support of the compounding application contending
thereof, that various other factors which are
outside the records of the compounding application,
as well as the present appeal that may be
sympathetically considered by this Court while

considering the compounding application.

0. In order to answer this argument as to
whether the Courts while exercising their powers in
an appellate jurisdiction, can adopt a sympathetic
view for the purposes of considering the
compounding application and that too, as against
the judgment of conviction. Under criminal law
sympathy has got no place and, particularly, when
it envisages and attempted to when the sympathy
IS sought to be attracted which is based on a factor
not involved consideration in the judgment of

conviction and which is not a factor even pleaded in





the compounding application. Hence, this Court is
not inclined to accept this argument on the basis of
a pleading which has not been raised nor was a

subject matter of trial.

10. The issue would be as to whether the
offence under Section 307 of IPC could be

compounded?

11. The compounding application is being
opposed by the learned Government Advocate on
the ground, that if the report of the Doctor, who
had examined the injured, is taken into
consideration, it has been observed that the fire
injury which was caused upon the victim, which had
caused injuries and it has resulted into several
pellets being pierced and embedded into the left
part of his chest and, accordingly, based upon the
opinion extended by the Doctor, he has opined that
the nature of injuries are grievous in nature, as it

was suffered on the vital part of the body.

12. The learned counsel for the applicant had
argued the matter from the prospective that the
compoundability of offence under Section 307 of
IPC has been considered by this Court in the
judgment reported in 2018 (2) UD 680, Pan
Singh Rana Vs. State of Uttarakhand and

Others. There cannot be any dispute as such with





regards to the ambit of exercise of powers by the
Courts, exercising its jurisdiction under Article 226
of the Constitution or under Section 482 of the
Cr.P.C. but that itself cannot be an open field to
invariably compound all the offences under Section
307 of IPC, on the basis of the compounding
application irrespective of its gravity of offence, the
manner in which it has been caused, and its effect
which it will carry on the victim who has been

injured in the offence.

13. Surprisingly, learned counsel for the
applicant while addressing the compounding
application in the light of the judgment of Pan
Singh Rana (supra) has failed to consider the
observations made by this Court in paragraph
no.32 of the judgment wherein this Court has
considered the implications of judgment of
Narendra Singh Vs. State of Punjab as reported
in 2014 (6) SCC 466 and, particularly, the guiding
factors which has been laid down therein in
paragraph no.29 of the said judgment and,
particularly, in the instant criminal appeal where
compounding application is being considered,
paragraph no.29.6 becomes relevant to be

considered which is being extracted hereunder:-

“29.6. Offences under Section 307 IPC would
fall in the category of heinous and serious offences
and therefore are to be generally treated as crime
against the society and not against the individual
alone. However, the High Court would not rest its





decision merely because there is a mention of
Section 307 IPC in the FIR or the charge is framed
under this provision. It would be open to the High
Court to examine as to whether incorporation of
Section 307 IPC is there for the sake of it or the
prosecution has collected sufficient evidence, which if
proved, would lead to proving the charge under
Section 307 IPC. For this purpose, it would be open
to the High Court to go by the nature of injury
sustained, whether such injury is inflicted on the
vital/delicate parts of the body, nature of weapons
used, etc. Medical report in respect of injuries
suffered by the victim can generally be the guiding
factor. On the basis of this prima facie analysis, the
High Court can examine as to whether there is a
strong possibility of conviction or the chances of
conviction are remote and bleak. In the former case
it can refuse to accept the settlement and quash the
criminal proceedings whereas in the latter case it
would be permissible for the High Court to accept the
plea compounding the offence based on complete
settlement between the parties. At this stage, the
Court can also be swayed by the fact that the
settlement between the parties is going to result in
harmony between them which may improve their
future relationship.”

14. In fact, the judgment of the Hon’ble Apex
Court as it was rendered in Narendra Singh
(supra) it had provided that it is not that invariably,
that in all the cases under 307 of IPC, the offences
could be compoundable while exercising the powers
under Section 482 of Cr.P.C. irrespective of its
nature of injuries, irrespective of the vitality of
injuries, irrespective of the nature of weapon used,
irrespective of the medical report which has been

submitted by the doctors.

15. In fact, the judgment of the Hon’ble Apex
Court has observed that when the Courts are

exercising these inherent powers for considering





the composition of offence under Section 307 of
IPC, the Court will have to consider the parameters
as envisaged in paragraph no.29.6 of the said

judgment of Narendra Singh (supra).

16. This Court is of the view that admittedly
the injuries suffered by the victim was a fire arm
injury coupled with the fact that as per the opinion
of the Doctor and the part of the body where the
injuries were suffered was a vital part of the body
and in that eventuality on a total conspicuous of
the case this would not be a case where the offence
could be compounded by this Court in the exercise
of inherent powers under Section 320 of the
Cr.P.C. owing to the fact that the compounding
application do not justify the test given in
paragraph no.29.6 of the judgment and the
piecemeal reading of the judgment cannot be
permitted to consider the compounding application
for heinous offences like that of the offence under

Section 307 of IPC.

17. The learned counsel for the applicant had
referred to the judgment rendered by the Co-
ordinate Bench of this Court in Criminal Appeal
No.29 of 2021 in Girish Lal Vs. State of
Uttarakhand where this Court has compounded
the offences at the stage of an appeal but the said

judgment would not be of any recourse to the





counsel for the applicant for the reason being that
the offences which are compounded were under
Section 363, 366A of IPC and Section 3/4 of the
POCSO Act and that too in the light of the backdrop
of the fact that the convict therein has married the

victim and the marriage was also got registered.

18. Since it was all together under different
factual backdrop the offence was compounded
under Section 363, 366A and 376 of IPC.

19. The counsel for the applicant has
ultimately referred to yet another judgment
rendered by the Co-ordinate Bench of this Court in
Criminal Appeal No0.419 of 2014, “Sarfaraz @
Haider & Others Vs. State of Uttaranchal”,
wherein the offence under Section 307 of IPC was
permitted to be compounded by the judgment
rendered by the Co-ordinate Bench on 27.08.2016.
In fact, this Court is of the view that this judgment
rendered by the Co-ordinate Bench, would be per
incuriam for the reason being, that the conclusion
has been made was based simplicitor on the
ground, that the parties have settled their dispute
in terms of the compounding application, but the
Court has not considered the aspect with regard to
the gravity of the injury, the nature of injury, the
weapon used in causing injury and the part of the

body on which the injury was caused. A simplicitor
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composition of an offence as per the opinion
expressed therein by the Co-ordinate Bench may
not be a unilateral ratio which could be attracted to
be applied in the instant case to be applied for

compounding of the offences.

20. Hence, this Court is not in agreement to
consider the compounding application in the
context of the ratio laid down in the judgment of
Sarfaraz @ Haider as decided by the Co-ordinate
Bench on 27.08.2016 and that too particularly,
when the Co-ordinate Bench has not considered the
impact of the parameters laid down by the
judgment of the Hon’ble Apex Court as rendered in
Narendra Singh’s case as reported in 2014 (6)
SCC 466. Since the said judgment being prior in
time to the judgment rendered by the Co-ordinate
Bench on 27.08.2016, the judgment of the Co-

ordinate Bench would be per incuriam.

21. Lastly, learned counsel for the applicant
has referred to yet another judgment rendered by
the Co-ordinate Bench on 20.12.2021 in C-482
No0.1413 of 2021 where the Co-ordinate Bench has
yet again compounded the offences under Section
307 of IPC, while drawing its implications from the
judgment of Gian Singh Vs. State of Punjab as
reported in 2012 (10) SCC 303 with all due

reverence at my command, | am not in agreement
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with the opinion expressed by the Co-ordinate
Bench while compounding the offence under
Section 307 of IPC, for the reason being, that this
judgment too would be per incuriam because it had
not considered the vital parameters laid down by
the judgment of Narendra Singh (supra) and it
has confined to its implications to be considered in
the light of the Gian Singh’s judgment which was
rendered much prior in time to the judgment of
Narendra Singh. Apart from it, the said principle of
composition of offence under Section 307 of IPC
was considered at the stage when the Court was
seized with the proceedings under Section 482 of
Cr.P.C., as against the summoning order and the
chargesheet; but this would be a different
parameters all together, particularly, when the
compounding application has to be considered at
the stage of a pending criminal appeal where the
commission of offence has attained its confirmation
by judgment of conviction. Hence, a common
yardstick cannot be adopted to compounding
offence which has been compounded at the stage
of C-482 or considering of the compounding
application at this stage where the accused/
appellant is already a convict on the culmination of

trial.

22. In yet another judgment rendered by the

Hon’ble Apex Court in the matter of State of
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Madhya Pradesh Vs. Laxmi Narayan and
Others as reported in (2019) 9 SCC 688, the
Hon’ble Apex Court had an occasion to deal with as
to what would be the parameters to be resorted to
for compounding the offences which are heinous in
nature and, particularly, by making reference to the
Narendra Singh’s judgment and the guidelines
framed therein by the said judgment in paragraph
no.29, the Hon’ble Apex Court has yet again
reiterated the vital parameters which are required
to be followed at the stage of considering the
compounding application in relation to the offences
which are serious in nature and, particularly, the
guiding factors in relation to the offences under
Section 307 of IPC has been provided in paragraph
no.15.4 of the aforesaid judgment of Laxmi
Narayan (supra). The said parameters as laid
down in fact endorses the guidelines framed by
Narendra Singh and it has to be harmoniously
read with parameters in paragraph no.15.4 of the
said judgment. Paragraph no.15 is extracted
hereunder:-

“15. Considering the law on the point and the
other decisions of this Court on the point, referred to
hereinabove, it is observed and held as under:

15.1. That the power conferred under Section
482 of the Code to quash the criminal proceedings
for the non-compoundable offences under Section
320 of the Code can be exercised having
overwhelmingly and predominantly the civil
character, particularly those arising out of
commercial transactions or arising out of matrimonial
relationship or family disputes and when the parties
have resolved the entire dispute amongst
themselves;
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15.2. Such power is not to be exercised in
those prosecutions which involved heinous and
serious offences of mental depravity or offences like
murder, rape, dacoity, etc. Such offences are not
private in nature and have a serious impact on
society;

15.3. Similarly, such power is not to be
exercised for the offences under the special statutes
like the Prevention of Corruption Act or the offences
committed by public servants while working in that
capacity are not to be quashed merely on the basis
of compromise between the victim and the offender;

15.4. Offences under Section 307 IPC and
the Arms Act, etc. would fall in the category of
heinous and serious offences and therefore are
to be treated as crime against the society and
not against the individual alone, and therefore,
the criminal proceedings for the offence under
Section 307 IPC and/or the Arms Act, etc.
which have a serious impact on the society
cannot be quashed in exercise of powers under
Section 482 of the Code, on the ground that the
parties have resolved their entire dispute
amongst themselves. However, the High Court
would not rest its decision merely because
there is a mention of Section 307 IPC in the FIR
or the charge is framed under this provision. It
would be open to the High Court to examine as
to whether incorporation of Section 307 IPC is
there for the sake of it or the prosecution has
collected sufficient evidence, which if proved,
would lead to framing the charge under Section
307 IPC. For this purpose, it would be open to
the High Court to go by the nature of injury
sustained, whether such injury is inflicted on
the vital/delicate parts of the body, nature of
weapons used, etc. However, such an exercise
by the High Court would be permissible only
after the evidence is collected after
investigation and the charge-sheet is
filed/charge is framed and/or during the trial.
Such exercise is not permissible when the
matter is still under investigation. Therefore,
the ultimate conclusion in paras 29.6 and 29.7
of the decision of this Court in Narinder
Singh v. State of Punjab, (2014) 6 SCC 466
should be read harmoniously and to be read as
a whole and in the circumstances stated
hereinabove;

15.5 While exercising the power under Section
482 of the Code to quash the criminal proceedings in
respect of non-compoundable offences, which are
private in nature and do not have a serious impact
on society, on the ground that there is a





23.
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settlement/compromise between the victim and the
offender, the High Court is required to consider the
antecedents of the accused; the conduct of the
accused, namely, whether the accused was
absconding and why he was absconding, how he had
managed with the complainant to enter into a
compromise, etc.”

For the reason aforesaid, | am not inclined

to consider the compounding application and the

same would stand rejected. Let the appeal be listed

under the head of hearing.

24.

Let the criminal appeals be listed on

27.03.2023 for considering the bail application.

Sukhbant/

(Sharad Kumar Sharma, J.)
15.03.2023






ITEM NO.19 COURT NO.13

RECORD OF PROCEEDINGS

Petition(s) for Special Leave to Appeal (Crl.) No(s). 555/2023
(Arising out of impugned final judgment and order dated 23-11-2022
in CRLM No. 63090/2022 passed by the High Court Of Judicature At
Patna)

RAVISH KUMAR Petitioner(s)

VERSUS

THE STATE OF BIHAR Respondent(s)
IA No. 7941/2023 - EXEMPTION FROM FILING C/C OF THE IMPUGNED
JUDGMENT

IA No. 7943/2023 - EXEMPTION FROM FILING O0.T.)

Date : 15-03-2023 These matters were called on for hearing today.
CORAM

HON'BLE MR. JUSTICE S. RAVINDRA BHAT
HON'BLE MR. JUSTICE DIPANKAR DATTA

For Petitioner(s) Mr. Satya Kam Sharma , AOR
Mr. Prashant Kumar, Adv.

For Respondent(s) Mrs. Niranjana Singh, AOR
Mr. Saket Singh, Adv.

UPON hearing the counsel the Court made the following
ORDER

The petitioner was denied anticipatory bail. A First
Information Report was lodged alleging that he had committed
offences under Sections 366, 376A 342 and other offences under the
Indian Penal Code. After investigation, a final report was filed

Smw:}fh absolved him of involvement in any crime. The competent court

Digital ys\gﬁe by
Harshita Up)
Date: 20 3.15

rsdldrected registration of an FIR and took cognizance.





The petitioner’s application for anticipatory bail was rejected
under these circumstances.

After considering the submission of parties, this Court is of
the opinion that having regard to the peculiar circumstances of
this case, the petitioner deserves to be enlarged on anticipatory
bail, subject to such terms and conditions as the trial court may
impose. We notice that in this case, there is no mention of the
offences the petitioner is charged with.

Before parting with this case, this Court notices that the
format of orders by various High Courts in bail proceedings differs
significantly. In many instances, the orders do not contain any
description of the proceedings pending before the trial court
there; at times, no advertence to the nature of the offence alleged
in the FIR etc. This Court 1is of the opinion that in
bail/anticipatory bail matters, High Courts should endeavour to
ensure that all basic essentials (i.e. FIR No., Date, the concerned
police station and the offences allegedly committed etc.) are duly
recorded or reflected in the format of the order. This order shall
be circulated to all the High Courts through their Registrars.

The special leave petition is disposed of.

Pending application(s), if any, are disposed of.

(HARSHITA UPPAL) (MATHEW ABRAHAM)
SENIOR PERSONAL ASSISTANT COURT MASTER (NSH)
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IN THE HIGH COURT OF UTTARAKHAND
AT NAINITAL

Writ Petition (M/S) No. 225 of 2023

M/s Universal Construction Machinery and Equipment Limited

.......Petitioner
V/s.

National Highway Authority of India & another

..... Respondents

Ms. Priyanka Agarwal, Advocate for the petitioner.
None present for the respondents.

Hon’ble Sharad Kumar Sharma, J (Oral)

The petitioner in the present writ petition had prayed
for the following reliefs:-

I. Issue a writ, order or direction in the nature
Mandamus directing the respondents to pay the
interest calculated on Rs 2,06,43,507/- (Rupees
Two Crores Six Lakhs, Forty Three Thousand
Five Hundred & Seven only) @ 9% from the
date of taking possession ie. 28.12.2017 and
15% from the date of expiry of one year from the
Date of Possession to the Date of Amount
Received ie on 20.07.2020 for acquisitions of
land of the petitioners bearing Khasra No 117 &
119 situated at village Lalpur, tehsil Rudrapur,
district Udham Singh Nagar for the purposes of
widening existing NH-74;

ii. Issue a writ, order or direction in the nature
Mandamus directing the respondents to pay
statutory interest along with penal interest
calculated on Rs 2,06,43,507/- (Rupees Two
Crores Six Lakhs, Forty Three Thousand Five
Hundred & Seven only) from the Date of
Possession to the Date of Amount Received;

iii. Issue any other writ, order or direction which
this Hon'ble Court deems fit and proper.

iv. award Cost of the Petition.”
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2. In fact the relief of payment of the interest, which has

been determined by the petitioner to be payable, as referred to, in
the relief clause is a self assessment which has been made by the
petitioner for the deprivation of his land, which has been taken
over by way of an acquisition under the provisions of the
National Highways Act, 1956. The petitioner submits, that the
petitioner would be entitled for an interest from the date of the
possession i.e. 28.12.2017, and the claim of the interest, which
would be payable on it would be rather 15% instead of 9%,

which has been actually paid to the petitioner.

3. There are various contentions, which has been raised
by the learned counsel for the petitioner and this Court feels it apt
to deal it with chronology. The first argument which has been
extended by the learned counsel for the petitioner is with regards
to the impact of the Article 300A of the Constitution of India. So
far as the implications of Article 300A of the Constitution of
India is concerned, it is not in dispute, even by the petitioner, that
the land has been taken over as a consequence of the notification
of the acquisition issued under the National Highways Act, 1956,
and in lieu thereof, the award has also been paid along with
interest @ 9%.

4, In that eventuality, where the award has been paid it
cannot be said, that taking over of the land was not in consonance
or was in violation, to the provisions of the law, Article 300A of
the Constitution of India, will only be attracted when the
possession is taken of the land of an owner, dehors to the
provision and procedure prescribed under law, which would not
be a case at hand, because here the controversy has to be splited
into for its consideration, where the relief sought for, is confined
for the payment of the interest at a particular claimed rate of

interest from the date of taking over of the possession i.e
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28.12.2017. Hence, the argument extended from the prospective

that Article 300A of the Constitution of India, will not be

sustainable.

5. Learned counsel for the petitioner has ventured to
argue, that the petitioner would be entitled for the interest,
because the concept of solatium and interest, which is contained
under the provisions of the Land Acquisition Act, has been
borrowed to be applied in the acquisition proceedings, which are
held under the National Highways Act 1956, as per the
parameters laid down by the Hon’ble Apex Court in the judgment
of the “Union of India Vs. Tarsem Singh” as rendered in SLP
(C) N0.9599 of 2019. The relevant paragraph nos.29 and 31, 46

to 48, are extracted hereunder:-

29. Both, P. Vajravelu Mudaliar (supra) and Nagpur
Improvement Trust (supra) clinch the issue in favour of
the Respondents, as has been correctly held by the
Punjab and Haryana High Court in M/s Golden Iron
and Steel Forging (supra). First and foremost, it is
important to note that, as has been seen hereinabove,
the object of the 1997 Amendment was to speed up the
process of acquiring lands for National Highways. This
object has been achieved in the manner set out
hereinabove. It will be noticed that the awarding of
solatium and interest has nothing to do with achieving
this object, as it is nobody’s case that land acquisition
for the purpose of national highways slows down as a
result of award of solatium and interest. Thus, a
classification made between different sets of
landowners whose lands happen to be acquired for the
purpose of National Highways and landowners whose
lands are acquired for other public purposes has no
rational relation to the object sought to be achieved by
the Amendment Act, i.e. speedy acquisition of lands
for the purpose of National Highways. On this ground
alone, the Amendment Act falls foul of Article 14.

31. Nagpur Improvement Trust (supra) has clearly held
that ordinarily a classification based on public purpose
Is not permissible under Article 14 for the purpose of
determining compensation. Also, in para 30, the Seven-
Judge Bench unequivocally states that it is immaterial
whether it is one Acquisition Act or another
Acquisition Act under which the land is acquired, as, if
the existence of these two Acts would enable the State
to give one owner different treatment from another who
is similarly situated, Article 14 would be infracted. In
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the facts of these cases, it is clear that from the point of
view of the landowner it is immaterial that his land is
acquired under the National Highways Act and not the
Land Acquisition Act, as solatium cannot be denied on
account of this fact alone.

46. It is worthy of note that even in acquisitions that
take place under the National Highways Act and the
1952 Act, the notification of 2015 under the new
Acquisition Act of 2013 makes solatium and interest
payable in cases covered by both Acts. In fact, with
effect from 1st January, 2015, an Amendment
Ordinance No.9 of 2014 was promulgated amending
the 2013 Act. Section 10 of the said amendment
Ordinance states as follows:

“10. In the principal Act, in Section 105,-

(i) for sub-section (3), the following sub-
section shall be substituted, namely:-

“(3) The provisions of this Act
relating to the determination of
compensation in accordance with the
First Schedule, rehabilitation and
resettlement in accordance with the
Second Schedule and infrastructure
amenities in accordance with the Third
Schedule shall apply to the enactments
relating to land acquisition specified in
the Fourth Schedule with effect from
1st January, 2015.”;

(i) sub-section (4) shall be omitted.”

47. It is only when this Ordinance lapsed that

the notification dated 28" August, 2015 was then

made under Section 113 of the 2013 Act. This

notification is important and states as follows:
“MINISTRY OF RURAL DEVELOPMENT
ORDER

New Delhi, the 28th August, 2015

S.O. 2368(E).— Whereas, the Right to Fair
Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement Act, 2013 (30 of
2013) (hereinafter referred to as the RFCTLARR Act)

came into effect from 1st January, 2014;

And whereas, sub-section (3) of Section 105 of the
RFCLTARR Act provided for issuing of notification
to make the provisions of the Act relating to the
determination of the compensation, rehabilitation and
resettlement applicable to cases of land acquisition
under the enactments specified in the Fourth Schedule

to the RFCTLARR Act;
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And whereas, the notification envisaged under sub-
section (3) of Section 105 of RFCTLARR Act was
not issued, and the RFCTLARR (Amendment)
Ordinance, 2014 (9 of 2014) was promulgated on 31st
December, 2014, thereby, inter-alia, amending
Section 105 of the RFCTLARR Act to extend the
provisions of the Act relating to the determination of
the compensation and rehabilitation and resettlement
to cases of land acquisition under the enactments
specified in the Fourth Schedule to the RFCTLARR
Act;

And whereas, the RFCTLARR (Amendment)
Ordinance, 2015 (4 of 2015) was promulgated on 3rd
April, 2015 to give continuity to the provisions of the
RFCTLARR (Amendment) Ordinance, 2014;

And whereas, the RFCTLARR (Amendment) Second
Ordinance, 2015 (5 of 2015) was promulgated on 30th
May, 2015 to give continuity to the provisions of the
RFCTLARR (Amendment) Ordinance, 2015 (4 of
2015);

And whereas, the replacement Bill relating to the
RFCTLARR (Amendment) Ordinance, 2015 (4 of
2015) was referred to the Joint Committee of the
Houses for examination and report and the same is
pending with the Joint Committee;

And whereas, as per the provisions of Article 123 of
the Constitution, the RFCTLARR (Amendment)
Second Ordinance, 2015 (5 of 2015) shall lapse on the
31st day of August, 2015 and thereby placing the land
owners at the disadvantageous position, resulting in
denial of benefits of enhanced compensation and
rehabilitation and resettlement to the cases of land
acquisition under the 13 Acts specified in the Fourth
Schedule to the RFCTLARR Act as extended to the
land owners under the said Ordinance;

And whereas, the Central Government considers it
necessary to extend the benefits available to the land
owners under the RFCTLARR Act to similarly placed
land owners whose lands are acquired under the 13
enactments specified in the Fourth Schedule; and
accordingly the Central Government keeping in view
the aforesaid difficulties has decided to extend the
beneficial advantage to the land owners and uniformly
apply the beneficial provisions of the RFCTLARR
Act, relating to the determination of compensation
and rehabilitation and resettlement as were made
applicable to cases of land acquisition under the said
enactments in the interest of the land owners;

Now, therefore, in exercise of the powers conferred
by sub-section (1) of Section 113 of the Right to Fair
Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement Act, 2013 (30 of
2013), the Central Government hereby makes the
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following Order to remove the aforesaid difficulties,
namely;-

1. (1) This Order may be called the Right to Fair
Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement (Removal of
Difficulties) Order, 2015.

(2) It shall come into force with effect from the 1st
day of September, 2015.

2. The provisions of the Right to Fair Compensation
and Transparency in Land Acquisition, Rehabilitation
and Resettlement Act, 2013, relating to the
determination of compensation in accordance with the
First Schedule, rehabilitation and resettlement in
accordance with the Second Schedule and
infrastructure amenities in accordance with the Third
Schedule shall apply to all cases of land acquisition
under the enactments specified in the Fourth Schedule
to the said Act.

[F.No. 13011/01/2014-LRD]

K. P. KRISHNAN, Addl. Secy.”

48. It is thus clear that the Ordinance as well as
the notification have applied the principle contained
in Nagpur Improvement Trust (supra), as the Central
Government has considered it necessary to extend the
benefits available to landowners generally under the
2013 Act to similarly placed landowners whose lands
are acquired under the 13 enactments specified in the
Fourth Schedule, the National Highways Act being
one of the aforesaid enactments. This being the case,
it is clear that the Government has itself accepted that
the principle of Nagpur Improvement Trust (supra)
would apply to acquisitions which take place under
the National Highways Act, and that solatium and
interest would be payable under the 2013 Act to
persons whose lands are acquired for the purpose of
National Highways as they are similarly placed to
those landowners whose lands have been acquired for
other public purposes under the 2013 Act. This being
the case, it is clear that even the Government is of the
view that it is not possible to discriminate between
landowners covered by the 2013 Act and landowners
covered by the National Highways Act, when it
comes to compensation to be paid for lands acquired
under either of the enactments. The judgments
delivered under the 1952 Act as well as the Defence
of India Act, 1971, may, therefore, require a re-look
in the light of this development. 1 In any case, as has
been pointed out hereinabove, the case of Chajju Ram
(supra), has been referred to a larger Bench. In this
view of the matter, we are of the view that the view of
the Punjab and Haryana High Court is correct,
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whereas the view of the Rajasthan High Court is not
correct.”

6. If the said judgment is taken into consideration, the
wider principles which has been enunciated, therein, by the
Hon’ble Apex Court is with regards to the borrowing the impact
of the beneficial legislation to an owner of the land whose land is
being deprived due to an acquisition made by the Government
Agencies for public purpose, by giving them solatium and

interest as contemplated under the Land Acquisition Act.

7. In order to fill up that lacunae in the National
Highways Act 1956, which didn’t contemplated the payment of
solatium and the interest, the Hon’ble Apex Court in the
judgment of “Union of India Vs. Tarsem Singh”, as decided by
the Hon’ble Apex Court in SLP (C) N0.9599 of 2019, will only
be attracted to be applied so far it relates to the quantification of
entitlement of the land looser for solatium and interest and the

rate at which it would be payable.

8. With all due reverence at my command, this Court is
of the view, that this judgment cannot be read to answer the claim
raised by the petitioner in the present writ petition which is
pertaining to the payment of the interest? and the rate at which
the petitioner would be entitled to receive interest? Its not issue

of entitlement to be granted with interest is under debate.

9. The analogy drawn by the learned counsel for the
petitioner, in the context of the judgment of “Union of India Vs.
Tarsem Singh” (Supra), in fact there cannot be any dispute or
debate, on the issue that once the Hon’ble Apex Court has
attracted the principles of the payment of solatium and interest on

an acquisition of land undertaken under the National Highways
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Act of 1956, since being a beneficial legislation, the petitioner

would be entitled for an interest and solatium payable on the land
acquired, but the only question which the petitioner has attempted
to press by invoking Article 226 of the Constitution of India, is
with regards to the entitlement of the interest its rate of interest,
and the rate of interest which the petitioner would be entitled to
receive, and the date with effect from which the petitioner would
be entitled to receive the interest. The question which has been
sought to be argued by the learned counsel for the petitioner is
that for the purposes of remittance of the interest in the light of
the principles, which has been attracted the payment of solatium
and interest in the matters of the Union of India Vs. Tarsem
Singh, the question would be that in the acquisition proceedings
taken under the National Highways Act of 1956, which will be
the body competent to determine the question of quantification of
the interest payable and the date with effect from which the
petitioner would be entitled to receive and its arrears. This was
not subject matter dealt with in the matters of Tarsem Singh

(Supra).

10. Learned counsel for the petitioner has referred to a
judgment of the Hon’ble Apex Court in the matters of “Union of
India Vs. Pushpavathi and others” as rendered in Civil Appeal
No0s.1622-1631 of 2018, in fact the factual backdrop under which
the said matter was being considered by the Hon’ble Apex Court,
it was arising out of the final judgment, which was rendered by
the Madras High Court in W.A. N0s.1384 to 1392 and 1755 of
1999, whereby the Division Bench of the Madras High Court has
dismissed the writ petition, and has affirmed the judgment of the
learned Single Judge dated 13.04.1999.

11. The said case was emanating from the proceedings

of the acquisition undertaken under section 4 of the Land
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Acquisition Act, 1984, in fact the mind set of the Hon’ble Apex

Court while dealing with the procedure to be adopted for the
payment of the appropriate compensation or an interest was from
the prospective of the procedure which has been prescribed under
the provisions of the Land Acqusition Act, where there was not a
dispute with regards to the entitlement of the land looser to get an
interest to be paid on the land acquired, and the ratio of
entitlement to the awarded amount. Learned counsel for the
petitioner had made a reference to the paragraph nos.35, 36 and

42 of the said judgment, which his extracted hereunder:-

“35. Similarly, the reference to the Court under
Section 18 is made by the Collector only when
there is a dispute as to the measurement of the land
or to the amount of the compensation or as to the
person(s) to whom the compensation is payable and
lastly, regarding the apportionment of the
compensation amongst the persons interested in
claiming compensation.

36. In our considered opinion, the dispute relating
to non-award of the interest to the landowners,
whether under Section 28 or Section 34 is not
a dispute, which falls under Section 18 or/and
28A(3) of the Act. In other words, a reference
under Section 18 can only be made by the
Collector in respect of those issues, which are
specified under Section 18.

42. In the light of the foregoing discussion, we are
of the considered opinion that the dispute in
relation to non-award of interest can be raised by
an aggrieved person only by taking recourse to
Article 2260f the Constitution in writ petition. In
other words, reference under Section 18 or Section
28A(3) cannot be considered to be an alternative
statutory remedy available to the landowner for
getting the question of non-award of interest
payable under Sections 28 or/and 34 of the Act
decided by the Civil Court.”

12. In the said judgment, the Hon’ble Apex Court has
observed in paragraph no.36, that for the purposes of claiming of
an interest on the awarded amount or seeking of the reference

under sections 18 or 28 (A) (3), in fact, it is a reference under
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section 18, which is required to be made to the Collector in

respect of those issue.

13. Learned counsel for the petitioner has particularly
made a reference to paragraph no.42, wherein, the Hon’ble Apex
Court has observed that in the light of the reasons, which has
been considered, therein, the remedy available to the land owner
for getting a question of non award of the interest payable under
section 28 or under section 34 of the Act, was to be decided by
the civil court, the Hon’ble Apex Court, therein, has observed
that Article 226 of the Constitution of India could be also a
remedy, which is available to the land looser to resort to the
recourse for remittance of the interest amount as it entailed
consideration in the claim, therein, under the provisions of the

Land Acquisition Act, as contained under section 28 of the Act.

14. This Court is of the opinion, that the principles of the
determination of the interest under section 28 of the Act, which
has been left open by the Hon’ble Apex Court, to be resorted or
could be resorted to by invoking the provisions contained under
Article 226 of the Constitution of India, in the instant case will
not be applicable because it will amount to stretching too far the
beneficial legislation of the entitlement of the interest of the land
looser. First of all the reason being that the entitlement of the
interest under section 28 of the Act, as contemplated under the
Land Acquisition Act, has been applied on an acquisition under
National Highways Act, 1956, in the light of the judgment of the
“Union of India Vs. Tarsem Singh”, and further stretching the
forum provided under which the statutory interest available to be
paid to the land looser is required to be pursued since it has been
taken outside the purview of section 18 of the Act, and it has
been said that aggrieved person can take a resort to the Article
226 of the Constitution of India.
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15. This Court is not in the agreement with the said
observations made by the Hon’ble Apex Court, and humbly
draws a distinction from it with all humility at its command.
There are number of judgments of the Hon’ble Apex Court itself,
which provides for that the Article 226 of the Constitution of
India, has to be invoked only for the purposes of enforcement of
the fundamental rights or for the breach of a right, which is
ensured to the person approaching to the writ court, which is

ensured to be provided under a statute.

16. The opinion expressed by the Hon’ble Apex Court,
that the interest could be enforced to be paid under Article 226 of
the Constitution of India, could have been only under a condition
where the aspect of an entitlement of the interest under section 28
of Act, is not a fact disputed. In fact, in these eventualities, where
the Hon’ble Apex Court has observed that Article 226 of the
Constitution of India, could be a forum for payment of the
interest under section 28 of the Act, was not dealing with the
aspect, whether it was requiring an appreciation of the
controversial question of facts and evidence, as it has been sought
to be pressed by the petitioner in the present writ petition, as to
the rate of interest! as to the date of its entitlement! the date from
which it would be paid! and as to whether at all the interest is
required to be paid from the date of an award or from the date of

taking over of the possession.

17. All these aspects since they are required to be
decided on determination of the factual appreciation, that could
only be done by a specific forum provided under a statute under
which the acquisition has taken, in this instant case, since the
land has been acquired under the provisions of National
Highways Act of 1956, the appropriate forum which would be
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available for the petitioner would be to approach before the

Arbitrator as provided under section 3G (5) of the Act. The

provisions of the Act are extracted hereunder:-

“3G. Determination of amount payable as
compensation.—(1) Where any land is acquired
under this Act, there shall be paid an amount
which shall be determined by an order of the
competent authority.

(2) Where the right of user or any right in the
nature of an easement on, any land is acquired
under this Act, there shall be paid an amount to
the owner and any other person whose right of
enjoyment in that land has been affected in any
manner whatsoever by reason of such acquisition
an amount calculated at ten per cent, of the
amount determined under sub-section (1), for that
land.

(3) Before proceeding to determine the amount
under sub-section (1) or sub-section (2), the
competent authority shall give a public notice
published in two local newspapers, one of which
will be in a vernacular language inviting claims
from all persons interested in the land to be
acquired.

(4) Such notice shall state the particulars of the
land and shall require all persons interested in
such land to appear in person or by an agent or by
a legal practitioner referred to in sub-section (2)
of section 3C, before the competent authority, at a
time and place and to state the nature of their
respective interest in such land.

(5) If the amount determined by the competent
authority under sub-section (1) or sub-section
(2) is not acceptable to either of the parties, the
amount shall, on an application by either of the
parties, be determined by the arbitrator to be
appointed by the Central Government.”

18. Learned counsel for the petitioner has attempted to
draw a distinction that section 3G (5) of the Act, may not be an
appropriate forum available, which could determine the interest
and its entitlement and the date with effect from which the
interest would be payable; she further attempted to argue that the
writ petition from the prospective that the provisions contained
under section 3G (5) of the Act, is only qua the challenge to be
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given to the award, as rendered under the provisions of the

National Highways Act of 1956.

19. This limb of argument of the learned counsel for the
petitioner is not accepted because the Legislature in its wisdom
has used the word “amount” under section 3G (5) of the Act, and
it doesn’t uses the word “award”, thus where the Legislature has
used the word “amount”, therein. This Court is of the view, that
the amount would be inclusive of the amount payable towards the
interest, which the land looser would be otherwise entitled to
receive in view of the attraction of the provisions contained under
section 28 of the Act to the acquisition proceedings under the
National Highways Act of 1956. “Amount” would include within

itself the principle awarded amount and interest too payable on it.

20. Since the provisions contained under section 3G (5)
of the Act is a self contained provisions and which would be
inclusive of the award of the interest as referred to therein, the
appropriate forum available to the petitioner would be to
approach under section 3G (5) of the Act, and as per the opinion
of this Court the writ jurisdiction under Article 226 of the
Constitution of India cannot be invoked by the petitioner where it
entails a controversy requiring a detailed appreciation of the facts
or adducing of the evidence for entitlement of the interest as
claimed, therein, which is inclusive of entailing arithmetical

calculation.

21. For the aforesaid reasons, this Court doesn’t intends
to interfere in the writ petition, the writ petition is dismissed, but
dismissal of the writ petition would be without prejudice to the
rights of the petitioner to approach the competent authority as
contemplated under section 3G (5) of the National Highways Act

of 1956, with regards to the relief claimed in the writ petition. If
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the petitioner does so, the same would be proceeded to be

decided in accordance with law.

(Sharad Kumar Sharma, J.)
20.02.2023
NR/
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to 4.

Mr.  Shobhit Saharia, learned
counsel for respondent No.5

JUDGMENT (per Hon’ble Ravindra Maithani, J.):

Since common question of law is involved in both
these writ petitions, they are heard together and being decided

by this common judgment.

2. The  Transport  Commissioner, Uttarakhand
published an Expression of Interest (“Eol”) on 14.12.2021 for
establishment of Automated Testing Station (for short, “the
Station”) in Doiwala Region in District Dehradun and nearby
places of Rudrapur in District Udham Singh Nagar. It was so
done because the Central Motor Vehicles Rules, 1989 (“the
Rules”) were amended in the year 2021 and Chapter XI was
added into it. It also added sub-rule (6) to Rule 63 of the Rules,

as follows:

“(6) Notwithstanding anything contained in this rule,
the recognition, regulation and control of automated testing
station, for the purposes of section 56 of the Act, shall be as
per Chapter Xl of these rules.

3. Both the petitioners submitted their Eols for
establishing the Station near Doiwala Region in District
Dehradun. The respondent no. 5 (in both the writ petitions) also
submitted Eol and he was given work order for establishing the

Station in District Dehradun. The respondent no. 6, namely,





Pranam Builders Pvt. Ltd. Gomti Nagar (in Writ Petition (M/S)
No. 1273 of 2022) was awarded work order for establishing the
Station within District Udham Singh Nagar by communication
dated 15.03.2022. It has been put to challenge in both these
petitions. Challenge has also been made to the communication
dated 07.04.2022, by which the petitioners’ Eols have been

rejected. The petitioner has also sought related reliefs.

EACTS

Writ Petition (M/S) No. 1273 of 2022

4, It is the case of the petitioner that the condition of
Eol was subsequently changed by the respondent authorities so
as to give an opportunity to the respondent no. 5 to meet the
eligibility criteria. Initially, the date for submission of Eol was
31.12.2021, but it was further extended till 07.01.2022. Also,
initially, according to the Eol, the premises where the automated
testing station was to be housed was required to be in
possession of the applicant based on any lease or otherwise on
14.12.2021. But, subsequently, it was changed to the effect that
the applicant shall have lease of the property where the Station

was to be established on the date when the Eol is submitted.

5. It is also the case of the petitioner that in the
application filed by the respondent no. 5, he has not disclosed

his Udyam, Adhar Number, PAN and GST Number. Instead, he





gave these numbers of some other entities. The respondent no.
5 obtained Udyam Registration Number on 15.01.2022, PAN on
15.01.2022 and GST No. 24.03.2022. It is the case of the
petitioner that these numbers were obtained by the respondent
no. 5 after 07.01.2022, when he submitted his application for
establishing the Station. The respondent no. 5 was not
incorporated as an entity till 15.01.2022. In addition to it, it has
also been the case of the petitioner that, in fact, the respondent
no. 5 did not have the lease of the land initially when he filed

application for establishing the Station on 27.12.2021.

6. The challenge is also made to the award of work to
the respondent no. 6 within District Udham Singh Nagar on the
ground that the lease deed of the respondent no. 6 was not
registered on the date when he submitted his application. It is
the case of the petitioner that the respondent no. 5 and the
respondent no. 6 have been awarded the work in contravention

of the conditions of Eol.

Writ Petition (M/S) No. 1722 of 2022

7. It is the case of the petitioner that initial condition of
the Eol was subsequently modified. The date for submission of
Eol was extended till 07.01.2022 and registration of lease deed
was made mandatory of the land, which, according to the

petitioner, was not mentioned earlier as an eligibility criteria in





the Eol dated 14.12.2021. Thereafter, the respondent no. 5 was
given one more chance to amend the application so that he
could fulfill the modified condition. It the case of the petitioner
that the respondent authorities were hand in glove with the
respondent no. 5 and the tender proceedings were merely an
eyewash to show that certain procedure was followed.
Accordingly, challenge was made to the communication dated
15.03.2022, by which the respondent no. 5 was awarded the
work to establish Station within District Dehradun. There are

other related reliefs in the petition.

8. In both the petitions, it has been the case of State
that after the initial publication of Eol on 14.12.2021, certain
modifications were done on 31.12.2021, by which the last date
for submission of application form was extended till 07.01.2022
and Condition 3(g) of the Advertisement dated 14.12.2021 was
amended to the extent that the premises where the Station was
to be set up should be either owned by the applicant or taken on
lease or rent for a period not less than 10 years as on the date
of submission of the application form. According to the State,
the Five-Members Evaluation Committee evaluated the
proposals received and has also sought the advice of
International Centre for Automative Technology (“ICAT"),
Manesar. On the basis of the advice and after evaluation of the

proposals in its meeting dated 04.12.2022, a decision was





taken. It is the case of the respondent State that the petitioners
have not submitted the registered lease deed or proof of any
application with prescribed fees before the concerned Sub-
Registrar for registering the lease deed, therefore, they were

declared unsuccessful by the Evaluation Committee.

9. It the case of the respondent no. 5 that the
application was filed as a consortium of two components and it
was specifically mentioned in “Status” Column at Form 63 itself
and, in fact, separate details of both the components were
given. After constituting the consortium in the name of the
respondent no. 5, Udyam, PAN and GST number were
subsequently taken. It is further the case of the respondent no. 5
that the petitioners also participated in the process and after
being unsuccessful now, they are alleging mala fide without any
basis, whatsoever. It is not the case of anyone that the
extension was granted in favour of a chosen few and it was
limited only in respect of certain category of applicants or they
are stating equals as unequals. There is no principle of
inference of mala fides only on the ground that the last date of
submission of forms has been extended. According to the
respondent no. 5, their lease deed was registered on 3.1.2022

before the last date of submission of application form.

10. According to the respondent no. 6, the petitioners

did not participate in the tender for setting up the Station at





District Udham Singh Nagar. Therefore, they may not be
aggrieved by the allotment of the same to the respondent no. 6.
It is the case of the respondent no. 6 that he had already

submitted the copy of registered lease deed on 29.12.2021.

ARGUMENTS

11. Mr. M.C. Pant, learned counsel for the petitioner M/s
Advitya Techno Solution Pvt. Ltd., would submit that the Eol
was amended so as to give an opportunity to the respondent no.
5 to meet the eligibility criteria. It is argued that the initial
application of the respondent no. 5 does not contain the PAN,
GST Number and Udyam Adhar Number. Learned counsel

would also raise the following points in his submission:-

(i)  Inthe application of the respondent no. 5
for establishing the Station, the PAN,
Udyam Number and GST Number of
previous years have been given,
whereas the respondent no. 5 did obtain
GST registration on 24.03.2022, PAN on
15.01.2022 and Udyam Adhar Number
on 15.01.2022. Therefore, it is argued
that the application of the respondent no.

5 was not based on correct particulars.





The respondent no. 5 was not
incorporated till 15.01.2022.

(i)  The condition of eligibility as given in the
Eol dated 14.12.2021 was modified and
it was provided that the applicant shall
have lease deed on the date when he
submits his application form. Initially, it
was the requirement that the applicant
shall have possession of the land on
14.12.2021. It is argued that the
respondent no. 5 did not have registered
lease deed on the date when he filed his
application on 27.12.2021.

(i) The Bank Draft submitted by the
respondent no. 5 was invalid, which has
been recorded in the minutes dated
04.02.2022 of the meeting chaired by the
Deputy Transport Commissioner,

Uttarakhand.

12. Learned counsel would submit that despite these
anomalies and deficiencies, the respondent no. 5 was awarded
work order for establishing the Station. It has also been argued
that the lease deed of the respondent no. 6 was not registered

on the date when he filed his application. Therefore, the award





of work for establishing the Station within District Udham Singh

Nagar to the respondent no. 6 is also bad in the eyes of law.

13. Mr. Shailabh Pandey, learned counsel for the
petitioner S.Y. Vehicle Testing Services, Doiwala, Dehradun,
would submit that the eligibility criteria was modified so as to
enable the respondent no. 5 to obtain work order. It is argued
that the respondent no. 5 was given a second chance to submit
his application on 07.01.2022 so that he may file lease deed

along with it.

14. It may be noted that, in fact, in para 12 of the writ
petition, the petitioner SY Vehicle Testing Services, Doiwala,
Dehradun has stated that by modification, the registration of
lease deed was made mandatory, which was not mentioned in
the eligibility criteria. In fact, it was not so modified. What was
modified was that the applicant shall have possession of the
land as lease holder on the date when he submits his
application. According to the earlier condition, the applicant was
required to hold the premises on lease or otherwise on the date

of publication of Eol i.e. on 14.12.2021.

15. Learned counsel for the respondent no. 5 would
submit that pursuant to the amendment in the Rules, Chapter Xl
has been added, which makes automated testing of the vehicles

mandatory w.e.f 01.04.2023. He would refer to Rule 174, 175
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and 176 of the Rules to argue that the Eol was issued pursuant

to these Rules.

16. It is submitted that there has been no irregularity in
the award of work to the respondent no. 5. Learned counsel has

raised the following points in his submissions:-

(i)  The modification in the conditions of Eol made
on 31.12.2021 and the date of submission of
application was extended for one and all.

(i)  The petitioners in both the writ petitions have
not claimed that they are successful.

(i)  Itis not the process of tender, as such.

(iv) The testing stations are to be established at
various places so as to fulfill the legislative
mandate of automated testing.

(v) The respondent no. 5 is a consortium of two
entities, namely M/S Sai Dham Super Services
Solutions Pvt. Ltd. and M/s Star Automative
Pvt. Ltd. In the application, the details with
regard to Udyam Number, PAN and GST
Number of both these components have been
given. It makes no difference that the PAN,
GST Number of the respondent no. 5 was

subsequently procured.
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(vi) The Eol permits consortium to submit the

application.

17. It is argued that the process has been reasonable.
There is no arbitrariness and mala fide. Hence, there is no

reason to make any interference in the writ petitions.

18. Learned counsel for the respondent no. 6 would
submit that the petitioners did not participate for establishing
Station in District Udham Singh Nagar. It is argued that, in fact,
according to the documents filed by the writ petitioner in Writ
Petition (M/S) No. 1273 of 2022, the lease deed executed in
favour of the respondent no. 6 had already been registered on
29.12.2021. Therefore, the claim of the petitioners has no merits

for acceptance.

19. Learned counsel for the State of Uttarakhand would
submits that after scrutiny, the work order has been awarded,
which is in accordance with the Rules. Learned counsel would
submit that the process has been entirely transparent. After
receipt of the applications, they were scrutinized. The State
Government has taken advice of the ICAT, Manesar before
finalizing the process. The respondents had given certain
gueries to ICAT, which was replied by the ICAT on 23.01.2022.

Thereafter, scrutiny was done and work was awarded to the
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respondent no. 5 and respondent no. 6 for establishing the
Station within District Dehradun and Udham Singh Nagar,

respectively.

DISCUSSION AND CONCLUSION

20. An administrative action is put to challenge on
certain grounds. Basically, what is being argued is that the initial
Eol was modified so as to help the respondent no. 5 in meeting
the eligibility criteria. Judicial review of an administrative action

can be done on certain parameters.

21. In the case of Tata Celluler v. Union of India, (1994)
6 SCC 651, the Hon’ble Supreme Court discussed the scope of

judicial review and observed as hereunder:-

“77. The duty of the court is to confine itself to
the question of legality. Its concern should be:
1. Whether a decision-making authority
exceeded its powers?

2. Committed an error of law,

3. committed a breach of the rules of
natural justice,

4. reached a decision which no
reasonable tribunal would have reached or,

5. abused its powers.

Therefore, it is not for the court to determine
whether a particular policy or particular decision taken
in the fulfilment of that policy is fair. It is only
concerned with the manner in which those decisions
have been taken. The extent of the duty to act fairly
will vary from case to case. Shortly put, the grounds
upon which an administrative action is subject to
control by judicial review can be classified as under:

(i) Nlegality : This means the decision-
maker must understand correctly the law that
regulates his decision-making power and must
give effect to it.

(i) lrrationality, namely, Wednesbury
unreasonableness.

(iif) Procedural impropriety.
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The above are only the broad grounds but it
does not rule out addition of further grounds in course
of time. As a matter of fact, in R. v. Secretary of State
for the Home Department, ex Brind [(1991) 1 AC 696] ,
Lord Diplock refers specifically to one development,
namely, the possible recognition of the principle of
proportionality. In all these cases the test to be
adopted is that the court should, “consider whether
something has gone wrong of a nature and degree
which requires its intervention”.

78.What is this charming principle of
Wednesbury unreasonableness? Is it a magical
formula? In R. v. Askew [(1768) 4 Burr 2186 : 98 ER
139], Lord Mansfield considered the question whether
mandamus should be granted against the College of
Physicians. He expressed the relevant principles in
two eloquent sentences. They gained greater value
two centuries later:

“It is true, that the judgment and
discretion of determining upon this skill, ability,
learning and sufficiency to exercise and practise
this profession is trusted to the College of
Physicians and this Court will not take it from
them, nor interrupt them in the due and proper
exercise of it. But their conduct in the exercise
of this trust thus committed to them ought to be
fair, candid and unprejudiced; not arbitrary,
capricious, or biased; much less, warped by
resentment, or personal dislike.”

80. At this stage, The Supreme Court Practice,
1993, Vol. 1, pp. 849-850, may be quoted:

“4. Wednesbury principle.— A decision
of a public authority will be liable to be quashed
or otherwise dealt with by an appropriate order
in judicial review proceedings where the court
concludes that the decision is such that no
authority properly directing itself on the relevant
law and acting reasonably could have reached
it. (Associated Provincial Picture Houses
Ltd. v. Wednesbury Corpn. [(1948) 1 KB 223
(1947) 2 All ER 680] , per Lord Greene, M.R.)”

81. Two other facets of irrationality may
be mentioned.

(1) 1t is open to the court to review the
decision-maker's evaluation of the facts. The
court will intervene where the facts taken as a
whole could not logically warrant the conclusion
of the decision-maker. If the weight of facts
pointing to one course of action is
overwhelming, then a decision the other way,
cannot be wupheld. Thus, in Emma Hotels
Ltd. v. Secretary of State for
Environment [(1980) 41 P & CR 255] , the
Secretary of State referred to a number of
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factors which led him to the conclusion that a
non-resident's bar in a hotel was operated in
such a way that the bar was not an incident of
the hotel use for planning purposes, but
constituted a separate use. The Divisional Court
analysed the factors which led the Secretary of
State to that conclusion and, having done so,
set it aside. Donaldson, L.J. said that he could
not see on what basis the Secretary of State
had reached his conclusion.

(2) A decision would be regarded as
unreasonable if it is impartial and unequal in its
operation as between different classes. On this
basis in R. v. Barnet London Borough Council,
ex p Johnson [(1989) 88 LGR 73] the condition
imposed by a local authority prohibiting
participation by those affiliated with political
parties at events to be held in the authority's
parks was struck down.”

22. In the case of Gohil Vishvaraj Hanubhai and others
Vs. State of Gujarat and others, (2017) 13 SCC 621, the Hon’ble

Supreme Court, discussed the law on the subject as follows:-

“16. Lord Diplock in his celebrated opinion
in Council of Civil Service Unions [Council of Civil
Service Unions v. Minister for the Civil Service, 1985
AC 374 : (1984) 3 WLR 1174 : (1984) 3 All ER 935
(HL)] summarised the principles as follows: (AC p. 410
D-H & 411 A-B)

“... Judicial review has | think developed to a
stage today when without reiterating any analysis of
the steps by which the development has come about,
one can conveniently classify under three heads the
grounds upon which administrative action is subject to
control by judicial review. The first ground | would call
“illegality”, the second “irrationality” and the third
“procedural impropriety”. That is not to say that further
development on a case-by-case basis may nhot in
course of time add further grounds. | have in mind
particularly the possible adoption in the future of the
principle of “proportionality” which is recognised in the
administrative law of several of our fellow members of
the European Economic Community; but to dispose of
the instant case the three already well-established
heads that | have mentioned will suffice.

By “illegality”, as a ground for judicial review, |
mean that the decision-maker must understand
correctly the law that regulates his decision-making
power and must give effect to it. Whether he has or not
is par excellence a justiciable question to be decided,
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in the event of dispute, by those persons, the Judges,
by whom the judicial power of the State is exercisable.

By “irrationality” | mean what can by now be
succinctly referred to as
“Wednesbury unreasonableness (Associated
Provincial  Picture  Houses  Ltd.v. Wednesbury
Corpn. [Associated  Provincial  Picture  Houses
Ltd. v. Wednesbury Corpn., (1948) 1 KB 223 (CA)] ). It
applies to a decision which is so outrageous in its
defiance of logic or of accepted moral standards that
no sensible person who had applied his mind to the
question to be decided could have arrived at it.
Whether a decision falls within this category is a
guestion that Judges by their training and experience
should be well equipped to answer, or else there
would be something badly wrong with our judicial
system. To justify the court's exercise of this role,
resort | think is today no longer needed to Viscount
Radcliffe's ingenious explanation in Edwards
(Inspector of Taxes) v. Bairstow [Edwards (Inspector
of Taxes) v. Bairstow, 1956 AC 14 : (1955) 3 WLR 410
(HL)] of irrationality as a ground for a court's reversal
of a decision by ascribing it to an inferred though
unidentifiable mistake of law by the decision-maker.
“Irrationality” by now can stand upon its own feet as an
accepted ground on which a decision may be attacked
by judicial review.

| have described the third head as “procedural
impropriety” rather than failure to observe basic rules
of natural justice or failure to act with procedural
fairness towards the person who will be affected by the
decision. This is because susceptibility to judicial
review under this head covers also failure by an
administrative tribunal to observe procedural rules that
are expressly laid down in the legislative instrument by
which its jurisdiction is conferred, even where such
failure does not involve any denial of natural justice.
But the instant case is not concerned with the
proceedings of an administrative tribunal at all.”

It can be seen from the above extract, Lord
Diplock identified three heads under which judicial
review is undertaken i.e. illegality, irrationality and
procedural impropriety. He also recognised the
possibility of new heads such as “proportionality” being
identified in future. He explained the concepts of the
three already identified heads. He declared that the
head “irrationality” is synonymous with “Wednesbury
unreasonableness.”

The Rules were amended with effect from

25.09.2021. Chapter Xl has been added in the Rules, which

deals with recognition, regulation and control of automated
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testing station. The eligibility for establishing such station has

been given under Rule 176, which reads as hereunder:-

“176. Eligibility. — (1) The owner or operator, as the
case may be, of an automated testing station shall be the
State Government or any company or association or body of
individuals or individual or special purpose vehicle either
directly or through public- private partnership.

Provided that a vehicle manufacturer or service station
or automobile dealer or any person related to repair of vehicle
or manufacturing or sale of vehicle or automobile spares shall
not become the owner or operator of an automated testing
station directly:

Provided further that, where, a vehicle manufacturer
or service station or automobile dealer or any person related
to repair of vehicle or manufacturing or sale of vehicle or
automobile spares intends to become the owner or operator
of an automated testing station, it may do so, by forming a
subsidiary or joint venture or a special purpose vehicle.

(2) Notwithstanding anything contained in sub-rule (1),
the owner of an automated testing station may also be the
operator of such automated testing station.

(3) The owner or operator of an automated testing
station shall possess, -

0] certificate of Incorporation or Shop Act

registration or Udyam Aadhar;

(i) valid Goods and Service Tax certificate; and

(i) valid Permanent Account Number.

(4)  The owner or operator of an automated testing
station shall have a minimum net worth of three crore rupees
during the last financial year and should have a positive profit
after tax in the last two financial years.

(5) The premises where the automated testing station
is to be housed shall either be owned or taken on lease or
hired by the owner for a period not less than ten years.”

24, In fact, the Eol contains some of these conditions.
Initially, the Eol was published on 14.12.2021. It was
subsequently modified on 31.12.2022 by which two
modifications were made i.e. (i) the last date for submission of
application form was extended till 07.01.2022 and (ii) one of the
conditions with regard to premises has been changed. Initially,
the Eol had provided that the premises where the automated
testing station would be housed shall be either in possession of

the applicant or at least it shall be on lease with him for at least
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10 years on the date when the Eol was published. This has
been amended to the effect that such possession or lease
should be with the applicant on the date when he makes the
application. The modification was done on 31.12.2021. All the
participants were aware of it and they could have taken benefit

of it. The modification was not made qua any single participant.

25. It is not disputed that the consortium could have
participated in the process. It was so done by the respondent
no. 5. The consortium of the respondent no. 5 was a union of
two components, which had their separate GST number, PAN
and Udyam Number. That is what was revealed in the initial
application form. Merely because the respondent no. 5
subsequently got registration under GST, PAN and Udyam
Number, it does not have any effect on the eligibility of the

respondent no. 5.

26. The respondent no. 5 had got the lease of the land
registered on 04.01.2022 where the Station was to be
established. Similarly, the Pranam Builders Pvt. Ltd. Gomti
Nagar (in Writ Petition (M/S) No. 1273 of 2022) had obtained
lease on 29.12.2021. It was registered on that date and the
registered lease deed has been filed by the petitioner himself. A
tabulation of the eligibility criteria has been done by the
Evaluation Committee. In fact, the State Government did not act
on their own. It is categorical case of the State that they sought
advice from ICAT also on certain points. In paragraph 13 of the
counter affidavit of the respondent no. 3, the points on which

advice was sought, has been elaborated and in paragraph 14,
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the advice given by the ICAT has been disclosed. Para 13 and

14 of the counter affidavit read as hereunder:-

“13. That in view of above, a request was made to
provide advice on the following points by attaching the
copy of the advertisement by letter dated 22.01.2022:

Which among following experience certificates
submitted by various applicants on the proposal can
be considered-

(a) Experience of operating an Automated Test
Center by the applicant company or firm.

(b) Experience of operation of such center by a
Director of the company or a partner of a partnership
firm or as the owner, Director or Partner in the other
company.

(c) Experience of technical operator employed
by the applicant company or firm to operate an
Automated Test Centre in any other company or firm
working in the operation of such centre. Apart from
above the clarification was sought on the issue of
technical qualification.”

* * *

“14. That in view of the above query, the following
advice was given by the Senior Manager, ICAT
through e-mail dated 23.01.2022-

(a) The document submitted by the applicant to
prove their past experience as a company or firm
engaged with same principle of business is valid and
satisfy the EOI condition for applicant experience.

(b) As mentioned that applicant is having
partnership with owner, director or partner of any other
company or firm having experience of operating the
vehicle inspection centre. It is worthwhile to note that
as per EOI floated by the department and as per GSR
652(e) dated 23.09.2021, body of individuals can apply
and the partner of the firm is having experience.
Therefore, the applicant satisfy the EOI condition.

(c) As mentioned that applicant’'s company or
firm is having technical person for operations who is
having working experience with some other vehicle
inspection centre. In this case applicant satisfy the EOI
condition.
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It is further submitted that in addition to the
above points, department has asked for the additional
technical eligibility to evaluate applications of
applicants. As per GSR 652(e) dated 23.09.2021, the
applicant has to satisfy all the conditions mentioned in
Rule 176 before awarding preliminary registration
certificate in form 61 and also the conditions
mentioned in EOI to be complied by the applicant, in
this regard below list of documents to be furnished by

the applicants.

S.No. Documents Required Remarks

1. Certificate of Incorporation or Shop | In case of company, certificate of Incorporation
Act registration or Uhyam Aadhar. or in case of firm, partnership deed between

the parties should be furnished.

2. Valid Goods and Services Tax | Required
Certificate

3. Valid Permanent Account Number Required

4. Experience of Operations Self attested experience certificate for a period

of at least six months, as per the condition as
mentioned in EOI, from the authorized
signatory of the applicant.

5. The owner or operator of an | Computation of income certificate audited by
automated testing station shall | any CA for last two financial year, to be self
have a minimum net worth of three | attested by the authorized signatory of the
crore rupees during the last | applicant.
financial year and should have a
positive profit after tax in the last
two financial years.

6. Solvency Certificate of INR 1.00 | Required
crore

7. The premises where the automated | In case of lease agreement, the agreement
testing station is to be housed shall | should be as per Uttarakhand State land lease
either be owned or taken on lease | agreement norms.
or hired by the owner for a period
not less than ten years.

The copy of letter dated 22.01.2022 seeking advice from ICAT
and the response dated 23.01.2022 from the agency are collectively is
being annexed herewith and marked as Annexure C.A.-1 to this affidavit.”
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27. In paragraph 15 of the counter affidavit, the decision
taken by the Evaluation Committee in its meeting dated

04.02.2022 has been revealed, which is as hereunder:-

“15. That the meeting of Evaluation
Committee was again held on 04.02.2022. In the said
meeting, on the basis of evaluation of the applications
received by the committee and the advice given by the
ICAT, decision has been taken by the committee,
which is as follows-

(1) Under the proposal, the experience of the
applicant, status of land and acquisition of land on
lease as per rule are important elements for
consideration.

(2) The experience certificates of all the
applicants are valid on the basis of advice given by
ICAT in respect of the experience of last six months.

(3) Applicants, who have not attached a copy of
the registered agreement of lease in respect of
proposed land or have not applied to the concerned
Registrar's Office for registration as per the provision
contained in Section 17 of the Registration Act, 1908
by the due date, the land cannot be considered to
have been taken on lease by them. Hence all such
applications are deserved to rejected.”

28. The minutes of Evaluation Committee and the
comparative chart have been filed in Writ Petition (M/S) No.
1273 of 2022. It records that both the petitioners did not file the

registered lease deed.

29. In the instant case, the last date for submission of
application form was extended upto 07.01.2022. This was
applicable to one and all. This was not done for any individual or
any particular participant. In so far as the Condition No. 3(g) of

the EOI is concerned, which relates to lease deed of the
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premises where the Station was to be housed, it has also been
made applicable to everyone. After receipt of the proposals, the
Evaluation Committee, in fact, had sought the advice of ICAT,
Manesar, as narrated hereinbefore. The process adopted by the
State Government in awarding the work order for establishing
these two Stations, in no manner, can be termed as irrational,
illegal or unreasonable. All the procedural safeguard were
maintained in the process. Therefore, we are of the view that
there is no reason to make any interference. Accordingly, both

the writ petitions deserve to be dismissed.

30. The writ petitions are dismissed.

VIPIN SANGHI, CJ.

RAVINDRA MAITHANI, J.

Dt: 22" February, 2023

Avneet/
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WRIT PETITION (S/S) No. 338 of 2022
WRIT PETITION (S/S) No. 352 of 2022
WRIT PETITION (S/S) No. 361 of 2022
WRIT PETITION (S/S) No. 412 of 2022

(Mr. Amar Murti Shukla, Mr. Anand Singh Mer, Mr. Vinay
Kumar, Advocates with Mr. K.K. Harbola, Advocate, holding
brief of Mr. Bhagwat Mehra, Advocate for the petitioners,
Mr. Narain Dutt, Brief Holder for the State of Uttarakhand,
Mr. Ramji Srivastava, Advocate for Uttarakhand Medical
Services Selection Board, Mr. Shivanand Bhatt and Mr.

Sandeep Tiwari, Advocates for the interveners)

JUDGMENT

Heard learned counsel for the parties.

2. Since common questions of law and facts are
involved in these writ petitions, therefore they were
heard together and are being decided by a common
judgment. However for the sake of brevity, facts of Writ
Petition (S/S) No0.338 of 2022 alone are being

considered and discussed.





3. Petitioner responded to an advertisement
dated 13.10.2021 issued by Uttarakhand Medical
Service Selection Board (respondent no. 3), whereby
applications were invited for appointment to 306 posts
in Technician cadre in Government Medical Colleges.
The said advertisement was issued in terms of the
Recruitment Rules notified on 13.04.2020, in which one
of the condition of eligibility was two years experience
in the related field, from an Institute recognised by

State Government.

4. However, the requirement of having two
years experience in the related field from a Government
recognised Institute, was done away with by an
amendment in the Recruitment Rules made vide
notification dated 29.11.2021 and instead, it was
provided that one should have completed internship in

the related field.

5. Copy of the amended Rules was sent by the
Appointing Authority to the Selecting Body vide
communication dated 29.12.2021 with a request to
iIssue amended advertisement. The Selecting Body
issued amended advertisement on 06.01.2022.
Candidates, who could not apply earlier due to the
condition of two years experience, also applied pursuant

to the amended advertisement issued on 06.01.2022.

6. Petitioners are aggrieved by the amended
advertisement dated 06.01.2022, which is referred in
the petition as corrigendum. The relief sought in the

writ petitions are as follows:-

“(i) Issue a writ, order or direction in the nature of
Certiorari calling for the record and quashing the
Corrigendum dated 06.01.2022 issued by the
Selecting Body (Annexure No... to the writ petition,
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whereby the qualification for the post of
Radiographic Technician has been amended based on
the Notification dated 29.11.2021, inasmuch as the
Notification dated 29.11.2021 was not retrospective
in its applicability.

(i) Issue a wit order or direction in the nature of
Mandamus directing the Selecting Body to hold and
conclude the selection process for the post of
Radiographic Technician on the basis of the
qualification prescribed in the Advertisement dated
13" August 2021, which was on the basis of the
Service Rules of 2020.

(iii) Issue a wit order or direction in the nature of
Mandamus directing the respondent Department to
grant appropriate weightage by way of allotting
marks for the period the petitioners have worked on
contract basis in the Govt. Medical College Srinagar
on the post of Radiographic Technician.”

7. It is submitted on behalf of the petitioners
that such candidates, who are eligible in terms of the
original advertisement/recruitment Rules, alone can be
permitted to participate in the selection process and
candidates, who are not having two years experience in
terms of original Recruitment Rules, notified on
13.04.2020, cannot be considered in the ongoing
selection process. It is contended that amendment
made after commencement of process cannot affect the
ongoing selection as it will amount to changing rules of
the game in the midst of recruitment process. It is
further contended that amendment Rules notified on
29.01.2021 have not been given retrospective
operation, therefore, relaxation in the condition of two
years experience, given by the said Rules cannot be
made applicable to the selection process which had

begun much earlier.

8. Learned counsel for the petitioners has placed
reliance upon a judgment rendered by this Court in
WPSS No. 825 of 2020 (Umesh Chandra Upreti vs.
State of Uttarakhand & others). Para 7 of the said





judgment,

extracted

9.

raised on

4
on which reliance has been placed, is

below:-

“7. Mr. Lalit Samant, learned counsel for the
petitioners submits that it is settled law that rules of
the game cannot be changed mid-way and the
selection process has to be completed as per the
service rules, which were applicable on the date of
commencement of promotion exercise. He, however,
submits that the promotion exercise was commenced
on 20.06.2019 when advertisement was issued by
respondent no.3; while, the requirement of having
B.Ed./L.T. was introduced by amending the Rules in
the month of December, 2019. Thus, according to
him, the amended Service Rules cannot be made
applicable to the promotion exercise, which
commenced in the month of June, 2019. He,
however, submits that a Division Bench of this Court
has dealt with identical question in Writ Petition (S/B)
No. 139 of 2021. Perusal of the said judgment
reveals that the question before Division Bench was
whether the amendment made in the Rules
subsequent to commencement of selection process
can be pressed into service for treating a person
ineligible for promotion, who was otherwise eligible.
Paragraph nos. 5 & 6 of the said judgment are
reproduced below:-

“5. Thus, it is contended by the learned counsel for the
petitioner that when the petitioners entered in service,
they were guided by 2014 Rule. Even when the
department took a decision to give promotion, an
advertisement was issued. They were qualified. But by
virtue of the amendment dated 23.12.2019 which is
prospective in nature they become ineligible for the post.

6. We are of the opinion that the Service (Amendment)
Rule 2014 is not retrospective in effect and the rules are
supposed to come into force at once i.e. on 23.12.2019,
it cannot be made applicable to the petitioners while
considering their case for promotion. It is also brought to
our notice that pursuant to the order passed by this
Court on 22.03.2021/ 02.08.2021, the petitioners were
called for counselling for the post of Assistant Teacher
L.T. (Physical Education) and as per the submission of
the learned counsel for the petitioners they have been
selected but promotional post have not been allotted
because of the pendency of the writ application.
However, the learned Standing Counsel do not have
instructions regarding the same.”

This Court is not impressed by the contention

behalf of the petitioners. It is an admitted

position that the Recruitment Rules were amended soon

after issuance of the advertisement and by that time,

no progress was made in the selection process. The

amendment in Recruitment Rules was immediately sent

to the Selecting Body for issuing revised advertisement
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and accordingly, the Selecting Body issued

revised advertisement on 06.01.2022. The revised
advertisement is on record as Annexure — 7 to the writ
petition, in which it is clearly mentioned that
candidates, who were not having two years experience
have also become eligible, subject to completion of
internship in the related field, from a recognized Medical
Institute. Applications were invited from candidates
who had become eligible in terms of the amendment in
the Rules, upto 27.01.2022. In the revised
advertisement, it was mentioned that candidates who
had applied pursuant to the original advertisement,

need not apply again.

10. It is thus apparent that neither selection
criteria was altered nor any additional condition of
securing minimum pass marks/cut off marks was added
by the amendment. Eligibility of petitioners to
participate in the selection was also not disturbed by
the amendment in the Recruitment Rules. The only
change, which was brought about, was that candidates
who were not eligible earlier for want of two years’
experience were also made eligible, subject to

completion of internship in the related field.

11. Thus, no prejudice is caused to petitioners by
amendment in the Recruitment Rules or by the revised
advertisement, which was issued in view of amendment
in the Recruitment Rules. The only perceptible change,
which was brought about by the advertisement issued
on 06.01.2022, was that field of eligibility was widened
so as to include candidates who were left out, in view of

condition of two years experience, in the original Rules.
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12. In the humble opinion of this Court, mere

widening of field of eligibility, in view of amendment in
the Recruitment Rules, will not amount to changing

Rules of the game in the midst of selection process.

13. Hon’ble Supreme Court in the case of Anupal
Singh and others Vs. State of Uttar Pradesh, reported in
(2020) 2 SCC 173 has held that correction of mistake in
calculation of number of vacancies in different
categories in order to satisfy the percentage of
reservation as per provisions of U.P. Reservation Act,
1994 cannot be said to be changing the rules or basis of
selection, as eligibility criteria was not changed.
Paragraph nos. 47 to 53 of the said judgment, are

reproduced below:-

“47. The case in hand is distinguishable from those cases
where the mode of selection was altered by fixing the cut-off
marks after the selection process had completed/commenced;
whereas in the present case only wrongful calculation in the
number of vacancies in different categories had been corrected
in order to satisfy the percentage of reservation against various
categories as per the provisions of the U.P. Reservation Act,
1994. Such correction cannot be said to be changing the rules or
basis of selection. The eligibility criteria was not changed.

48. It is also pertinent to note that the proposition of law
that rules of game cannot be changed after the selection has
been commenced itself has been referred for reconsideration by
a larger Bench in Tej Prakash Pathak v. Rajasthan High Court.
While referring the matter to a larger Bench, in Tej Prakash, the
Supreme Court explained the ambit of the expression “changing
the rules of the game” as under :

“11. Those various cases deal with situations where the
State sought to alter (1) the eligibility criteria of the candidates
seeking employment, or (2) the method and manner of making
the selection of the suitable candidates. The latter could be
termed as the procedure adopted for the selection, such as,
prescribing minimum cut-off marks to be secured by the
candidates either in the written examination or viva voce as was
done in K. Manjusree v. State of A.P. [K. Manjusree v. State of
A.P., (2008) 3 SCC 512 : (2008) 1 SCC (L&S) 841] or the
present case or calling upon the candidates to undergo some
test relevant to the nature of the employment (such as driving
test as was in Maharashtra SRTC v. Rajendra Bhimrao
Mandve [Maharashtra SRTC v. Rajendra Bhimrao Mandve,
(2001) 10 SCC 51 : 2002 sCC (L&S) 720] .

* * *

15. No doubt it is a salutary principle not to permit the
State or its instrumentalities to tinker with the “rules of the
game” insofar as the prescription of eligibility criteria is
concerned as was done inC. Channabasavaih v. State of
Mysore [C. Channabasavaih v. State of Mysore, AIR 1965 SC
1293], etc. in order to avoid manipulation of the recruitment
process and its results. Whether such a principle should be
applied in the context of the “rules of the game” stipulating the
procedure for selection more particularly when the change
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sought is to impose a more rigorous scrutiny for selection
requires an authoritative pronouncement of a larger Bench of
this Court. We, therefore, order that the matter be placed before
the Hon'ble Chief Justice of India for appropriate orders in this
regard.”

49. As discussed earlier, the case in hand is clearly
distinguishable from K. Manjusree [K. Manjusree v. State of
A.P., (2008) 3 SCC 512 : (2008) 1 SCC (L&S) 841] and Hemani
Malhotra [Hemani Malhotra v. High Court of Delhi, (2008) 7 SCC
11 : (2008) 2 SCC (L&S) 203] . The diploma-holders were
wrongly counted against the vacancies in OBC category; while
they could not have been counted against OBC category and
while doing so, a wrongful calculation had been arrived and the
same has to be corrected by counting the diploma-holders
against the general category.

50. It is to be pointed out that Instruction 7 in the
advertisement dated 22-10-2013 stipulates that the number of
vacancies may increase or decrease. The Agriculture Service
Rules, 1993 clearly stipulate that it is the prerogative of the
Government to determine the number of vacancies in
accordance with the Rules. As per Rule 15 of the Agriculture
Service Rules, 1993, “the recruitment authority would determine
the number of vacancies for Scheduled Castes, Scheduled Tribes
and other category candidates under Rule 6.” Rule 6 stipulates
that “reservation for Scheduled Castes, Scheduled Tribes and
other Backward Class candidates would be done according to the
orders of the Government prevalent at the time of
appointment”.

51. Rule 15(3) of the Agriculture Service Rules, 1993
provides for calling the successful candidates, keeping in mind
the vacancy of the reserved categories required under Rule 6
after the declaration of result of written examination and for the
adequate representation of each category, three times of
candidates qua vacancies are required to be invited for the
interview. Thus, on the total advertised number of seats for
open category i.e. 3616 x 3 = 10,848 candidates were eligible
under Rule 15(3) of the Agriculture Service Rules, 1993 to be
called for interview.

52.1In the impugned judgment [Manish
Upadhyay v. State of U.P., 2017 SCC OnLine All 334 : (2017) 3
All LJ 610] , the High Court has observed that by decreasing the
number of seats of general category, number of candidates of
general category were illegally deprived from appearing in the
interview. The High Court has also observed that by increasing
the number of seats of OBC category, more candidates have
been called for interview, even though they were not eligible as
per advertisement dated 22-10-2013 and thus, changing the
number of vacancies for each category, has prejudiced the
number of candidates who are to be called for interview. The
relevant findings of the High Court are as under:

...... Thus, on the total advertised number of seats for
open category i.e. 3616 x 3 = 10848 candidates were eligible
under Rule 15(3) for interview test. However, by decreasing the
number of seats vide letter dated 20-8-2014 i.e. 2515 x 3 =
7545 candidates were invited, thus, 10848 — 7545 = 3303
candidates were illegally deprived to appear in the interview
test. However, in the Other Backward Class category, only 566
vacancies were advertised against which only 1698 candidates
would be eligible to appear in the interview. However, by
illegally increasing the number of vacancies to 2030, 6090
candidates had been invited for the interview. Thus, in the Other
Backward Class category, 6090 — 1698 = 4392 more candidates
were called for the interview, even though they were not eligible
as per advertisement dated 22-10-2013. Thus, by changing the
number of vacancies for different categories amounts to
violation of Rule 15(3) of the 1993 Rules during the pendency of
the advertisement and thus, depriving of 3303 general category
candidates, even to appear in the interview and allowing 4392
more candidates of OBC in the zone of consideration for the
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selection, amounts to changing the rule of the game during

the process of selection...... .
53. By careful consideration, we are unable to
countenance the above view taken by the High Court that the
change in number of vacancies has illegally deprived 3303
candidates in general category from appearing in the interview
and had benefited the OBC category candidates. Be it noted that
the writ petitions were filed by the candidates who appeared for
interview and were unsuccessful. It is not known that what were
the marks secured by the writ petitioners/candidates in the
written examination and what were their position in the merit
list. The writ petitioners who are unsuccessful candidates have
not demonstrated as to how they were prejudicially affected by
the change in number of vacancies against “general category”
and “OBC category”. The High Court was not right in making a
generalised observation that decrease in the number of
vacancies against “general category” has illegally deprived 3303

candidates from appearing in the interview.”
14. Hon’ble Supreme Court in the case of Aarya
Zonal Manageer, Bank of India vs. K. Babu & another
reported in (2019) 8 SCC 587 has held in para 14 that
“if there is any change in qualification / criteria after
the notification is issued but before the completion of
the selection process and the employer / recruiting
agency seeks to adopt the change it will be incumbent
on the employer to issue a corrigendum incorporating
the changes to the notification and invite applications
from those qualified as per the changed criteria and
consider the same along with the applications received

In response to the initial notification.”

15. Respondents have acted as per the Ilaw
enunciated by Hon’ble Supreme Court in the aforesaid
judgment. In terms of the amended Recruitment Rules,
revised advertisement was issued and applications were
invited from those, who became eligible as per changed
eligibility criteria and they were considered with
candidates, who submitted application in response to
the original advertisement. Thus, merely because
petitioner’s chance of success may have been reduced
due to increase in the number of candidates competing
for limited number of posts, will not be a valid ground

to quash the revised advertisement.
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16. The judgment rendered by this Court in WPSS
No. 825 of 2020, relied by learned counsel for
petitioners, is distinguishable on facts, as it was a case
of promotion in which petitioner was eligible on the date
promotion exercise commenced. However, by an
amendment made subsequently, an additional
qualification was added due to which he became
ineligible. In that backdrop, it was held that subsequent
amendment in the Service Rules will not apply to
ongoing promotion exercise. In the matter of
promotion, a Government Servant acquires a right to be
considered for promotion upon completing required
length of service on the feeder post as per the existing
Rules and such acquired right cannot be taken away by
subsequent amendment in the Service Rules. However,
in case of open selection/direct recruitment, a candidate
has no such acquired or vested right and selection has

to be made as per the prevailing Service Rules.

17. Although, petitioners applied pursuant to the
advertisement, which was issued in terms of un-
amended Recruitment Rules, however that in itself will
not create any right in their favour and they cannot
contend that any amendment in the Rules made after
date of issuance of advertisement, cannot be made
applicable to the ongoing selection. Petitioners could
have a grievance if their eligibility was taken away by
amendment in the Rules or the selection criteria was
changed to their detriment. Nothing of the sort has
happened in the present case, therefore, the grievance

raised by petitioners appears to be unfounded.

18. This Court in WPSS No. 1211 of 2021 (Om
Prakash Gaur & another vs. State of Uttarakhand &
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others) while dealing with a similar challenge thrown

by candidates, who had applied pursuant to the original
advertisement, to widening of field of eligibility by

amending the Recruitment Rules, held as under:-

“10. From the aforesaid judgment, it is apparent that
norms of recruitment cannot be altered, post
commencement of selection process, if such alteration
causes prejudice to a candidate.

11. The question before this Court would be whether
any prejudice is caused to the petitioners by inclusion of
candidates without B.Ed. degree, in the ongoing
selection. Secondly, whether the challenge thrown by
petitioners to the press release, issued on 12.03.2021 in
terms of amended rules, can be entertained after their
participation in the selection process, held in terms of
amended Rules.

12. It is not the case of the petitioners that by the
amended Rules and the press release, issued pursuant
thereto, their eligibility for participation in the selection
was taken away. It is also not their case that mode &
manner of making selection of suitable candidates has
undergone any change by the amended Rules. It is also
not their case that criteria for selection has been altered
to the prejudice of petitioners by application of amended
Rules to the ongoing selection. The only change, which
has been brought about is in the field of eligibility, as
earlier, candidates not having B.Ed. qualification were
ineligible and by the amendment, non-B.Ed. candidates
have become eligible.

13. In my humble opinion, no prejudice is caused to
the petitioners by inclusion of non-B.Ed. candidates in
the selection process, therefore, it cannot be said that
rules of the game have been changed midway to the
prejudice of the petitioners. Thus, there is no illegality in
the press release dated 12.03.2021, the challenge
thereto is without any substance.

14. Even otherwise also, it cannot be contended that
right of petitioners got crystallized, merely by submitting
application in response to the advertisement issued on
13.10.2020, so as to prevent the employer from
changing the condition of eligibility, as mentioned in the
advertisement. Thus viewed, employer was well within
its right to issue press release in terms of the amended
Rules before the selection process could progress post
advertisement of vacancies.

15. By the press release, all candidates who had
become eligible in terms of the amendment, were given
opportunity to apply for the post of Assistant Teacher
L.T. Grade (Art), therefore, it cannot be said that equal
opportunity was not given to such candidates who could
not apply earlier. The press release would amount to
corrigendum to the earlier advertisement issued on
13.10.2020. Thus plea of violation of “Right to Equality”
to the eligible candidates also cannot be accepted.”

19. In the case of State of Himachal Pradesh &
others Vs. Raj Kumar & others, reported in 2022,
reported in 2022 SCC OnLine SC 680, Hon’ble Supreme
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Court has held that services under the State

are in the nature of a status, a hallmark of which is
the need of the State to unilaterally alter the rules to
subserve the public interest. The rights and obligations
of persons serving the Union and the States are to be
sourced from the rules governing services. It has
further been held in the said judgment that statement
inY.V. Rangaiahv.J. Sreenivasa Rao that *“the
vacancies which occurred prior to the amended rules
would be governed by old rules and not by amended
rules”, does not reflect the correct proposition of law
governing services under the Union and the States
under part X1V of the Constitution. For ready reference
paragraph nos. 70 to 75 of the said judgment, are
reproduced below:-

“70. A review of the fifteen cases that have
distinguished Rangaiah would demonstrate that this
Court has been consistently carving out exceptions to the
broad proposition formulated in Rangaiah. The findings in
these judgments, that have a direct bearing on the
proposition formulated by Rangaiah are as under:

1. There is no rule of universal application that
vacancies must be necessarily filled on the basis
of the law which existed on the date when they
arose, Rangaiah's case must be understood in the
context of the rules involved therein.

2. It is now a settled proposition of law that a
candidate has a right to be considered in the light
of the existed rules, which implies the “rule in
force” as on the date consideration takes place.
The right to be considered for promotion occurs
on the date of consideration of the eligible
candidates.

3. The Government is entitled to take a conscious
policy decision not to fill up the vacancies arising
prior to the amendment of the rules. The
employee does not acquire any vested right to
being considered for promotion in accordance with
the repealed rules in view of the policy decision
taken by the Government.60 There is no
obligation for the Government to make
appointments as per the old rules in the event of
restructuring of the cadre is intended for efficient
working of the unit.61 The only requirement is
that the policy decisions of the Government must
be fair and reasonable and must be justified on
the touchstone of Article 14.

4. The principle in Rangaiah need not be applied
merely because posts were created, as it is not
obligatory for the appointing authority to fill up
the posts immediately.



https://www.scconline.com/Members/SearchResult.aspx%23FN0060

https://www.scconline.com/Members/SearchResult.aspx%23FN0061
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5. When there is no statutory duty cast upon
the State to consider appointments to vacancies
that existed prior to the amendment, the State
cannot be directed to consider the cases.

71. The above-referred observations made in the fifteen
decisions that have distinguished Rangaiah's
case demonstrate that the wide principle enunciated
therein is substantially watered-down. Almost all the
decisions that distinguished Rangaiah hold that there is
no rule of universal application to the effect that
vacancies must necessarily be filled on the basis of law
that existed on the date when they arose. This only
implies that decision in Rangaiah is confined to the facts
of that case.

72. The decision in Deepak Agarwal (supra) is a
complete departure from the principle in Rangaiah, in as
much as the Court has held that a candidate has a right
to be considered in the light of the existing rule. That is
the rule in force on the date the consideration takes
place. This enunciation is followed in many subsequent
decisions including that of Union of India v. Krishna
Kumar (supra). In fact, in Krishna Kumar Court held that
there is only a “right to be considered for promotion in
accordance with rules which prevail on the date on which
consideration for promotion take place.”

73. The consistent findings in these fifteen decisions
that Rangaiah's case must be seen in the context of its
own facts, coupled with the declarations therein that
there is no rule of universal application to the effect that
vacancies must necessarily be filled on the basis of rules
which existed on the date which they arose, compels us
to conclude that the decision in Rangaiah is impliedly
overruled. However, as there is no declaration of law to
this effect, it continues to be cited as a precedent and
this Court has been distinguishing it on some ground or
the other, as we have indicated hereinabove. For clarity
and certainty, it is, therefore, necessary for us to hold;

(a) The statement inY.V. Rangaiah v. J.
Sreenivasa Rao that, “the vacancies which
occurred prior to the amended rules would be
governed by the old rules and not by the
amended rules”, does not reflect the correct
proposition of law governing services under the
Union and the States under part XIV of the
Constitution. It is hereby overruled.

(b) The rights and obligations of persons serving
the Union and the States are to be sourced from
the rules governing the services.

Application of the principle to the facts of the present
case:

74. Returning to the facts of the present case, we have
noticed that the High Court has proceeded on the
premise that the vacancies occurring before the
amendment of the Rules on 25.11.2006 must be
governed by the 1966 Rules. The decision of the High
Court took within its sweep even the 7 new posts of
Labour Officers that were sanctioned by an inter-
departmental letter dated 20.07.2006, which included
even the 3 posts allocated for direct recruitment. The
direction of the High Court to encompass even the 3
posts allocated for direct recruitment was on the ground
that the posts were sanctioned on 20.07.2006, which is
prior to the amendment of the Rules on 25.11.2006.

75. We have already held that there is no right for an
employee outside the rules governing the services. We
have also followed and applied the Constitution Bench
decisions in Union of India v. Tulsiram Patel (supra) and
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more particularly the decision in Roshan Lal
Tandon v. Union of India (supra) that the services under
the State are in the nature of a status, a hallmark of
which is the need of the State to unilaterally alter the
rules to subserve the public interest. The 2006 rules,
governing the services of the Respondents came into
force immediately after they were notified. There is no
provision in the said rules to enable the Respondents to
be considered as per the 1966 Rules. The matter must
end here. There is no other right that Respondents no. 1
to 3 can claim for such consideration.”

20. Contention raised on behalf of petitioners that
in the absence of any enabling provision in the
amendment Rules, notified on 29.11.2021, the same
cannot be given retrospective operation so as to affect

ongoing selection, is also without force.

21. It is not the case of petitioners that benefit of
relaxed condition of eligibility was given to a small
group of persons without issuing corrigendum/revised
advertisement. From the relief clause of writ petition, it
is apparent that benefit of amended eligibility condition
was given to all by issuing revised advertisement,

although, petitioners referred it as corrigendum.

22. Issuance of revised advertisement in terms of
amended Rules amounts to initiation of selection
process afresh, therefore, the contention that amended
Rules cannot be applied retrospectively, is without any

force.

23. It is well settled that a candidate selected for
appointment to a post has no indefeasible right of
appointment. Similarly, mere participation in a
selection for appointment does not create any right in
favour of a person. Petitioners have merely applied
pursuant to earlier advertisement, thus, they cannot
claim any right based on their application made
pursuant to earlier advertisement, therefore, they

cannot question the decision of appointing authority and
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the selecting body to apply the amended Rules to the

ongoing selection so as to enlarge the field of eligibility.
The decision to remove condition of two years’
experience and in its place insert the condition of
internship is in the realm of policy decision and as
employer, the State Government can alter the eligibility
condition and interference with such alteration can be
made when it is so arbitrary or unreasonable, which no
reasonable person of ordinary prudence would have

made.

24. Learned counsel for petitioners then
submitted that petitioners have put in more than 10
years of service in Government Medical Colleges as
contract employee, therefore, they should be given
weightage for their experience in the ongoing selection

process.

25. Whether any weightage is to be given for
experience or not can only be decided by the State
Government, and in the absence of any enabling
provision in the Rules, this Court cannot direct the
respondents to grant weightage to petitioners for their
past experience. Moreover, selection process is
concluded and only result remains to be declared,
therefore, if any weightage is given to petitioners for
experience at this belated stage, it will result in revision
of the select list and it will also amount to changing

rules of the game in the midst of recruitment.

26. In such view of the matter, this Court is of
the considered opinion that issuance of any direction for
grant of weightage to petitioners at this stage would be

unwarranted.
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27. However, having regard to the fact that

some petitioners have served for 20 years as contract
employee in Government Medical Colleges and have
sharpened their skill due to long experience, therefore,
to utilize their experience in public interest, State
Government may take a decision, which shall be

applicable in future selection.

28. In such view of the matter, while holding that
there is no scope for interference with the ongoing
selection, the writ petitions are disposed of with liberty
to petitioners to approach the State Government by
making a representation for grant of weightage/bonus
marks for their experience. If such representation is
made, State Government shall consider the request
made by petitioners and pass appropriate orders, as per

law, within six months.

(MANOJ KUMAR TIWARI, J.)

Arpan
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WPSS No. 2123 of 2022
Hon’ble Manoj Kumar Tiwari, J.

Mr. Harshpal Sekhon, Advocate for the
petitioner.

Mr. Ashish Joshi, Advocate for respondent no. 1.

Heard learned counsel for the parties.

Petitioner is serving in Indian Army and is due to
retire on 31.08.2023. Petitioner has challenged the
advertisement dated 14.10.2022 issued by Uttarakhand
Public Service Commission, inviting applications for
appointment to various Group-C posts under the State
Government.

The challenge has been thrown only on the
ground that no provision has been made for granting
benefit of reservation to those armymen, who are due to
retire within one year. Reliance for claiming such
benefit has been placed upon explanation to paragraph
2 of the order dated 27.10.1986, passed by Central
Government.  Paragraph 2 of the said order is

reproduced below:-

“Explanation: The persons serving in the Armed Forces of the
Union, who on retirement from service, would come under the category
of ‘ex-servicemen’, may be permitted to apply for re-employment one
year before the completion of the specified term of engagement and avail
themselves of all concessions available to ex-servicemen but shall not be
permitted to leave the uniform until they complete the specified term of
engagement in the Armed Forces of the Union.”

Based on the order issued by Central
Government, petitioner contends that since Central
Government has taken a policy decision to grant
benefits available to ex-servicemen even to serving

army men, who are to retire within one year, therefore,






State Government is bound by the said order, and the
advertisement, which does not provide any such benefit,
is unsustainable. He further submits that petitioner is
entitled to reservation in the State services.

The Legislature of existing State of U.P. enacted
the Uttar Pradesh Public Services (Reservation for
Physically Handicapped, Dependents of Freedom
Fighters and Ex-Servicemen) Act, 1993. Section 3 of
the said Act deals with reservation to ex-servicemen
and provides that 5% of vacancies in public services
and posts other than Group-A and Group-B posts shall
be available to ex-servicemen. The expression ‘ex-
servicemen’ as defined under Section 2 (c) of the said
Act is reproduced below:-

“(c) "ex-serviceman" means a person who has served in any

rank, as combatant or non-combatant, in the Indian Army, Navy or Air
Force, and —

(i) has retired from such service after earning his pension, or

(ii) has been released from such service on medical grounds, in
accordance with the requirements of such service, or because of
circumstances beyond his control and has been granted medical or
disability pension, or

(iii) has been released, otherwise than on his own request, as a
consequence of reduction in the establishment of such service, or

(iv) has been released from such service after a fixed specific
period, but has not been released on his own request or has not been
dismissed or, discharged on account of misconduct or inefficiency and
has been granted gratuity;

and includes the following categories of territorial Army
personnel who -

(i) get pension for continuous embodied service,
(ii) have become medically unfit owing to military service, and
(iii) are winners of gallantry award”

The aforesaid Act was adopted by Government
of Uttarakhand in terms of provisions of U.P.
Reorganisation Act, 2000.

Learned counsel for Public Service Commission
submits that the said Act was amended by Uttarakhand

Act No. 3 of 2009 and expression ‘ex-servicemen






(Purva Sainik)’ was re-defined by amended Section
2(c). The amended Section 2 (c) is extracted below:-

“[(c) Purva Sainik means domicile of Uttarakhand, who has served the
Indian Army, Navy or Air Force as fighter or non-fighter and who has--

(1) retired from such service after earning their pension; or

(2) who has been released from such service on medical
grounds as required for military service or has been released under such
circumstances beyond his control and who has been given medical or
other eligibility pension; or

(3) who has been released on account on resignation in
establishment of such service and not on his own request; or.

(4) who has been released from such service after completing a
specific period but has not on his own request, or has not been
terminated or removed from service because of misconduct or
inefficiency and who has been paid gratuity, and including following
categories of Territorial Army personnel are also:-

(i) Those receiving pension for continuous organized service;
(ii) Medically unfit due to military service;
(iii) Those who received bravery award.]”

It is thus apparent that reservation to ex-
servicemen (Purva Sainik) in Uttarakhand State is
governed by a State legislation. A serving defence
personnel cannot claim benefit of reservation under the
aforesaid Act, in view of provision contained in Section
3 read with Section 2 (c).

Admittedly, petitioner is still in active army
service, and he has not acquired status of ex-
serviceman. Since the field of reservation to defence
personnel is occupied by a State legislation, therefore,
reliance upon an order, issued by Central Government
for claiming reservation in State services of
Uttarakhand is misplaced.

Even otherwise also, an executive instruction or
order, issued by Central Government, providing for
reservation to such defence personnel, who are due to
retire within next one year, cannot be relied upon for
claiming benefit of reservation in public service of the

State Government. Benefit of the order issued by






Central Government can be availed of only in respect of
Central Services provided there is no contrary provision
in any statute. No order or executive instruction issued
by Government of Uttarakhand, providing reservation
to serving defence personnel, who are due to retire
within next one year, has been brought on record by
petitioner to substantiate his claim for reservation.

In such view of the matter, the challenge thrown
by petitioner to the advertisement dated 14.10.2022 is
without any force.

The writ petition is devoid of merit, and is,

accordingly, dismissed.

(Manoj Kumar Tiwari, J.)
06.01.2023
Navin








